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Monday  v*  Waghorn.^ 

December  12,  1851. 

Costs —  Security  for —  Feme  Covert  ^—  Husband  out  of  the  JurisdictUm. 

Bill  b J  a  feme  coyert  hy  her  next  friend :  — 

Edd^  that  an  objection,  stated  in  the  answer,  that  the  next  friend  xns  in  needy  circnm* 
stances,  and  that  security  for  costs  onght  to  be  given,  could  not  be  taken  at  the  hearing  of 
the  cause. 

Suit  by  a  feme  covert  in  respect  of  her  separate  estatq,  in  which  her  husband  was  named  as 
a  defendant  The  plaintm  proved  at  the  hearing  that  her  husband  was  out  of  the  jurisdic- 
tion :  — 

Eddf  that  the  suit  was  properly  constituted. 

The  bill  in  this  case  was  filed  by  Mrs.  Monday,  a  married  woman, 
on  behalf  of  herself  and  all  other  the  creditors  of  Mr.  Waghorn, 
against  the  personal  representatives  of  Mr.  Waghom,  in  respect  of  a 
debt  due  to  her  from  the  estate  of  Mr.  Waghorn,  to  which  debt  she  was 
entitled  for  her  separate  use. 

The  defendants,  by  their  answer,  stated  that  the  next  friend  of  the 
plaintiff  was  in  needy  circumstances  and  unable  to  pay  the  costs  of 
the  suit,  and  claimed  the  same  benefit  by  their  answer  as  if  they  had 
demurred  to  the  bill,  or  moved  that  all  proceedings  should  be  stayed 
until  a  new  next  friend  was  appointed  or  security  given  for  costs. 

The  husband  of  the  plaintiff  was  named  as  a  defendant,  but  he 
was  out  of  the  jurisdiction. 

The  cause  now  came  on  to  be  heard. 

Torrianoy  for  the  plaintiff. 

Karslakcj  for  the  defendant,  objected  to  the  hearing  of  the  cause  on 
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the  grounds,  first,  that  the  next  friend  was  in  needy  circumstances  — 
Smyth  V.  MyerSy  3  Madd.  474;  Dpjuin  v.  Mannizy  3  Dr.  &  War.  154 ; 
and,  secondly,  because  the  huabstoQ^was  out  of  the  jurisdiction. 


Poumallj  for  the  other  p^rfieis^  * 


«  •  •  •  • 
•  •  •  •  • 


Parker,  V.  C,  saiiCtUii^the  first  objection  raised  was  that  the  cir* 
cumstances  of  tl^.a^iit  friend  were  such  as  to  render  security  for 
costs  necessary^'/This,  however,  was  not  an  objection  which  could 
be  taken  at  the*h^ring.  The  other  objection  was,  that  the  plaintiff 
was  a  nt^xxieOk  lady,  suing  by  her  next  friend,  her  husband  being  out 
of  the.j\rijsdiction.  The  general  rule  was  that  where  a  married 
woiparA  ^ued  in  this  court  by  her  next  friend,  she  must  make  her  hus- 
J^notla^party  to  the  suit.  In  the  present  case  the  plaintiff  had  done 
*/l^is*by  naming  him  as  a  defendant  on  the  record  She  had  done  all 
••.that  she  could.  It  would  be  a  denial  of  justice  if  she  could  not  in- 
stitute a  suit  because  her  husband  was  out  of  the  jurisdiction.  The 
case  then  came  to  this,  there  was  a  creditors'  suit,  and  there  must  be 
the  common  administration  decree. 


•  _• 


DuRRANT  V,  Friend.^ 

December  10, 15, 1851 ;  March  29, 1852. 

Insurance  —  Specific  Legacies  —  lUegUimate  Son. 

A  testator  bequeathed  certain  chattels  to  A,  and  afterwards  insured  them  from  loss  by  sea. 
The  testator  embarked  with  these  goods  in  a  ship,  which  was  totally  wrecked,  and  he  and 
the  chattels  perished  together : — 

Eddy  that  A  had  no  interest  in  the  money  recovered  by  the  executors  from  the  insurance 
office. 

A  testator  gare  the  residue  of  his  estate  to  B,  the  interest  to  be  paid  to  her  until  her  first- 
bom  son  should  attain  the  age  of  twenty-one  years ;  one  half  of  the  said  principal  sum 
Uien  to  be  paid  to  her  aforesaid  son,  the  other  half  to  be  paid  to  his  modier.  Should  his 
mother  die  before  the  said  son,  the  whole  to  be  paid  to  him.  Should  the  aforesaid  son 
die  before  his  mother  his  share  to  go  to  her.  B  had  one  illegitimate  son  at  the  date  of 
the  will,  who  was  maintained  by  the  testator: — 

Eddf  that  this  son  was  not  entitled  under  the  above  bequest 

Daniel  Friend  made  his  will,  dated  the  10th  of  December,  1847, 
which  contained  the  following  bequest :  — 

"  I  give  and  bequeathe  unto  my  father  aforenamed,  and  my  three 
brothers,  Greorge,  John,  and  Stephen  Friend,  the  whole  of  my  wearing 
apparel,  sea-clothes,  charts,  mathematical  and  musical  instruments, 
to  be  equally  divided  share  and  share  alike ;  and  I  give  unto  my 
aforenamed  adopted  daughter,  Eliza  Friend,  my  gold  watch,  gold 
chain,  and  piano-forte,  with  all  musical  books  and  pieces  belonging 
thereto." 

The  testator  then  bequeathed  one  half  part  of  his  residuary  per- 
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sonal  estate  on  the  trusts  therein  named.  The  will  then  proceeded 
as  follows :  — 

"  I  give  and  bequeathe  the  other  half  unto  my  adopted  daughter, 
Eliza  Friend,  the  interest  and  dividends  to  be  paid  to  her  half-yearly, 
until  her  first-born  son  attain  the  age  of  twenty-one  years ;  one  half 
of  the  said  principal  sum  then  to  be  paid  unto  her  aforesaid  son 
for  his  own  absolute  use  and  benefit ;  the  other  half  to  be  paid  unto 
his  mother,  my  adopted  daughter  aforenamed  ;  but  should  his  mother 
die  before  the  said  son  attain  the  age  of  twenty-one  years,  the  afore- 
said interest  and  dividends  to  be  paid  unto  the  said  son  for  his  main- 
tenance and  education  until  he  attain  the  age  of  twenty-one  years, 
then  the  whole  of  the  said  principal  sum,  to  be  paid  unto  him  for  his 
sole  use  and  benefit.  Should  the  aforesaid  son  die  before  he  attain 
the  age  of  twenty-one  years,  I  bequeathe  his  share  or  moiety  unto  his 
mother  for  her  own  absolute  use  and  benefit,  and  I  declare  that  the 
same  shall  not  be  liable  to  any  debts,  control,  or  engagements  of 
any  husband  she  may  hereafter  marry,  and  that  her  receipt  alone  shall 
be  a  sufficient  discharge  for  the  same." 

At  the  date  of  the  will  the  testator  was  possessed  of  some  wearing 
apparel,  sea-clothes,  charts,  and  mathematical  and  musical  instru- 
ments, and  a  gold  watch  and  chain,  which,  in  February  1848,  he 
insured  in  the  Royal  Exchange  Insurance  Company  for  200/. 

The  testator,  who  was  a  seafaring  man,  afterwards  embarked  in 
the  ship  Canton,  for  China,  taking  all  these  articles  with  him.  The 
ship  was  totally  wrecked  in  the  North  Pacific  Ocean,  on  her  home- 
ward voyage,  and  the  toetator  and  all  hands  perished. 

The  will  of  the  testator  was  proved  by  the  executors,  and  in  1849 
they  received  from  the  insurance  company  the  amount  for  which  the 
articles  were  insured. 

The  bill  in  this  suit  was  filed  by  the  executors  of  the  testate 
against  the  specific  and  residuary  legatees. 

One  of  the  questions  raised  was,  whether  the  testator's  father,  and 
brothers  George,  John,  and  Stephen  Friend,  and  Eliza  Friend  were 
entitled  to  the  sum  received  from  the  insurance  ofl5ce  in  respect  of 
the  articles  specifically  given.  The  other  arose  from  the  following 
case :  —  "  Eliza  Friend,  named  in  the  will,  had  an  illegitimate  child, 
who  was  born  in  1844.  This  child  was  maintained  at  the  expense 
of  the  testator,  who  was  in  the  habit  of  advancing  money  from  time 
to  time  for  that  purpose."  The  question  was,  whether  the  testator 
under  the  description  of  "Jhe  first-born  son  "  of  Eliza  Friend,  intended 
to  benefit  this  child. 

The  above-mentioned  facts  had  been  found  by  the  Master  on  a 
reference  made  to  him. 

The  cause  now  came  on  for  further  directions  on  this  report 

B.  L.  Chapman^  for  the  p]ainti&. 

Welford^  for  the  defendants,  contended,  first,  that  the  illegitimate 
child  of  Eliza  Friend  was  entitled  ;  and,  secondly,  that  the  specific 
legatees  were  entitled  to  the  sum  received  from  the  insurance  office. 
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On  this  point  he  cited  Rook  v.  TTar/A,  1  Ves.  Sen-  460 ;  Norris  v.  Bkr^ 
risen,  2  Madd.  268;  Parry  v.  Ashley,  3  Sim.  97;  and  Rogers  v. 
Grazebrooky  12  Sim.  557 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)Chanc.  329,  which 
were  questions  relating  to  money  received  from  insurance  offices,  in 
respect  of  houses  burnt  down,  and  Sillick  v.  Booth,  1  You.  &  C.  C.  C. 
117 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Chanc.  123. 

Parker,  V.  C.  Eliza  Friend,  the  legatee  in  this  case,  had  an  ille- 
gitimate son.  The  testator  knew  of  this,  and  made  provisions  for 
its  maintenance.  It  has  been  suggested  that  this  son  should  take,  as 
a  person  designated,  certain  benefits  given  by  the  will  to  the  first-born 
son  of  the  legatee.  Now,  from  the  language  used  by  the  testator, 
the  gift  for  the  first-born  son  would  be  strictly  applicable  to  a  legiti- 
mate son.  There  are  no  circumstances  in  .the  case  to  take  it  out  of 
the  general  rule,  and  I  must,  therefore,  hold  that  the  illegitimate  child 
in  this  case  has  no  interest  in  the  property. 

As  to  the  other  question,  I  think  that  as  the  testator  and  the  arti- 
cles perished  by  the  same  act,  the  legatees  never  had  any  interest  in 
them.  Had  the  testator  perished  before  them,  it  might  have  been 
different    I  will,  however,  think  of  this  point  further. 

Parker,  V.  C.  The  testator,  being  a  seafaring  man,  bequeathed 
chattels  to  certain  persons.  He  and  the  chattels  perished  together. 
These  chattels  he  had  previously  insured.  The  question  is,  whether  the 
legatees  are  entitled  to  the  money  received  from  the  insurance  office. 
If  the  testator  had  died,  leaving  the  goods  ia  existence,  the  legatees 
would  have  had  an  interest  in  them,  and  it  would  have  been  quite 
reasonable  that  the  executors  should  have  held  the  policy  in 
trust  for  them.  If  the  chattels  had  wholly  or  partially  perished 
in  the  lifetime  of  the  testator,  and  no  money  had  been  received 
firom  the  office,  the  testator  would  have  had,  at  the  time  of  his 
death,  a  right  of  action  on  the  policy,  and  it  is  clear  that  the 
legatees  would  not  have  had  any  interest  in  the  money  to  be  reco- 
vered by  means  of  it.  Here,  however,  the  testator  and  the  goods  per- 
ished together.  It  is  a  very  difficult  thing  to  say  how  such  a  case 
should  be  dealt  with.  I  thought  of  the  case  several  times ;  but  I  am 
unable  to  change  the  opinion  I  expressed  before,  which  is,  that  the 
legatees  never  had  any  vested  interest,  under  the  will,  in  the  chattels, 
and  that  they  are  not  entitled  to  the  money  recovered  from  the  office. 


Wacb  v.  Mallard.^ 

Bocember  6,  1851. 

Will  —  Construction  —  Precatory  Words  —  Gift  for  Wife  and  ChiU 

dren. 

A  testator  bequeathed  all  his  property  to  his  widow,  her  heirs,  execatore,  administrators,  and 
assigns  for  ner  solo  benefit,  in  full  confidence  that  she  would  appropriate  and  apply  the 
same  for  the  benefit  of  his  childi'en :  — 
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ffeldf  that  thU  amounted  to  a  gift  of  an  estate  for  life  in  the  property  to  the  widow,  with  a 
power  of  appointment  in  favor  of  the  children,  with  a  gift  in  default  of  appointment  to  tho 
children  as  joint  tenants. 

Mr.  Mallard  made  his  will,  dated  the  20th  of  March,  1823,  in  the 
following  terms :  —  "I  give,  devise,  and  bequeathe  all  my  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  or  quality 
soever,  which  I  shall  or  may  be  possessed  of,  interested  in,  or  entitled 
unto,  either  in  possession,  reversion,  remainder,  or  expectancy  at  the 
time  of  my  decease,  unto  my  dear  wife  Mary  Mallard,  her  heirs,  exe- 
cutors, administrators,  or  assigns,  to  and  for  her  sole  use  and  benefit; 
in  full  confidence  that  she,  my  said  wife,  will  in  every  respect  appro- 
priate and  apply  the  same  unto  and  for  the  benefit  of  all  my  children." 
The  testator  then  appointed  his  wife  his  sole  executrix. 

The  testator  made  a  codicil  to  his  will,  dated  the  26th  of  May, 
1826,  which  was  as  follows : —  "  Since  the  making  of  my  last  will  and 
testament  on  the  20th  day  of  March,  1823, 1  have  built  two  houses 
called  Melville  Place,  Devonshire  Hill,  in  the  parish  of  Hampstead. 
Now,  my  will  and  desire  is,  that  all  my  right,  interest,  and  property 
in  that  estate  should  be  disposed  of  to  my  beloved  wife  Mary  Mal- 
lard, for  the  same  intents  and  purposes  as  in  my  last  will  my  other 
property  is  directed  to  be  applied  to." 

The  testator  died  in  September,  1828,  leaving  four  children. 

Mrs.  Mallard,  by  her  will,  gave  the  property  bequeathed  by  the 
will  of  the  testator  to  the  four  children  for  their  Uves,  with  remainder 
to  their  issue. 

The  question  in  this  suit  was  as  to  the  effect  of  the  will  of  the 
testator. 

Nevinson^  for  the  plaintiff. 

Russell  and  Toller^  for  the  children  of  the  testator,  contended,  that 
the  widow  had  only  an  estate  for  life,  with  a  power  of  appointment 
among  the  children ;  and  that,  in  default  of  appointment,  they  took 
as  joint  tenants.  They  cited  Crockett  v.  Crockett j  2  Phill.  553 ;  s.  c. 
17  Law  J.  Rep.  (n.  s.)  Chanc.  230. 

W.  M.  Tamesy  for  the  grandchildren,  contended,  that  the  widow 
took  the  property  absolutely,  subject  only  to  the  charge  of  maintain- 
ing the  children. 


Shebbeare^  C.  H.  Eeene^  and  Urquharty  for  other  parties. 

Russell  replied. 

Parker,  V.  C,  said  that  he  thought  that  the  widow  took  a  life 
estate  with  a  power  of  appointment  among  the  children,  and  that  the 
gifts  by  the  will  to  the  children  for  life  were  valid,  but  that  the 
remainders  over  were  an  excess  of  the  power.  The  children  of  the 
testator  took  the  unappointed  part  of  the  property  as  joint  tenants. 
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DoDD  i;.   Wake.^ 

Jannary  SO,  1852. 

Baron  and  Feme  —  Separate  Use  toithout  Power  of  Anticipation, 

A  sum  of  stock  was  vested  in  trustees  upon  trust  to  pay  the  dividends  to  A.,  a  married  woman, 
for  her  life,  for  her  separate  use,  'without  power  of  anticipation,  and,  after  her  decease,  to 
pay  the  capital  to  B.  On  the  petition  of  A  and  B,  the  Court  ordered  the  transfer  of  a  por- 
tion of  the  stock  to  B,  and  a  sale  of  such  other  portion  as  would  be  sufficient  to  purchase 
a  goyemmcnt  annuity  equal  to  the  diyidcnds  of  the  two  sums  of  stock,  and  that  the  sum 
thereby  produced  should  be  laid  out  in  the  purchase  of  such  annuity  to  be  settled  on  A, 
for  her  separate  use,  without  power  of  anticipation. 

A  TESTATOR  bequeathed  all  the  residue  of  his  personal  estate  to  trus- 
tees, upon  trust  to  pay  the  income  to  his  daughter  for  her  life,  for  her 
separate  use,  without  power  of  anticipation,  and,  after  her  death,  to 
pay  the  income  to  her  husband,  for  his  life ;  and,  after  his  death,  to 
divide  the  capital  among  the  children,  who  should  attain  twenty-one. 

The  testator's  daughter  was  sixty-three  years  of  age,  was  married, 
and  had  four  children,  who  were  all  of  age,  and  the  capital  was  in- 
vested in  the  funds. 

This  was  a  petition  by  one  of  the  sons  praying  for  the  sale  of  a 
part  of  the  stock  which  represented  his  share,  and  the  payment  to  him 
of  the  proceeds,  and  for  the  sale  of  such  other  part  as  would  be  suf- 
ficient to  purchase  a  government  annuity  for  his  mother  equal  to  the 
dividends  of  the  two  sums  of  stock  to  be  sold,  such  annuity  to  be  set- 
tled on  her  for  life,  for  her  separate  use,  without  power  of  anticipation. 

This  petition  was  consented  to  by  all  the  parties  interested  in  the 
fund. 

Russell  and  O.  L.  Rttssell^  for  the  petition. 

Bickner^  for  the  other  parties. 

Parker,  V.  C,  made  the  order. 


Brown  v.   Smith.^ 

February  12,  1852. 

Domicile,  ^ 

A  Scotchman,  a  surgeon,  came  to  England  and  was  appointed  hospital-mate  in  the  Haslaz 
Hospital.  He  subsequently  was  appointed  an  assistant  surgeon,  and  afterwards  sui^gcon 
on  board  various  sliips  of  the  Royal  Navy.  He  was  then  for  several  years  employed  un- 
der the  Admiralty  on  board  vanous  convict*ships,  and  al»o  upon  other  medical  duties. 
During  this  time  ho  twice,  while  on  half-pav,  revisited  Scotland  and  remained  there  up  to 
the  time  of  obtaining  employment,  but  he  ultimately,  while  on  duty,  died  at  Malta :  — 

^  21  Law  J.  Bep.  (n.  b.)  Chanc.  S56.       ^  21  Law  J.  Bep.  (x.  s.)  Chanc.  S56. 


COURTS  OP  CHANCERY,  1852. 


Brown  v.  Smith. 


ffddi  though  he  removed  all  his  goods  from  Scotland,  and  aliso  his  sister  and  only  relation, 
and  never  afterwards  returned,  Uiat  he  had  not  lost  his  domicile  of  origin. 

William  Conborough  Watt,  by  his  will,-dated  the  11th  of  Januaiy, 
1830,  gave  to  his  sister  Margaret,  as  then  of  London,  but  who  died  in 
his  lifetime,  all  his  wages  and  money  due  for  service  as  therein  men- 
tioned, to  purchase  an  annuity  for  her,  for  her  life,  and  he  gave  her 
all  the  rest  and  residue  of  his  estate,  both  real  and  personal,  and  ap- 

Eointed  her  and  Richard  Smith,  surgeon  of  Lasswade,  near  Edin- 
urgh,  executors  of  his  will. 

The  testator  died  without  altering  his  will,  which  was  proved  by 
Richard  Smith,  in  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury, and  this  bill  was  filed  by  William  Brown,  John  Bryson,  and 
Christina  Brown,  his  wife,  and  Margaret  Brown  Waddell,  the  first 
being  the  maternal  uncle,  and  the  two  last  the  maternal  aunts  of  the 
testator  W,  C.  Watt,  against  R.  Smith,  for  the  administration  of  his 
estate  in  this  court 

Upon  the  hearing  of  the  cause,  a  reference  was  directed  to  the 
Master  to  ascertain,  among  other  things,  the  domicile  of  the  testator 
at  the  time  of  his  decease,  and  he,  by  a  separate  report,  dated  the 
26th  of  November,  1850,  found  that  W.  C.  Watt  was  born  in  Scot- 
land, of  Scotch  parents,  and  was  baptized,  on  the  12th  of  June  1795, 
in  the  parish  of  New  Monkland,  in  the  county  of  Lanark,  and  was 
educated  in  Scotland  for  the  medical  profession. 

The  testator  had  one  brother,  Thomas  Watt,  and  an  only  sister, 
Margaret.  Thomas  Watt  was  an  assistant  surgeon  in  the  Royal 
Navy,  and  resided  chiefly  at  Deptford,  in  the  county  of  Kent,  and 
upon  his  death  was  buried  at  Greenwich. 

W.  C.  Watt  resided  in  Scotland  until  1811,  when  he  came  to 
England  and  was  appointed  a  surgeon  in  the  Royal  Navy,  and  was 
employed  as  hospital-mate  at  Haslar  Hospital. 

In  1812,  he  was  appointed  assistant  surgeon  to  her  majesty's  ship 
Aboukir.  He  then  employed  H.  Stanger  of  Clement's  Inn  as  his 
agent  in  England,  upon  whose  decease  he  was  succeeded  by  Joseph 
Dufaur,  and  afterwards  by  his  son,  and  from  time  to  time  he  remitted 
money  to  them  for  investment  in  England. 

After  serving  in  several  ships,  the  testator,  in  May,  1817,  was  ap- 
pointed acting  surgeon  in  the  Raccoon,  in  which  he  remained  until 
December,  1818,  when,  for  the  first  time,  he  was  put  upon  half-pay. 
He  then  returned  to  Scotland,  and  resided  there  until  January,  1821, 
when  he  returned  to  England,  and  was  appointed  surgeon  of  the 
Grasshopper,  in  which  he  continued  until  January,  1824,  and  about 
February  in  the  same  year  was  appointed  surgeon  of  the  Arachne,  in 
which  vessel  he  served  in  India. 

On  the  return  of  that  ship  in  October,  1826,  he  was  for  the  second 
time  put  upon  half-pay,  and  again  went  to  Scotland.  On  arriving 
in  Glasgow  he  found  the  circumstances  of  his  family  much  altered 
for  the  worse,  his  mother  had  died  in  that  year,  and  his  father, 
who  died  in  March,  1833,  had  become  of  irregular  habits,  and  his 
sister  Margaret  was  in  circumstances  and  in  society  very  unsatisfac- 
tory. 
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The  testator  then  left  Glasgow,  taking  his  sister  with  him,  and 
went  to  reside  at  the  house  of  Richard  Smith,  at  Lasswade,  where  he 
placed  his  sister  in  the  boarding-school  of  the  Misses  Mutter,  and 
continued  to  reside  there  till  the  autumn  of  1828,  during  which  time 
he  took  the  degree  of  RL  D.  from  the  University  of  Glasgow. 

In  1828,  he  expressed  a  desire  to  obtain  a  private  practice  in  Eng- 
land, but  as  none  offered  he  visited  Falkirk  in  the  county  of  Sterling, 
and  endeavored,  but  unsuccessfully,  to  make  arrangements  for  sue-* 
ceeding  to  a  business  there. 

In  the  autumn  of  1828,  having  obtained  employment,  he  removed 
his  sister  from  the  school  to  the  family  of  R.  Smith,  and  was  appointed 
surgeon  to  the  convict-ship  Edward,  which  he  held  until  October, 
1829.  While  on  this  voyage  the  wife  of  R.  Smith  died ;  the  testator 
then  removed  his  sister  to  the  house  of  a  lady  near  London. 

In  December,  1829,  the  testator  was  appointed  surgeon  of  the  Ros- 
lin  Castle  convict-ship,  and  before  sailing  made  his  will ;  he  left  this 
ship  in  December,  1830,  and  in  January,  1831,  was  appointed  to  the 
Exmouth  convict-ship,  which  was  lying  at  Deptford ;  he  took  his  sis- 
ter with  him,  and  placed  her  in  the  house  of  a  lady  there ;  he  also 
caused  her  piano-forte  to  be  removed  from  Scotland  to  her  then  resi- 
dence. The  testator  subsequently  served  on  board  the  ship  Mary, 
and  was  afterwards  for  a  short  time  with  a  marine  detachment  at 
Spike  Island,  off  the  coast  of  Cork,  when,  in  April,  1834,  he  was  ap- 
pointed surgeon  to  the  Temeraire,  and  to  the  ships  in  ordinary  at 
Sheerness,  which  he  held  until  the  end  of  September,  1839,  when  he 
was  for  the  last  time  placed  upon  half-pay. 

While  at  Sheerness  the  testator's  sister  Margaret  resided  with  him 
in  the  town. 

After  being  placed  on  half-pay  he  was  appointed  secretary  to  the 
medical  officers  of  the  navy,  who  were  then  raising  a  fund  among 
themselves  to  present  a  testimonial  to  their  chief.  Sir  W.  Burnett. 
This  required  his  presence  in  London,  and  he  accordingly  removed 
with  his  sister  and  took  lodgings  at  Pimlico,  where  he  resided  until 
1841,  during  which  time  he  pressed  his  claim  for  employment  and 
promotion  in  the  navy.  There  being  a  prospect  of  employment 
which  would  complete  his  period  of  service  and  entitle  him  to  retire- 
ment, the  testator  wrote  two  letters  to  IL  Smith,  dated  the  8th  and 
18th  of  December,  1840,  requesting  him  to  procure  a  residence  in  or 
near  Edinburgh  for  his  sister,  in  one  of  which  he  said,  should  he  be 
spared  to  return,  "  it  is  more  than  probable  that  my  final  abode  will  be 
in  Scotland,  unless  I  shall  succeed  to  a  staff  appointment."  Lodgings 
such  as  described  were  not  obtained. 

Early  in  October,  1841,  the  testator  was  appointed  a  deputy-in- 
spector of  fleets,  and  joined  the  Queen  at  Portsmouth,  and  sailed  for 
the  Mediterranean,  and  remained  in  that  ship  until  March,  1843, 
when  he  was  appointed  deputy-inspector  of  hospitals,  and  went  to 
Malta.  This  appointment  he  held  until  his  death  there  in  August, 
1848. 

He  was  joined  by  his  sister  at  Malta,  where  they  resided  until  her 
death  in  1846 ;  he  mformed  Mr.  Smith  of  that  event,  requested  him 
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to  announce  it  to  his  friends,  and  asked  counsel  and  advice  as  to 
retirement  on  half*pay  and  coming  to  reside  at  Lasswade,  as  the 
money  be  had  realized  and  bis  half-pay  would  enable  him  to  live 
comfortable.  The  testator,  in  conversing  with  John  Campbell  when 
he  referred  to  his  ultimate  intentions,  spoke  of  finally  settling  in  Scot- 
land, and  a  desire  to  endow  certain  bursaries  in  one  or  other  of  the 
universities  in  Scotland.  Similar  conversations  were  also  deposed  to 
by  other  persons. 

Upon  these  facts  the  Master  certified  that  the  testator  at  the  time 
of  his  decease  was  domiciled  in  Scotland. 

The  plaintiffs  excepted  to  this  report,  and  insisted  that  the  testator 
at  the  time  of  bis  decease  was  domiciled  in  England. 

Stuart  and  Hetheringionj  in  support  of  the  exception.  Had  the 
testator  been  in  the  service  of  the  East  India  Company,  there  would 
have  been  an  undoubted  abandonment  of  the  domicile  of  origin,  but 
a  distinction  was  made  when  the  service  was  under  the  crown.  In 
this  case,  however,  the  testator  had  abandoned  his  domicile  of 
origin  aninio  etfactOy  and  when  that  was  done,  even  if  the  party  did 
return,  it  was  necessary  that  it  should  be  for  the  purpose  of  restoring 
the  original  domicile.  His  only  brother  was  residing  here,  he  removed 
his  sister  here,  and  all  the  connections  he  had  were  here.  He  had 
found  Scotland  not  a  home ;  it  had  been  made  distasteful  to  him. 
He  had  removed  himself  and  his  sister  from  the  land ;  he  left  there  no 
house ;  he  left  there  no  property,  and  no  connections ;  he  even  re- 
moved his  sister's  piano  and  became  a  stranger  in  the  land  of  his 
birth.  On  the  other  hand,  after  leaving  Scotland,  his  intention  was 
evidently  to  fix  his  residence  in  England,  to  make  it  the  centre  of 
his  affairs  and  the  source  of  all  his  future  occupations.  It  was  true  he 
had  gone  subsequently  to  Scotland,  but  it  was  upon  visits  to  his  mo- 
ther and  sister,  and  when  the  former  had  died,  he,  after  a  temporary  resi- 
dence for  which  a  purpose  was  apparent,  removed  the  only  remaining 
relation,  and  with  her  the  luxuries  of  life,  to  the  chosen  scene  of  his 
operations,  and  not  a  doubt  could  be  raised  of  its  being  animo  manendL 
His  sister  had  followed  him  to  Malta,  they  had  both  died  there,  his 
father  had  died  without  relations,  and  by  the  law  of  Scotland  the 
present  plaintiffs  could  take  nothing  as  next  of  kin  to  his  mother. 
The  Attorney'  General  v.  Dunn^  6  Mee.  &  W.  511,  526 ;  Whicker  v. 
Hume,  20  Law  J.  Rep.  (n.  s.)  Chanc  369 ;  s.  c.  5  Eng.  Rep.  52 ; 
Munroe  v.  Douglas,  5  Madd.  379 ;  Somerville  v.  Lord  Samerville,  5 
Ves.  750,  758 ;  Bruce  v.  Bruce,  2  Bos.  &  P.  229 ;  Bempde  v.  John- 
stone,  3  Ves.  198 ;  Ommaney  v.  Bingham,  5  Ves.  757 ;  6  Bro.  P.  C. 
550 ;  1  Burge,  Com.  34,  40 ;  Story  on  Conflict  of  Laws,  48. 

Elmsley  and  G.  S.  Carr,  for  Richard  Smith,  were  not  heard. 

The  Master  of  the  Rolls.  I  regret  that  the  plaintiffs,  by  the 
law  of  Scotland,  will  not  obtain  any  advantage  from  the  property  of 
their  maternal  relative,  but  I  can  only  administer  the  law  as  I  find  it 
here.     The  testator's  time  of  service  had  been  divided  by  three  periods 
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of  half-pay  of  nearly  two  years  each ;  on  each  of  those  occasions  he 
had  gone  to  Scotland  and  spent  his  time  there,  and  had  even  specu- 
lated upon  establishing  himself  either  in  England  or  Scotland ;  had 
it  been  in  England  there  might  have  been  a  change,  but  whatever 
was  conteniplated,  nothing  was  done,  and  as  soon  as  employment  in 
his  office  offered,  he  came  to  England  and  remained  in  the  govern- 
ment service  to  1836.  There  having  been  no  alteration,  his  domicile 
consequently  was  in  Scotland,  as  employment  in  the  navy  creates  no 
change  in  the  domicile.  Subsequently  he  was  employed  in  convict- 
ships,  but  it  was  in  the  service  of  the  admiralty.  In  October,  1839, 
he  was  again  on  half-pay;  he  lived  in  lodgings  at  Pimlico,  and  re- 
mained there  from  a  state  of  circumstances  caused  by  hopes  and  ne- 
cessities ;  that  residence  was,  no  doubt,  chosen  from  its  being  conti- 
guous to  the  place  from  which  he  hoped  to  obtain  employment,  and 
not  for  any  fixed  or  permanent  residence.  In  the  case  of  Bruce  v. 
Bruce^  the  employment  was  for  life.  In  the  case  of  Ommaney  v. 
Bingham^  Sir  Charles  Douglass  had  been  in  foreign  service  before 
going  to  reside  at  Gosport,  his  only  residence,  but  that  was  not  so 
here ;  on  the  contrary,  every  act  showed  that  the  residence  was  only 
until  employment  could  be  obtained  in  the  navy ;  had  however  any 
change  been  shown,  it  must  have  been  animo  manendi^  but  the  per- 
manence was  negatived  by  its  being  only  to  obtain  employment ; 
and  during  this  residence  he  wrote  to  Mr.  Smith  in  a  way  which 
showed  the  disposition  tv^ith  which  he  remained  in  England  and  his 
animus  towards  Scotland.  Subsequently  he  went  to  Malta  and  died 
there ;  it  was  argued  that  he  vras  disposed  to  many  and  settle  in 
England  and  not  in  Scotland,  but  this  amounted  to  nothing,  and  it 
did  not  appear  that  the  testator  had  lost  his  domicile  of  origin.  I  there- 
fore think  the  conclusion  of  the  Master  right;  but  though  I  must 
overrule  the  exception,  I  shall  give  the  costs  out  of  the  estate.^ 


\ 


Rose  v.  Gould.* 

Febraaiy  18,  1852. 

Legacy  —  Residuary  Legatees  —  Private  Leger  —  Debts  *—  Set-off — 

Statute  of  Limitations, 

A  testator  gaye  his  residaary  estate  equally  among  his  six  children,  and  directed  that  sums 
of  money  appearing  by  his  private  leger  to  be  due  from  them,  should  in  the  diyision  be 
brought  into  account : 

EiBldf  that  allowance  must  be  made  for  all  rams  appearing  due,  though  they  were  barred  by 
the  statute  of  limitations. 

Richard  Rose,  by  his  will,  dated  the  15th  of  June,  1835,  gave  the 

1  The  testator's  &ther  was  illegitimate,  and  died  in  March,  1833,  before  the  testator. 
In  Scotland,  where  the  father  succeeds  to  personal  estate  as  the  child's  next  of  kin,  he 
does  so  to  the  entire  exclusion  of  the  mother ;  she,  though  the  father  is  dead  without  leav- 
ing any  person  who  can  succeed  through  him,  is  in  no  case  accounted  as  of  kin  capable 
of  succeeding  to  her  children,  dying  intestate,  though  the  property  originally  should  have 
come  from  her. 

9  21  Law  J.  Rep.  (n.  s.)  Chanc.  360. 
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residue  of  his  estate  among  his  six  children,  Richard  N.  Rose,  Maria 
Gould,  Hannah  Bellin,  Eliza  Stanger,  Sarah  D.  Rose,  and  William 
Rose,  in  equal  shares,  subject  to  the  several  provisos,  directing  "  that 
in  order  to  equalize  my  residuary  estate  between  and  amongst  my  six 
children,  in  case  it  shall  appear  by  my  private  leger,  or  any  other  of 
my  books,  that  any,  or  either  of  them,  my  children,  or  the  present  or 
any  future  husband  or  husbands  of  any  or  either  of  my  daughters, 
are  indebted  to  me  at  my  death  in  any  sum  or  sums  of  money  ;  or  in 
case  I  have,  or  shall  at  any  time  during  my  life  become  security  or  re- 
sponsible  for  the  payment  of  any  sum  or  sums  of  money,  on  their  or 
any  of  their  accounts,  which  shall  be  then  outstanding  and  unsatisfied, 
then  and  in  either  or  any  such  cases,  such  debt  or  debts,  security  or 
securities,  shall  be  considered  as  forming  a  part  of  my  residuary  estate, 
for  the  purpose  of  equalizing  the  same  between  and  amongst  my 
children ;  and  in  such  case  the  share  or  shares  of  such  of  my  sons  re- 
spectively, or  of  such  of  my  daughters  whose  husband  or  husbands 
shall  be  so  indebted  to  me  as  aforesaid,  or  for  whom  or  on  whose  be- 
half I  may  have  become  such  security  or  responsible  as  aforesaid,  of 
and  in  my  residuary  estate,  shall  in  the  first  place  be  subject  and 
liable  to  pay  and  discharge  such  debt  or  debts  to  my  estate,  or  redeem 
such  security  or  securities,  as  the  case  may  be,  and  ii  the  same  shall  not 
be  sufficient  for  that  purpose,  then  the  deficiency  shall  be  paid  and 
made  good  to  my  estate  oy  the  party  or  parties  by  whom  such  debt 
or  debts  shall  be  owning,  or  for  whom  or  on  whose  behalf  such  secu- 
rity or  securities  shall  have  been  given  by  me."  The  testator  then 
directed  his  son  Richard's  share  to  be  invested  in  trust  for  his  son 
Richard  for  life,  with  remainder  for  his  wife  for  life,  with  remainder 
to  his  children. 

This  bill  was  filed  on  behalf  of  George  Rose,  an  infant,  the  only  child 
of  R.  N.  Rose,  for  the  administration  of  the  estate  of  the  testator. 

It  appeared  that  the  testator  kept  a  debtor  and  creditor  account,  in 
a  private  leger,  against  all  the  members  of  his  family,  in  which  he 
made  entries,  whether  to  his  debt  or  credit.  At  the  decease  of  the 
testator,  1,557/.  145.  lOd.  appeared  to  be  due  from  his  son  R.  N.  Rose, 
which  was  made  up  of  sums  advanced  and  payments  and  interest 
upon  balances,  which  had  been  calculated  every  six  months,  and 
added  to  the  principal.  Some  of  these  were  made  more  than  thirty 
years  ago,  and  were  barred  by  the  statute  of  limitations ;  and  the 
question  now  was,  what  sums  were  to  be  deducted  from  the  share  to 
which  the  testator's  children  were  entitled  in  the  residuary  estate. 

Stuart  and  Bates^  for  the  plaintiff.  Sums  not  barred  by  the  sta- 
tute of  limitations  are  alone  to  be  deducted  from  the  shares  of  the 
testator's  children ;  they  are  sums  due  that  are  to  be  deducted,  not 
debts  that  have  ceased  to  exist  In  this  case,  it  appears  from  the 
leger  that  the  greater  part  of  the  debt  due  from  R.  N.  Rose  is  barred 
by  the  statute.  The  income  of  R.  N.  Rose's  share  ought  to  be  in- 
vested and  accumulated,  to  make  good  to  the  plaintiff  the  amount 
which  R.  N.  Rose  has  received  of  the  capital. 
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R,  Palmer  and  BaUerij  for  Richard  N.  Rose.  The  testator  by  his 
will  intended  benefits  for  his  children,  and  he  evidently  meant  that, 
what  was  properly  speaking  a  debt  should  be  deducted,  and  not  those 
sums  which  had  been  barred  by  the  statute  of  limitations.  Were 
it  otherwise,  they  might  have  been  deprived  of  all  advantage  under 
the  residuary  bequest 

« 

Lh^d  and  Slieffield^  for  S.  D.  Rose,  W.  Stanger,  and  Eliza,  his 
wife,  and  other  persons  interested  in  the  residue.  The  testator  in- 
tended that  the  residuary  legatees  should  participate  equally  in  his 
estate.  Courtenay  v.  Williams^  3  Hare,  539 ;  s.  c.  13  Law  J.  Rep. 
(n.  s.)  Chanc.  461 ;  Phillips  v.  Phillips^  3  Hare,  281 ;  s.  c.  13  Law  J. 
Kep.  (n.  s.)  Chanc  445 ;  Williamson  v.  Naylor^  3  You.  &  C.  Exch. 
208. 

Stiiartim  reply. 

The  Master  op  the  Rolls.  The  construction  which  must  be  put 
upon  the  clause  is  very  evident  It  has  been  contended  the  proviso 
in  this  will  did  not  mean  the  items  which  appeared  upon  the  leger, 
but  that  it  meant  only  what  appeared  by  the  leger  to  be  by  law  a 
subsisting  debt;  but  nothing  was  more  apparent  than  that  what 
appeared  to  be  due  by  the  private  leger  was  what  the  testator  referred 
to,  and  what  he  intended  to  be  deducted.  The  son  could  only  take 
under  the  will,  and  in  doing  so  he  must  bring  the  debt,  whatever 
it  was,  and  however  it  was  made  up,  into  the  general  accoimt  of  the 
residuary  estate,  for  the  purpose  of  making  an  equal  division. 


Paul  v.  Roy.^ 

February  11,  12,  1852. 

Foreign  Debt  —  Conflict  of  Laws — Jurisdiction  —  Foreign  Court  — 
Interlocutory  Order  —  Assignment — Parties. 

Messrs.  P.  and  B.  the  plaintiff  and  defendant,  were  writers  to  the  Signet  in  Edinburgh,  P. 
bcinc  the  agent  of  the  mortgagee,  and  B.  being  the  agent  of  the  mortgagor  of  an  estate  in 
Scotland,  upon  which  various  incumbrances  were  existing.  2,100/.,  part  of  the  mortgage- 
money,  was  deposited  in  the  Bank  of  Scotland,  in  the  joint  names  of  Messrs.  P.  and  H.  to 
discharge  existing  claims  upon  the  estate,  but  this  sum  was  subsequently  drawn  out  by 
them  from  the  deposit  account,  and  applied  partly  in  payment  of  charges  upon  the  estate, 
and  partly  to  satisfy  other  liabilities  of  tlie  mortgagor.  Some  creditors  of  the  mortgagor 
afterwards  obtained  an  order  from  the  Court  of  Session  in  Scotland  to  arrest  the  money 
in  the  hands  of  Messrs.  P.  and  B.  and  after  rarions  proceedings  in  Scotland  an  order  was 
made  unon  them  jointly  and  severally  that  they  should  redeposit  in  the  Bank  of  Scotland 
the  fund  paid  out.  B.  aid  deposit  a  part,  and  afterwards  left  Scotland  and  came  to  Kng- 
land.  P.  then  redeposited  the  whole  of  the  fund,  in  pursuance  of  the  order  of  the  Conrt 
of  Session,  and  took  an  assignment  of  the  order  of  the  court,  and  after  exhausting  the 
process  in  Scotland  against  B.  and  failing  to  enforce  payment  there,  filed  a  bill  in  this 
court:  — 

^  21  Law  J.  Bep.  (n.  s.)  Chanc.  361. 
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Hidd^  that  no  final  judgment  had  been  obtained ;  that  this  court  would  enforce  a  foreign 
jadgmcnt  if  final ;  that  the  order  made  was  not  final,  and  that  this  court  would  not  en- 
force an  interlocutory  order  of  a  foreign  court ;  that  the  assignment  of  the  order  by  parties 
in  the  foreign  suit  di(l  not  render  them  the  less  necessair  parties  to  this  suit,  and  created 
no  separate  contract  between  Messrs.  P.  and  B. ;  and  that  this  court  had  no  jurisdiction, 
and  the  bill  was  dismissed,  with  costs. 

The  plaintiff  and  the  defendant  were  writers  to  the  Signet,  and  this 
bill  was  filed  by  Thomson  Paul,  asking  this  court  to  declare  that 
Robert  Roy  was  bound  to  relieve  hira  from  all  suras  of  money  drawn 
from  the  2,100^  which  had  been  placed  in  the  Bank  of  Scotland  upon 
a  deposit  account,  and  which  had  been  applied  for  purposes  different 
from  those  for  which  the  deposit  had  originally  been  made,  and  that 
he  might  pay  the  balance  due,  with  interest,  and  also  the  sum  of 
271^  3s,  3d.  and  the  costs  of  the  actions  of  forthcoming  and  multiple- 
poinding  in  the  courts  of  Scotland,  when  taxed  and  ascertained,  for 
which  purposes  it  asked  that  accounts  might  be  taken.  It  also  asked 
in  the  alternative  a  declaration  that  the  defendant  was  bound  to  con- 
tribute ratably  with  the  plaintiff  to  make  good  the  sums  of  money 
improperly  drawn  out,  and  pay  his  proportion  to  the  plaintiff,  and 
give  him  the  benefit  of  all  liens  and  collateral  securities  he  might 
have  against  the  estate  of  Robert  Anstruther,  in  respect  of  the  sums 
of  money. 

In  February  1835  Robert  Anstruther  borrowed  10,000/.  on  the  herit- 
able security  of  an  estate  called  "  Caiplie,"  and  Third  Part,  which 
was  subject  to  annuities  and  other  charges,  and  upon  which  divers  of 
his  creditors  had  used  the  diligence  of  inhibition,  which,  by  the  effect 
of  the  law  of  Scotland,  created  a  judicial  security  upon  the  real  es- 
tate of  the  debtor. 

Upon  the  agreement  for  the  loan,  on  the  26th  of  February,  1835, 
a  memorandum  was  drawn  up  as  follows :  — 

"  Memorandum  as  to  loan  of  10,000/.  by  Messrs.  Wood  to  Robert 
Anstruther,  the  rate  of  interest  to  be  4^  per  cent,  and  no  change  on  either 
side  for  three  years.  Major  Anstruther  to  grant  an  heritable  bond,  or 
disposition  in  security  for  the  10,000/.,  interest  and  premiums  of  insur- 
ance over  the  estate  of  Third  Part,  in  common  form,  and  also  to 
grant  a  conveyance  of  the  estate  along  with  his  present  trustees, 
Messrs.  Mackonochie  &  Paul,  to  Mr.  Renton,  accountant,  in  trust 
for  behoof  of  the  lenders,  and  the  better  to  secure  them,  Mr.  Renton  the 
trustee  to  engage  that  any  charges  of  management  shall  be  postponed 
to  the  claims  of  the  lenders  for  interest  and  insurance.  The  money  to 
be  applied  preferably  in  paying  the  1,000/.  heritable  bond  to  Lady  An- 
struther, and  in  redeeming  the  present  annuities,  amounting  to  5,500/., 
and  these  securities  to  be  conveyed  to  the  lenders  as  a  collateral  secu- 
rity. The  following  policies  now  subsisting  on  the  life  of  Major  An- 
struther to  be  assigned  to  Messrs.  Wood,  by  the  respective  holders, 
viz.,  Edinburgh  Life,  2,000/.,  Eagle,  2,000/.,  Insurance  Company  of 
Scotland,  1,000/. ;  an  additional  insurance  to  the  amount  of  5,o00/. 
to  be  effected  for  the  benefit  of  Messrs.  Wood ;  Major  Anstruther's 
and  Major  Sinclair's  bond  for  1,000/.  to  be  assigned,  at  Major  An- 
struther's expense,  to  a  party  who  will  restrict  the  security,  so  far  as 
regards  the  bond,  to  Messrs.  Wood.     The  debt  to  Mr.  Thomson's 
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representatives  to  be  paid  out  of  the  loan,  and  the  inhibition  dis- 
charged, as  well  as  the  other  inhibitions  now  subsisting.  The  debt  to 
Mr.  Paul  to  be  settled  out  of  the  loan,  and  the  titles  of  the  estate  to 
be  placed  with  Mr.  Renton,  on  an  acknowledgment  that  they  are  so 
for  behoof  of  the  lenders  in  the  action  now  depending  at  Mi.  Paul's 
instance  decerned  to  pass,  by  consent,  for  the  amount  as  reported  by 
the  auditor  in  terms  of  the  libel.  Major  Anstruther's  account  to 
Messrs.  Dickson  &  Stuart  to  be  paid,  and  the  policy  of  450/.  held  by 
them,  also  to  be  assigned  to  Messrs.  Wood,  to  secure  any  arrear  of 
interest  at  the  death,  Messrs.  Wood  to  receive  a  proper  guaranty  from 
Mr.  Renton  that  the  sum  of  2,000/,  payable  to  the  tenants  for  ame- 
lioration, shall  be  set  apart  out  of  the  present  loan  or  in  some  other 
way  equally  satisfactory  to  them,  that  is  to  say,  that  Mr.  Renton  shall 
become  bound  to  account  for  the  rents,  without  abatement,  for  the 
yearly  payments  in  respect  of  the  said  improvements." 

The  10,000/,  was  advanced  by  Christopher  Wood  alone,  and  under 
this  agreement  7,900/.  was  expended,  and  on  the  20th  of  May,  1835, 
2,100/.  remained  unapplied,  which  Messrs.  Paul  &  Roy  agreed  to  de- 
posit in  the  Bank  of  Scotland,  in  their  joint  names,  upon  a  deposit 
receipt  as  follows :  — 

"  Bank  of  Scotland,  20th  May  1835.  —  2,100/.  —  No.  ,  —  Received 
for  the  Governor  and  Company  of  the  Bank  of  Scotland,  from  Thom- 
son Paul,  Esq.  W.  S.,  and  Robert  Roy,  Esq.  W.  S.,  jointly,  2,100/. 
sterling,  which  is  placed  to  the  credit  of  their  deposit  account,  by  or- 
der of  the  board  of  directors." 

On  the  27th  of  June,  1835,  the  plaintiff  and  the  defendant  drew  out 
of  the  Bank  of  Scotland  861/.,  including  a  sum  of  4/.  75.  6rf.  for  inter- 
est, and  employed  it  in  satisfaction  of  claims  which  were  considered 
preferable,  and  for  the  discharge  of  which  it  was  alleged  the  deposit- 
money  was  primarily  applicable,  that  is  to  say,  496/.  16s.  Ijrf.,  the 
amount  of  a  debt  owing  from  R.  Anstruther  to  Messrs.  Dickson  & 
Stuart,  and  secured  by  inhibition  affecting  the  estate ;  the  sum  of  209/. 
135.  to  the  plaintiff  for  expenses  connected  with  the  loan,  and  the  se- 
curity ;  70/.  65.  4Jd.  to  Robert  Roy,  for  costs  relating  to  the  loan ;  and 
the  sum  of  84/.  175.,  repaid  to  the  plaintiff  for  principal  and  interest 
moneys  advanced  to  pay  the  first  premium  on  a  policy  of  assurance 
upon  the  life  of  Robert  Anstruther,  for  5,000/.  in  the  Asylum  Life 
Assurance  Company, 

On  the  9th  of  July,  1835,  Messrs.  Paul  and  Roy  drew  out  a  further 
sum  of  182/.,  including  I65.  3d.  for  interest,  and  applied  it  in  paying 
65/.  25.  lid.  due  from  Robert  Anstruther  to  Dr.  Briggs,  for  which  he 
held  an  infeftment  in  security  over  the  estate,  and  also  99/.  85.  Hid, 
due  from  R,  Anstruther  to  Mr.  Brockell,  which  was  secured  by  inhi- 
bition affecting  the  estate,  and  the  remaining  27/.  85.  lid.  was  retained 
by  R.  Roy  to  meet  claims  which  he  had  against  R.  Anstruther. 

On  the  13th  of  November,  1835,  Messrs.  Paul  and  Roy  drew  from 
the  deposit-account  452/.  I65.  8d.,  including  7/.  175.  lOd.  for  interest, 
and  on  the  same  day  Mr.  Roy  gave  the  plaintiff  a  letter  saying,  "  In 
respect  you  have  at  my  request  agreed  to  draw  the  sum  of  452/.  I65.  8d. 
from  the  money  deposited  in  our  joint  names  for  behoof  of  C.  Wood 
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and  Major  Anstruther,  in  order  to  satisfy  the  arrears  of  interest  and 
premiums  of  assurance,  and  also  for  payment  to  me  of  200/.  on  ac- 
count of  advances  for  and  business  charges  against  Major  Anstruther,  1 
hereby  engage  to  indemnify  you  against  all  responsibility  for  having 
consented  to  this  appropriation  of  the  money,  and,  if  necessary  for 
that  purpose,  to  replace  the  same." 

This  sum  of  452/.  IQs.  8d.  was  applied  by  the  defendant  in  payment 
to  the  plaintift'  of  130/.  17s.  5rf.  which  had  been  advanced  by  him  on 
the  1st  of  August  1835  to  C.  Wood  for  interest  on  the  loan ;  3/.  12^. 
2d,  for  progressive  interest  and  expenses,  and  70/.  15s.  advanced 
by  the  plaintiff  to  pay  premiums  upon  policies  of  assurance  effected 
for  securing  the  loan.  47/.  125.  was  retained  by  R.  Roy  far  advances 
made  by  him  on  account  of  premiums  of  assurance,  and  also  200/. 
which  he  claimed  for  advances  made  on  account  of  Major  Anstruther. 

A  jointure  of  1,000/.  a  year  was  secured  to  Lady  Anstruther,  the 
mother  of  Major  Anstruther,  upon  the  estates  of  Caiplie  and  Third 
Part,  and  the  plaintiff,  as  her  agent,  applied  to  R.  Roy,  the  factor  and 
agent  of  Major  Anstruther,  for  payment  of  the  half  year's  jointure, 
which  came  due  the  31st  of  July  1835,  but  not  being  able  to  dis- 
charge the  demand,  the  plaintiff,  at  his  request,  paid  the  500/.  upon 
Mr.  Roy's  promising  to  repay  it  out  of  the  rents  of  the  estate;  but 
after  various  applications  for  payment,  Messrs.  Paul  and  Roy,  on  the 
12th  of  May,  1836,  drew  from  the  deposit-account  the  sum  of  519/.  6s. 
3d.,  being  the  half  year's  jointure,  with  interest,  to  the  12th  of  May, 
1836,  and  applied  it  in  paying  the  advance  which  had  been  made,  and 
on  the  same  day  R.  Roy  gave  the  plaintiff  a  letter  as  follows :  —  "  You 
have  just  now  delivered  to  me  a  receipt  for  Lady  Anstruther's  joint- 
ure due  on  the  31st  of  July  last,  viz.  500/.  with  19/.  6s.  Zd.  of  interest, 
together  519/.  6s.  3d. ;  you  having  at  my  request  advanced  that  money 
to  her  ladyship  soon  after  falling  due,  I  beg  to  explain  that  the  repay- 
ment has  been  made  by  an  indorsation  to  the  above  extent  in  your 
favor,  of  a  bank  deposit-receipt  in  our  joint  names  of  part  of  the  loan 
from  Mr.  Wood  to  Major  Anstruther." 

On  the  same  day,  R.  Roy  wrote  another  letter  as  follows:  — "  In 
respect  there  is  now  due  to  you  the  half  year's  jointure  due  to  Lady 
Anstruther  at  the  31st  of  July  last,  amounting  with  interest  to  tliis 
date  to  519/.  6s.  3c/.,  I  have,  for  your  relief,  countersigned  the  Bank  of 
Scotland  deposit-receipt  of  the  13th  November  last  for  616/.  12s.  5d. 
to  you  and  myself,  being  a  part  of  the  loan  made  by  C.  Wood  to 
Major  Anstruther,  in  order  that  if  you  find  it  necessary  you  may 
draw  the  same  to  the  extent  of  the  foresaid  advance,  and  in  that  case 
I  agree  and  engage  to  apply  the  free  rents  and  produce  of  the  estate 
of  Third  Part,  after  satisfying  all  public  burdens,  the  jointure  to  Lady 
Anstruther,  and  the  payments  to  Mr.  Wood,  in  replacing  the  said 
sum  in  the  bank  to  answer  its  original  purpose,  viz.  of  securing  Mr. 
Wood  against  the  inhibition  at  the  instance  of  the  late  Mr.  Thomp- 
son, when  such  inhibition  shall  be  made  effectual  by  his  representa- 
tives, in  so  far  as  such  free  rents  and  produce  shall  come  into  my 
bands  or  the  hands  of  Major  Anstruther's  trustee." 

The  interest  upon  the  616/.  12s.  5d.  from  the  13th  of  Novemb^ 
1835  to  the  12th  of  May  1836  was  6/.  3s.,  and  after  drawing  the  sum 
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of  519/.  65.  3(2.  from  the  bank,  that  amount  of  interest  was  included 
in  the  balance  of  103/.  9*.  2rf.  for  which  a  new  deposit-receipt  was 
given,  as  had  always  been  done  before  when  the  account  was  reduced. 

From  the  years  1835  to  1838,  Mr.  Roy  received  the  rents  of  the 
estates  of  Caiplie  and  Third  Part,  amounting  to  nearly  2,000/.,  and  in 
his  account-s  took  credit  for  the  payments  made  on  account  of  Major 
Anstruther  out  of  the  moneys  drawn  from  the  deposit-account,  except 
those  retained  by  himself,  and  except  the  three  sums  of  496/.  I65.  Ijrf., 
55/.  2s.  lid,  and  99/.  85. 11\[L  paid  to  Messrs.  Dickson  &  Stuart,  Dr. 
Briggs,  and  Mr.  Brockell,  and  also  except  the  sum  of  309/.  13^.  the 
plaintiffs  expenses  of  the  loan.  It  was  also  alleged  that  R.  Boy,  as 
agent  for  R.  Anstruther,  took  credit  in  his  cash  account  for  the  sum  of 
2u9/.  135.  as  if  he  had  advanced  the  same,  and  that  he  also  took  credit 
for  the  sum  of  money  paid  upon  the  deposit-account. 

Messrs.  Dickson  &  Stuart  had  another  claim  against  Major  An- 
struther of  433/.  135.  5jd.  after  deducting  8/.  195.  paid  on  account. 
They  brought  an  action  to  recover  the  sum,  and  on  the  13th  of  June, 
1835,  they  obtained  arrestments,  and  arrested  or  attached  the  funds 
belonging  to  Major  Anstruther  in  the  hands  of  Messrs.  Paul  and  Roy, 
to  the  extent  of  1,000/.  more  or  less ;  and  having  obtained  a  decree  in 
the  action,  they,  on  the  26th  of  January,  1838,  commenced  an  action 
of  forthcoming  in  the  Court  of  Session  in  Scotland  against  Messrs. 
Paul  and  Roy  as  arrestees,  and  Robert  Anstruther  as  the  common 
debtor,  to  obtain  payment  out  of  the  money,  arrested,  of  their  debt, 
with  12/.  175.  the  expenses  of  the  action,  and  11/.  35.  l{d,  the  dues  for 
extracting  the  decree. 

After  various  proceedings,  the  action  of  forthcoming  was  directed 
to  stand  over,  that  Messrs.  Roy  and  Paul  might,  in  an  action  of  mul- 
tiplepoinding,  bring  before  the  court  all  parties  interested  in  the 
money  deposited  in  the  Bank  of  Scotland. 

On  the  28th  of  December,  1840,  R.  Roy  commenced  an  action  of 
multiplepoinding,  in  the  names  of  himself  and  plaintiff,  concluding 
the  balance  of  the  consigned  money,  as  the  same  might  be  ascertained, 
might  be  paid  to  the  parties  having  the  best  right,  and  calling  as  par- 
ties defenders  the  said  C.  Wood,  Messrs.  Dickson  &  Stuart,  Lucy 
Thompson,  the  personal  representative  of  James  Thompson,  W.  8> 
and  afterwards  the  wife  of  Robert  Davidson,  the  only  inhibiting 
creditor  of  R.  Anstruther,  whose  debt  had  not  been  satisfied. 

On  the  22d  of  June,  1841,  after  various  proceedings  were  taken  in 
the  conjoined  actions.  Lord  Murray,  Ordinary,  made  an  order  upon 
Mr.  Roy,  stating  that  he  "  appoints  the  pursuer,  Mr.  Roy,  to  consign 
the  part  of  the  fund  in  medioy  admitted  to  be  in  his  hands,  and  that  in 
the  bank  of  Scotland  upon  a  receipt  taken  payable  to  such  person  or 
persons  as  may  be  preferred  thereto  by  the  Lord  Ordinary  or  the 
court  in  the  course  of  the  process." 

On  the  30th  of  June,  1841,  Mr.  Roy  having  failed  to  comply  with 
the  order  "  the  Lord  Ordinary  of  new  appoints  the  pursuer  Mr.  Roy 
to  consign  the  part  of  the  fund  in  medio  admitted  to  be  in  his  hands 
in  the  terms  specified  in  the  former  interlocutory,  and  decerns  against 
him  to  that  effect  accordingly,  and  if  the  said  consignation  is  not 
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made  within  fourteen  days  from  the  date,  allows  an  interim  decree 
to  the  above  effect  to  go  out,  and  be  extracted  at  the  lapse  of  that 
period  at  the  expense  of  the  pursuer," 

On  the  2d  of  July  1841,  R.  Eoy  deposited  in  the  Bank  of  Scot- 
land 569L  as  being  the  whole  amount  of  the  moneys  not  applied  in 
pursuance  of  the  agreement. 

On  the  15th  of  June,  1843,  after  further  proceedings  in  the  con- 
joined actions,  Lord  Murray  pronounced  an  interlocutor,  viz.,  "  The 
Lord  Ordinary  having  h<^ard  counsel  for  the  parties,  and  thereafter 
made  avisandum  to  himself  with  the  whole  cause,  and  considered  the 
same  before  answer,  remits  to  Mr,  Donald  Lindsay,  accountant,  to 
report  as  to  the  amount  of  the  fund  in  medio,  being  the  residue  of  the 
sum  of  3,100/.  deposited  in  the  name  of  Messrs.  Paul  and  Roy,  so  far 
as  the  same  was  not  paid  in  terms  of  the  memorandum  referred  to  in 
the  letter  by  Mr.  Roy  of  the  26th  of  February  1835,  for  the  better 
security  of  the  loan  of  10,000/.  from  Mr.  Wood  to  Major  Anstruther,  and 
whether  the  same  is  more  or  less  than  the  sum  consigned  by  Mr.  Roy." 

The  accountant,  by  his  report,  stated  his  opinion  that  Messrs.  Roy 
and  Paul  should  be  ordered  to  replace  all  the  sums  drawn  out,  except 
so  much  as  had  been  applied  in  paying  the  debts  of  creditors  who 
had  used  inhibition,  namely,  the  three  debts  of  490/.  16*.  l^d. ;  55/.  2s. 
lid, ;  and  99/.  8s,  ll^d, ;  and  also  excepting  the  sums  of  209/.  13*. 
and  70/.  6*.  4j  cJ.,  the  expenses  incurred  by  the  plaintiff  and  R.  Roy, 
connected  with  the  loan,  on  which  sum,  the  amount  of  the  ftind  in 
medio  with  bank  interest  would  be  1,445/.  7*.  lid,  or  if  the  court 
should  be  of  opinion  that  the  expenses  of  the  loan  ought  not  to  have 
been  paid,  that  the  fund  m  medio  would  amount  to  1,770/.  12*.  3rf,, 
or  if  interest  of  the  legal  rate  of  6/.  per  cent,  were  chargeable,  the 
amount  of  the  fund  in  medio  would  be  1,981/..  15*.  2d, 

On  the  15th  of  February,  1845,  the  Lord  Ordinary,  by  his  decree, 
approved  of  the  accountant's  report  according  to  the  second  view, "  and 
in  the  terms  thereof  finds  that  the  fund  in  m^dio,  in  the  hands  of 
Messrs.  Paul  and  Roy,  as  at  the  12th  of  July,  1843,  amounted  to 
1,931/.  15*.  2d,j  stating  and  appointing  them  conjointly  and  severally 
to  consign  that  sum  under  deduction  of  726/.  18*.  lOd,,  being  the  sum 
reported  on  as  deposited  in  bank  at  that  date,  together  with  the  legal 
interest  of  the  sum  of  795/.  7*.  5d.  thereof,  being  principal  from  the 
said  12th  of  July,  1843,  till  the  date  of  consignation  in  the  Bank  of 
Scotland,  upon  a  receipt  taken,  payable  to  such  person  or  persons  as 
shall  be  found  entitled  thereto  by  the  Lord  Ordinary,  or  the  court,  and 
decerns ;  and  if  the  said  consignation  is  not  made  within  three  weeks 
from  this  date,  allows  an  interim  decree  therefore  at  the  instance  of 
the  claimants,  and  at  the  expense  of  Messrs.  Paul  and  Roy,  to  go  out 
and  be  extracted  accordingly,  and  further  finds  Messrs.  Paul  and  Roy 
liable  to  the  expenses  of  the  discussion  relative  to  the  amount  of  the 
fund  in  medio,  and  the  consignation  thereof,  subject  to  modification, 
and  allows  account  thereof  to  be  given  in,  and  when  lodged  remits  to 
the  auditor  to  tax  the  same  and  to  report" 

Messrs.  Roy  and  Paul  severally  presented  reclaiming  notes,  which 
are  petitions  of  appeal,  against  this  order;  but  on  the  23d  of  Mayi 
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1845,  the  inner  house  affirmed  the  interlocutor  of  the  Lord  Ordinary, 
and  remitted  the  cause  back. 

On  the  9th  of  July,  1845,  the  Lord  Ordinary  found  the  amount  of 
the  costs  incurred  in  the  inner  house  and  the  outer  house,  for  which 
he  decerned  against  Messrs.  Roy  and  Paul  conjunctly, 

Messrs.  Dickson  &  Stewart  having  obtained  a  warrant  on  the  18th 
of  July,  1845,  caused  a  messenger-at-arms  to  execute  a  charge  of  con- 
signation and  payment  on  Messrs.  Roy  and  Paul  respectively,  in  pur- 
suance of  the  foregoing  orders. 

On  the  21st  of  July,  1845,  the  plaintiff  presented  a  petition  of  ap- 
peal to  the  House  of  Lords,  which  had  the  effect  of  staying  execution 
until  leave  to  proceed  should  be  obtained  from  the  court  (48  Geo.  3, 
c.  161,  s.  17,)  and  in  consequence  of  this,  Messrs.  Dickson  and  Stuart, 
Mrs.  Thompson,  the  wife  of  R.  Davidson  and  her  husband,  C.  Wood, 
together  with  J.  W.  Arnold,  and  J.  T.  Murray,  writer  to  the  Signet, 
and  the  agents  of  Mrs.  Thompson  and  Mr.  Wood,  to  whom  the  pay- 
ment of  costs  had  been  directed,  presented  a  petition  in  the  conjoined 
actions,  and  on  the  6th  of  December,  1845,  obtained  an  interlocutor 
from  the  first  division  of  the  Court  of  Session,  allowing  execution  to 
proceed,  notwithstanding  the  appeal  on  the  interlocutors  of  the  15th 
of  February,  23d  of  May,  28th  of  June,  and  9th  of  July,  1845, 
caution  being  first  found  to  pay  back  the  sums  of  expenses  decerned 
for  with  interest,  and  also  the  difference  between  bank  and  legal  in- 
terest, if  it  should  ultimately  be  found  that  the  arrestment  must  be 
removed  unico  conteztu  with  the  consignation. 

On  the  11th  of  March,  1846,  Mr.  Paul  alone  deposited  the  sum  of 
1,981^  15^.  2d.  under  deduction  of  726^.  I85.  lOrf.,  with  legal  interest 
oif  the  795/.  75.  5rf.,  being  principal  from  the  12th  of  July,  1843,  to 
the  date  of  consignation,  amounting,  after  deducting  income  tax,  to 
1,357/.  125.  9d.,  and  he  also  paid  the  costs,  amounting  to  271/.  85.  3dL 

By  a  deed  of  assignation  in  the  Scotch  form,  dated  the  10th,  16th, 
and  18th  of  February,  1846,  Messrs.  Dickson  &  Stuart,  C.  Wood, 
Mrs.  Thompson  and  her  husband,  R.  Davidson,  Walter  Malcolm  as 
assignee  of  Mr.  Davidson,  and  J.  W.  Arnold,  and  J.  T.  Murray,  after 
reciting  the  decrees  and  orders,  and  the  consignation  and  payment  by 
the  plaintiff,  assigned,  transferred,  and  made  over  from  them  and  their 
respective  heirs  and  successors,  to  and  in  favor  of  T.  Paul,  his  heirs, 
and  donators,  the  aforesaid  decree  for  consignation  and  payment  and 
warrant,  at  their  instance  pronounced  in  the  conjoint  actions ;  and  they 
surrogated  and  substituted  T.  Paul,  his  heirs,  and  donators,  in  their  full 
right  and  place  of  the  premises  to  enable  him  to  follow  out  and  enforce 
the  decrees  and  warrants  against  R.  Roy,  as  joint  debtor  along  with  hi  m. 
"  By  virtue  of  this  the  plaintiff,  according  to  the  law  and  practice  of 
Scotland,  claimed  to  be  entitled  to  proceed  against  R.  Roy  in  a  sum- 
mary manner,  to  enforce  the  relief  in  respect  of  the  deposit  or  consign- 
ation, and  the  payments  made,  and  stated  that  if  the  defendant  had 
any  grounds  for  objecting  to  such  proceedings,  he  could  do  so  by  sus- 
pension and  interdict  in  the  courts  of  Scotland. 

On  the  12th  of  March,  1846,  the  plaintiff  sued  out  letters  of  horn- 
ing on  the  decree  and  assignment  against  the  defendant,  directed  to 
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the  messenger-at-arms,  who,  on  the  14th  of  March,  1846,  charged  the 
defendant  as  follows:  "  Our  will  is,  therefore,  and  we  charge  you  that 
on  sight  hereof  yo  pass,  and  in  our  name  and  authority  command  and 
charge  the  said  R.  Roy  personally,  or  at  his  dwelling-place,  if  within 
Scotland,  and  forth  thereof  by  delivering  a  copy  of  charge  at  the  office 
of  keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh,  to  make 
payment  to  the  complainees  of  the  several  sum  and  sums  of  money 
above  specified,  all  in  terms  and  to  the  effect  contained  in  the  decree 
and  extract  and  assignation  above  written  within,  and  have  referred  to 
as  repeated  brevitatis  causa  within  fifteen  days,  if  within  Scotland,  and 
if  forth  thereof  within  sixty-one  days  next  after  he  is  charged  by  you 
to  that  effect,  under  the  pain  of  rebellion."  The  letters  also  contained  a 
warrant  to  arrest  and  distrain  the  goods,  money,  and  effects  of  R.  Roy, 

Subsequently  letters  of  caption  were  sued  out  to  seize  and  incar- 
cerate the  defendant,  but  it  was  found  impossible  to  execute  them,  as 
the  defendant  was  in  England,  out  of  the  jurisdiction  of  the  Scotch 
courts.  The  plaintiff  also  had  been  unable  to  discover  any  property 
in  Scotland  belonging  to  the  defendant 

The  bill  then  charged  that  R.  Roy  was  bound  to  redeposit  the 
money,  and  to  relieve  the  plaintiff  from  the  payment  made,  and  that 
the  defendant,  in  account  of  the  rents  of  the  estate,  had  taken  credit 
for  the  several  sums  drawn  out  of  the  deposit-accounts,  and  had  the 
defendant  continued  in  the  jurisdiction  of  the  Scotch  courts,  that  the 
plaintiff  would  have  obtained  it  in  Scotland  without  making  the  other 
parties  to  the  actions  of  forthcoming  and  multiplepoinding,  parties  to 
any  action  or  suit. 

That  warrants  of  execution  had  been  issued  in  Scotland  against 
the  defendant,  who  had  no  heritable  or  movable  estate  in  Scotland 
available  to  satisfy  the  claim. 

The  defendant,  by  his  answer,  admitted  generally  the  facts  stated 
in  the  bill,  but  denied  the  jurisdiction  of  the  court,  and  said  that  he 
had  redeposited  669/.  in  the  Bank  of  Scotland,  which  was  a  larger 
sum  than  he  had  guaranteed,  and  was  more  than  the  money  misap- 
plied,  and  that  he  was  not  further  responsible,  as  no  surplus  rents  had 
come  to  his  hands,  and  because  the  inhibition  of  the  representatives 
of  Jame5  Thompson,  deceased,  had  never  been  effectual,  and  that  as 
factor  he  had  received  rents  amounting  to  about  1,800/.  a  year  for  the 
years  1835,  1836, 1837,  and  1838,  but  that  there  was  a  balance  of 
192/.  19^.  lljd.  due  to  him,  besides  the  569/.  redeposited ;  that  his  re- 
siding temporarily  at  Chester  was,  by  the  law  of  Scotland,  not  a 
withdrawal  from  the  jurisdiction  of  the  Scotch  courts,  and  that  if  the 
plaintiff  was  entitled  to  any  relief  he  could  obtain  it  through  process 
issued  from  the  Scotch  courts ;  that  the  plaintiff  could  sue  him  in 
Scotland,  and  he  could  appear  there  and  plead,  but  that  from  the 
plaintiff  residing  in  Scotland  he  was  prevented  from  obtaining  any 
relief  under  this  bill,  or  in  any  other  proceedings  in  this  court,  and 
that  he  knew  nothing  of  the  deed  of  assignation. 

Anderson  and  Toiler^  for  the  plaintiff.  By  the  law  of  Scotland 
the  plaintiff  is  justified  in  applying  to  this  court  to  enforce  a  claim 
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legally  available  there,  but  which  the  defendant  has  rendered  it  im* 
possible  to  enforce  there  by  removing  to  another  jurisdiction.  But 
the  courts  of  England  are  ever  anxious  to  do  justice,  and  they  avail 
themselves  of  all  means  to  effect  it,  and  for  that  reason  they  operate 
in  personam.  Penn  v.  Lord  Baltimore^  1  Ves.  Sen.  454.  If,  therefore, 
two  Scotchmen  or  other  foreigners  have  cause  of  suit  there  inter  sCj 
and  one  comes  and  resides  in  this  country,  that  gives  the  one  remain- 
ing in  Scotland  a  direct  right  in  these  courts,  and  authority  to  sue, 
and  entitles  him  to  relief  in  this  country,  the  same  as  if  they  were  both 
in  Scotland.  In  this  case,  Mr.  Roy,  jointly  with  Mr.  Paul,  was  or- 
dered by  a  court  of  competent  jurisdiction  to  make  a  payment  of  an 
ascertained  sum  :  and,  by  the  law  of  Scotland,  if  one  executor  paid  a 
sum  of  money  which  the  Court  of  Session  had  directed  two  to  pay, 
the  one  paying  would  have  his  remedy  against  the  other.  The  sum 
having  been  ascertained,  it  is  also  immaterial  that  other  persons  have 
been  parties  to  the  proceedings  in  the  Scotch  courts  during  the  pro- 
gress of  those  suits,  as  these  proceedings  have  been  determined  and 
concluded  by  the  decree  of  the  15th  of  February,  1845 ;  and  the  deed 
of  assignation,  by  the  law  and  practice  of  the  courts  of  Scotland,  has 
vested  all  the  right  to  the  money  in  Mr.  Paul,  and  gave  him  a  right 
to  summary  relief  against  Mr.  Roy  for  the  money  deposited,  as  well 
as  the  payments  under  the  decree.  It,  in  fact,  in  England,  amounts 
to  an  original  claim  by  Mr.  Paul  against  Mr.  Roy  for  the  non-per- 
formance of  his  liability.  Young  v.  Wildey^  4  Law  J.  Rep.  (n.  s.) 
C.  P.  253.  It  is,  in  fact,  a  liability  in  Mr.  BLoy  to  make  good  money 
paid  by  Mr.  Paul  fbr  what  they  as  co-trustees  have  been  made  re- 
sponsible. Rawson  v.  Samuel^  Cr.  &  Phil.  161 ;  s.  c.  10  Law  J.  Rep, 
(n.  s.)  Chanc.  214 ;  Marquis  of  Breadalbane  v.  Lord  ChandoSy  4  CI. 
&  R  43 ;  s.  c.  2  Myl.  &  Cr.  727 ;  7  Law.  J.  Rep.  (n.  s.)  Chanc.  28 ; 
Benlinck  v.  Willink,  2  Hare,  1 ;  Lingard  v.  Bromley ^  1  Ves.  &  B.  114 ; 
Dering  v.  The  Earl  of  Winchelsea,  1  Cox,  318 ;  Lefroy  v.  GorCy  1  J. 
&  L.  571 ;  Wilson  v.  Goodman^  4  Hare,  54 ;  1  Story's  Eq.  Jur.  551, 
4th  ed. ;  GranA  v.  Pedie^  1  Wils.  &  Shaw,  716 ;  Douglas  v.  Forrest^ 
4  Bing.  686 ;  s.  c.  1  Mo.  &  P.  663 ;  6  Law  J.  Rep.  C.  P.  157 ;  Mostyn 
v.  FabrigaSy  1  Smith's  Leading  Cases,  340,  368,  n.  3d  edit ;  Don  v. 
Lippman,  5  CI.  &  F.  1 ;  Angus  v.  AnguSy  1  West,  Temp.  Hardw.  23 ;  2 
Madd.  Chanc.  Pract.  by  Spence,  12 ;  Bay  ley  v.  Edioardsy  3  Swanst  703; 
King  of  Spain  v.  Machadoy  4  Russ.  225, 560;  s.  c.  6  Law  J.  Rep.  Chanc 
61 ;  Alivon  v.  Furnivaly  1  Cr.  M.  &  R.  277 ;  s.  c.  4  Tyr.  751 ;  3  Law 
J.  Rep.  (n.  s.)  Exch.  241 ;  Arnott  v.  Redferny3  Bing.  353;  s.  c.  4  Law 
J.  Rep.  C.  P.  89 ;  Houlditch  v.  Lord  Donegal,  8  Bligh,  (n.  s.)  301,  337, 
8.  c.  2  CI.  &  F.  470 ;  LI.  &  G.  Temp.  Sug.  83 ;  Price  v.  Dewhursty  8 
Sim.  279 ;  s.  c.  4  Myl.  &  Cr.  76 ;  8  Law  J.  Rep.  (n.  s.)  Chanc.  57 ; 
Bent  V.  Youngy  9  Sim.  180,  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  151. 

JR.  Palmery  Goodeve,  and  Forbes,  for  the  defendant  It  is  im- 
possible to  consider  this  suit  apart  from  the  proceedings  in  the 
courts  of  Scotland.  Without  them  there  is  no  evidence  of  the  trans- 
action or  of  the  contract  The  suit  here  was  founded  entirely  upon 
them  ;  an  order  has  been  made  by  the  Scotch  courts  to  bring  the  fund 
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in  medio^  in  other  words  to  bring  it  into  coitrt.  Mr.  Boy  has  complied 
with  the  order  to  the  extent  of  569/.,  the  sum  he  had  received,  which 
exhausted  his  liability.  The  rest  had  been  received  by  Mr.  Paul,  who 
was  the  party  to  bring  it  back.  The  fund,  however,  was  ample  to 
satisfy  the  claims  of  the  creditors  upon  the  estate,  as  Mr.  Thompson's 
representatives  have  been  held  to  have  no  claim  for  their  debt  in  con- 
sequence of  its  not  being  duly  registered.  Malcolm  v.  Mansfield^  6 
Bell's  Ap.  Cases,  359.  This,  therefore,  is  not  a  case  in  which  this 
court  will  entertain  a  suit  to  carry  out  by  its  forms,  elaborated  from 
its  dealings  with  trusts,  the  claim  made  by  the  plaintiff  Neither  can 
the  court  deal  with  the  forms  of  proceedings  in  the  Scotcn  courts,  or 
get  rid  of  them.  An  assignment  has  been  made  behind  the  back  of 
Mr.  Roy,  but  no  final  decree  has  been  made.  How  can  this  court, 
therefore,  inform  itself  of  the  foreign  law  ?  No  action  at  law  can  be 
brought  upon  an  assigned  decree.  The  plaintiff  either  can  or  cannot 
get  final  judgment :  if  he  gets  it,  he  can  then  proceed  at  law ;  but  if 
he  cannot,  why  is  he  to  call  upon  a  court  of  equity  to  support  his 
claim  ?  The  courts  of  Scotland,  therefore,  are  competent  to  enforce 
their  own  decrees,  and  no  original  jurisdiction  has  arisen  in  this 
country.  The  deed  of  assignment  of  the  order  to  deposit  gave  rise 
to  processes  peculiar  to  the  laws  there.  The  defendant  also  is  not 
personally  liable.  He  was  only  the  agent  of  Major  AnstrAther.  The 
plaintiff  also  was  merely  the  agent  of  C.  Wood,  whose  consent  was 
necessary  to  the  institution  of  this  suit,  to  which  Major  Anstruther 
was  a  necessary  party.  The  bill,  therefore,  must  be  dismissed.  Houlr 
ditch  V.  Lord  Donegal,  8  Bligh,  (n.  s.)  301,  337 ;  s.  c.  2  CI.  &  P.  470 ; 
Price  V.  Dewhurst,  8  Sim.  279 ;  s.  c.  4  Myl.  &  Cr.  76 ;  8  Law  J.  Rep. 
(n.  s.)  Chanc.  57 ;  Bent  v.  Young,  9  Sim.  180 ;  s.  c.  7  Law  J.  Rep. 
(n.  s.)  Chanc.  151 ;  Earl  Nelson  v.  Lord  Bridportj  8  Beav.  527 ;  Yates 
V.  Tliompson,  3  CI.  &  P.  644. 

Anderson^  in  reply. 

The  Master  of  the  Rolls.  After  considering  this  case,  my 
opinion  is,  that  the  plaintiff  is  not  entitled  to  the  relief  he  asks,  and  I 
do  not  think  that  the  case  made  would  sanction  my  making  a  decree. 
The  facts,  so  far  as  it  is  necessary  for  me  to  state  them,  are  that  Ma- 
jor Anstruther,  in  the  year  1835,  being  entitled  to  an  estate,  or  the 
fife  interest  in  an  estate  in  Scotland  called  Caiplie,  which  was 
heavily  incumbered,  borrowed  the  sum  of  10,000Z.  from  C.  Wood, 
which,  by  a  memorandum  of  agreement,  was  to  be  applied  in  the  dis- 
charge of  several  incumbrances  or  charges  affecting  the  estate.  The 
estate  itself  was  to  be  conveyed  to  Mr.  Kenton,  in  trust  that  the  rents 
arising  therefrom  might  be  applied  for  the  purposes  there  specified. 
7,900/.  was  accordingly  applied,  and  the  remaining  sum  of  ^lOOZ. 
was  deposited  in  the  Bank  of  Scotland,  in  the  names  of  the  plaintiff, 
who  was  the  agent  of  C.  Wood,  and  the  defendant,  who  was  the  agent 
of  Major  Anstruther  in  this  transaction,  for  the  purpose  of  carrying 
out  the  stipulations  expressed  in  the  memorandum. 

In  the  years  1835  and  1836,  payments  were  made  by  Messrs.  Paul 
and  Roy  out  of  this  fund ;  and  Major  Anstruther  being  stiU  indebted, 
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certain  of  his  creditors  by  inhibition  commenced  proceedings  b][  ar- 
restment, which  is  analogous  to  the  proceedings  in  this  country  by 
attachment,  and  a  suit  of  forthcoming  having  been  instituted  to  compel 
Messrs.  Paul  and  Roy  to  redeposit  the  funds,  that  they  might  be  made 
available  for  the  purposes  of  the  creditors,  the  Court  of  Session  deter- 
mined that  many  of  these  payments  had  been  improperly  made  ;  and 
the  rights  and  claims  of  all  the  parties  interested  in  the  funds  having 
been  ascertained  in  this  suit,  the  court  directed  Messrs.  Paul  and  Roy 
to  bring  back  and  redeposit  certain  sums  specifically  enumerated. 
Under  an  order  made  in  July,  1841,  Mr.  Roy  redeposited  a  sum  of 
569Z.,  asserting,  at  the  same  time,  that  it  was  the  utmost  amount  that 
had  not  been  properly  applied ;  but,  subsequently,  in  the  year  1845, 
the  Lord  Ordinary  directed  the  sum  of  795/.  7^.  5rf.,  then  in  the  bank,  to 
be  made  up  to  1,981/.  15s.  2d.,  and  this  order  was  made  jointly  upon 
both  parties.  After  this  order,  Mr.  Roy  came  to  England,  and  Mr. 
Paul  paid  in  the  whole  amount,  and  obtained  an  assignment  of  the 
decree  from  the  creditors  in  the  suit  in  the  Court  of  Session ;  and  this 
enables  him,  in  the  terms  of  the  decree,  to  call  upon  Mr.  Roy  to  repay 
not  merely  one  half,  but  the  whole  amount  which  he  had  paid  into 
court,  according  to  the  order.  Mr.  Paul  upon  this  took  out  letters  of 
horning,  but  not  having  obtained  any  satisfaction  from  the  goods  or 
movable  estate  of  Mr.  Roy,  he  obtained  letters  of  caption,  which  en- 
titled him  to  take  the  defendant  himself,  and  imprison  him  until  the 
whole  amount  claimed  was  satisfied ;  but  as  Mr.  Roy  had  come  to 
England,  Mr.  Paul  was  unable  to  execute  the  letters  of  caption  ;  he, 
therefore,  instituted  this  suit, 

I  was  early  embarrassed  in  the  case  when  considering  in  what  way 
the  court  had  jurisdiction,  if  it  had  any.  Whether  it  was  upon  the 
ground  of  its  being  a  foreign  judgment,  or  that  it  was  a  contract 
which  I  was  called  upon  to  enforce,  between  strangers,  the  subjects 
of  a  foreign  country,  one  or  both  of  whom  had  come  afterwards  into 
this  country.  This  court  has  jurisdiction  to  enforce  a  foreign  judg- 
ment, and  in  the  great  majority  of  cases  to  enforce  the  debts  and 
rights  which  may  arise  on  a  contract  made  between  two  persons  of 
another  country  when  they  come  afterwards  into  this  country  and  re^ 
side  here.  I  first  thought  whether  it  was  a  foreign  judgment  which 
must  be  considered  final,  as  it  would  be  new  to  find  that  this  court 
would  enforce  a  foreign  judgment  unless  it  were  final.  I  have  not 
found,  nor  have  I  been  referred  to,  any  case  in  which  this  or  any 
court,  in  similar  cases,  would  enforce  a  merely  interlocutory  judgment, 
and  give  relief  which  must  be  enforced  by  final  judgment  in  another 
country-  By  so  doing,  the  court  might  do  great  injustice.  If  there  is 
a  final  judgment  to  pay  a  certain  sum  of  money,  the  courts  of  this 
country  can  compel  the  debtor,  if  residing  here,  to  pay  the  foreign 
judgment  creditor.  But,  considering  this  case  either  as  a  final  judg- 
ment or  not,  in  no  way  can  this  be  considered  as  a  suit  for  enforcing 
a  foreign  judgment.  The  decree,  in  the  first  place,  directs  the  plain- 
tiff and  the  defendant  jointly  and  severally  to  pay  the  money  into  the 
Bank  of  Scotland,  that  is,  as  between  the  creditors  and  the  plaintiff 
and  defendant  themselves.   They  were  jointly  liable  to  pay  the  whole 
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amount ;  but  then,  upon  one  paying  in  the  whole  amount  and  obtain-* 
ing  an  assignment  of  the  decree,  this  singular  result  takes  place,  that 
if  by  order  of  the  Court  of  Session  the  plaintiff  obtains  such  an 
assignment  of  the  decree,  it  enables  him  and  gives  him  a  right 
to  obtain  repayment  from  the  other,  not  of  the  proportion  of  the 
amount  ordered  to  be  paid  jointly,  but  of  the  whole  amount  he  has 
paid  into  the  bank.  In  such  a  case,  the  court,  no  doubt,  would  in- 
quire  into  the  propriety  of  the  foreign  judgment  Even  if  this  were 
the  case  of  a  final  judgment  in  a  foreign  court,  the  case  of  Haul' 
ditch  V.  Lord  Donegal  shows  that  it  is  to  be  treated  as  prima  facie 
evidence  of  the  right  in  the  party  who  had  obtained  the  judgment, 
and  that  its  propriety  may  be  inquired  into ;  and  therefore  that  the 
court  has  jurisdiction.  If  so,  then  the  only  case  to  be  considered  is, 
that  of  contribution ;  and  the  ground  brought  forward  is,  that  the 
court  having  ordered  two  persons  jointly  and  severally  to  pay  a  sum 
of  money  into  court,  it  is  inequitable  that  one  of  them,  the  plaintiff, 
should  pay  in  the  whole  amount ;  but  so,  on  the  other  hand,  it  must 
be  cons^idered  equally  inequitable  that  the  other,  the  defendant,  should 
be  called  upon  to  repay  the  whole  amount  to  him.  Yet  the  effect  of 
it  would  be,  if  I  were  to  make  a  decree  in  favor  of  the  plaintiff,  to 
make  the  defendant  pay  the  whole  amount  of  the  money  into  court. 
That  is  a  result  so  monstrous  that  the  court  has  not  been  asked  to 
give  such  relief  or  effect  to  the  judgment  pronounced  in  Scotland ; 
and  I  consider,  if  I  were  to  act  upon  it,  it  would  be  treating  it  as 
the  final  judgment  of  a  foreign  court  and  not  an  interlocutory  order 
of  the  Court  of  Session.  In  that  court  relief  and  justice  might  be 
administered  between  the  parties,  notwithstanding  such  a  decree ; 
and  therefore  I  am  not  able  to  consider  this  as  a  case  of  enforcing  a 
foreign  judgment  It  would  be  unjust  to  do  so,  and  the  bill,  although 
it  states  the  proceedings  in  the  court  of  Scotland,  and  asks  that  effect 
may  be  given  to  the  whole  of  the  judgment  of  the  Court  of  Session^ 
only  asks  this  court  to  give  effect  to  a  portion  of  it 

Independently  of  the  question  of  not  enforcing  a  foreign  judgment, 
I  have  then  to  consider  whether  any  thing  has  arisen  upon  the  pro- 
ceedings in  Scotland  which  enables  the  plaintiff  in  this  court  to 
require  the  defendant  to  pay,  either  as  the  prayer  of  the  l^ill  puts  it, 
the  sums  of  money  which  have  been  improperly  paid  out  of  the  2,100/., 
or  to  pay  half  of  the  sum  of  money  which  has  been  paid  into  the 
Bank  of  Scotland.  In  the  first  place,  as  to  the  money  which  has  been 
paid  out  of  the  2,100/.  for  the  purposes  mentioned  in  the  memorandum. 
From  the  evidence  that  has  been  given,  there  was  paid  out  with  pro- 
priety a  sum  of  551/.  19^.  for  inhibition  debts ;  upon  that  no  question 
is  raised  on  either  side  or  with  respect  to  the  necessary  sums  which 
were  paid  out,  but  there  are  various  sums,  amounting  altogether  to 
1,019/.,  which  according  to  the  statements  in  the  bill  and  the  whole 
of  the  evidence,  seem  to  have  beien  paid  to  the  plaintiff  himself.  One 
sum  was  for  costs,  another  sum  was  to  replace  premiums  on  policies 
which  the  plaintiff  had  paid,  and  which  fact  he  not  merely  mentions, 
but  also  states  that  the  money  paid  to  him  included  the  interest  from 
the  time  when  he  advanced  the  money;  and  the  aggregate  sum  paid 
out  of  the  money  in  the  bank  consists  of  the  capital  amount  of  the 
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premiums  and  the  interest  due  to  the  plaintiff.  The  observation  is 
material  as  showing  that  the  money  was  not  paid  out  merely  to  be 
applied  in  payment ;  but  that  the  premiums  on  the  policies  had  been 
actually  paid  by  the  plaintiff  at  that  time,  and  that  he  then  came  to 
make  the  trust  fund  available  to  repay  him,  with  interest  upon  the 
amount  so  paid,  without  considering  the  sums  received  or  paid  by  Mr. 
Koy.  There  could  be  no  question,  the  Court  of  Session  having  de- 
termined that  these  sums  of  money  were  improperly  paid,  that  the 
person  who  received  them  ought  to  replace  them ;  in  that  manner 
this  court,  and  I  have  no  doubt  the  Court  of  Session,  will  ultimately 
work  out  the  rights  of  the  parties  and  the  equity  of  the  case.  There 
were  some  sums  of  money  advanced  by  the  plaintiff  out  of  his  own 
pocket,  which,  he  says,  were  properly  payable  out  of  the  rent^ ;  and 
he  makes  this  sum  of  2,100Z.  available  to  repay  himself.  The  Court 
of  Session  having  decreed  that  sum  to  be  replaced,  both  the  plaintiff 
and  the  defendant  must,  as  against  the  creditors,  make  it  good.  But, 
suppose  this  solely  a  trust  fund,  and  that  the  money  had  not  been 
applied  for  any  other  purpose,  it  would  rest  simply  between  the  plain* 
tiff  and  the  defendant,  and  each  would  have  to  pay  the  sums  he  had 
received.  These  sums  were  paid  out  to  repay  debts,  in  respect  of 
which  the  plaintiff  was  a  creditor;  but  an  elaborate  account  has  been 
gone  through  on  both  sides,  and  the  plaintiff  says,  that,  in  fact,  although 
the  plaintiff  paid  this  annuity  to  Lady  Anstruther,  the  rents  of  the 
estate  were  applicable  to  this  purpose ;  and  that  the  defendant  Roy 
has  had  credit  in  his  account  for  that  express  application  of  the  rents. 
I  assume  that  to  be  so ;  observing  that  Mr.  Boy  was  in  possession  of 
the  estate,  as  factor  to  the  trustee ;  and  according  to  the  law  of  Eng- 
land the  factor  could  only  be  answerable  to  his  trustee,  and  not  to 
the  cestuis  que  trusty  for  any  of  those  rents ;  —  the  factor,  being 
nothing  more  than  what  we  in  England  call  a  steward,  a  person  who, 
by  authority,  receives  the  rents,  having  misapplied  those  rents.  The 
trustee,  as  between  himself  and  the  factor,  would  equally  remain 
answerable  and  liable  for  the  due  application  of  the  rents  received  by 
himself,  his  factor,  or  agent  In  fact,  were  the  case  different,  it  would 
be  totally  impossible  for  me  to  take  an  account  of  the  rents  to  see 
whether  they  had  been  properly  applied.  It  could  not  be  done, 
because  it  is  obvious  that  Mr.  Renton  would  be  and  is  a  necessary 
party  to  a  suit  for  that  purpose,  and  also  that  Major  Anstruther 
should  be  a  party,  or  else  the  court  would  be  taking  accounts  which 
would  not  bind  absent  parties,  and  it  would  have  to  take  them  over 
and  over  again  for  every  one  of  those  parties  as  they  instituted  pro- 
ceedings in  this  court. 

It  is  impossible,  therefore,  that  I  can,  in  a  suit  constituted  as  this 
is,  regard  any  question  arising  upon  the  rents,  of  the  estate  for  the 
purpose  of  considering  whether  it  is  true  or  not  that  the  defendant, 
Mr.  Roy,  has,  iq  the  account  of  those  rents,  had  allowance  for  those 
very  sums  advanced  by  Mr.  Paul,  which  were  repaid  to  him  out  of 
the  2,100^  improperly,  and  which  the  Court  of  Session  has  ordered 
to  be  replaced.  In  this  view  of  the  case,  therefore,  I  consider  that  this 
suit  is  not  constituted  in  a  form  which  would  enable  me  to  look  at 
any  thing  except  the  2,100i. 
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The  other  alternative  of  the  prayer  is,  that  the  plaintiff  may  have 
contribution,  that  is  to  say,  that  the  defendant  may  be  compelled  to 
pay  into  the  Bank  of  Scotland  or  into  the  Court  of  Session  one  half 
of  the  sum  which  Messrs.  Paul  and  Roy  were  ordered  jointly  to  repay. 
Upon  what  ground  can  I  do  that  ?  Not  upon  the  ground  that  it  is  a  for- 
eign judgment,  because  itis  not  afinal  judgment;  not  on  the  ground  that 
it  is  shown  to  be  the  proper  amount  between  the  parties,  because  it  is 
not  possible  for  me  to  ascertain  that  it  is  the  proper  amount ;  but  it  is 
only  upon  the  ground  that  a  foreign  court  has  directed  two  persons  to 
pay  a  sum  of  money  into  court,  jointly  and  severally,  and  has  thought 
proper  to  make  a  decree  under  which  this  court  is  asked  to  say  they  ought 
to  pay  it  into  the  Bank  of  Scotland  separately,  while  the  Court  of  Ses- 
sion has  jurisdiction,  and  while  proceedings  are  going  on  in  that  court 
to  work  out  full  and  complete  justice.  If  I  were  to  deal  with  the 
case  in  its  present  state  I  should  be  carrying  on  the  suit  concurrently 
with  the  Court  of  Session ;  not  having  before  me  the  whole  of  the 
parties  who  are  before  the  Court  of  Session,  or  the  evidence  which  is 
before  the  Court  of  Session,  or  the  means  of  obtaining  that  evidence, 
or  the  means  of  doing  justice  between  the  parties.  When  the  argu- 
ments were  proceeding  I  put  this  question ;  supposing  I  should  order 
Mr.  Roy  to  pay  to  Mr.  Paul  one  half  of  what  I  shomd  consider  was 
due,  or  any  other  sura,  and  the  Court  of  Session  would  not  after- 
wards look  upon  that  decision  as  correct,  and  should  determine  that 
it  was  not  the  proper  amount  to  be  paid,  and  should  call  upon  Mr. 
Paul  to  repay  it,  how  could  I  enable  Mr.  Roy  to  get  it  back  ?  Were 
I  to  make  such  an  order  I  should  be  making  a  final  decree  in  a  case 
pending  in  another  court,  when  that  court  has  made  no  final  decree 
in  that  case.  I  am  also  of  opinion  that  it  would  be  necessary  for  the 
plaintiff  to  ascertain,  by  proceedings  in  the  foreign  court,  the  amount 
properly  due  firom  the  defendant  I  am  not  satisfied  that  he  has  not 
the  means  of  efficiently  doing  that,  or  that  by  means  of  an  account 
taken  against  the  defendant  in  the  foreign  court  the  plaintiff  has  not 
the  means  of  discovering  whether  he  has  property.  I  am  not  sa- 
tisfied that  there  is  not  property  in  Scotland  belonging  to  Mr.  Roy 
which  might  give  a  right  of  jurisdiction  against  him.  I  do  not  call 
upon  Mr.  Roy  to  show  that  he  has  property ;  but  if  it  is  true  that 
the  plaintiff  could  not  obtain  a  final  decree  against  the  defendant, 
the  burden  would  lie  upon  him  to  prove  that ;  and  if  a  final  decree 
had  been  obtained  in  Scotland  and  accounts  taken  ascertaining  what 
was  the  sum  due,  there  would  have  arisen  a  question,  which  it  is  not 
necessary  for  me  to  discuss,  whether  the  plaintiff  could  have  enforced 
his  claim  in  this  court  or  whether  he  might  not  have  gone  to  a  court 
of  law.  As  I  have  expressed  my  opinion  that  no  case  of  a  foreign 
judgment  is  made  out  upon  which  I  could  act ;  and  as  I  have  gone 
into  the  other  questions,  I  do  not  stay  to  inquire  whether  this  is  the 
proper  tribunal  or  not,  or  whether  this  is  one  of  those  peculiar  cases 
which  relate  to  the  accounts  of  rents  in  a  foreign  country  in  which 
this  court  would  have  jurisdiction  to  enforce  a  contract  entered  into 
by  foreigners  alone,  because  I  am  of  opinion  that  no  case  for  relief 
has  been  made  out ;  and  therefore  the  bill  must  be  dismissed  with  costs. 

VOL.  XI.  3 
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Cooke  v.   Lamot-te  ;  Lamotte  v.   Cooke.  ^ 

Noyember  18,  19,  21,  1851. 

Band  —  Undue  Influence  —  Testatrix  —  Disposing  Power  —  WiUy 

Restraint  on  —  Suppression  of  Facts. 

L.  F.  requested  her  iiq>1iew,  J.  L.  L.  to  come  and  reside  with  her,  and  while  so  doing  she 
lUtered  her  will  in  his  favor;  she  sabseqaentlj  made  several  other  alterations,  and  by  the 
last,  the  greater  portion  of  the  property  she  liad  power  to  dispose  of  was  given  to  J.  L.  I#. 
and  his  two  brothers.  These  alterations  were  made  bj  her  own  solicitor.  After  the  last  of 
these  alterations,  she  execntcd  a  post  Mt  bond  for  15,0002.  in  favor  of  J.  ti.  L.  and  hia 
two  brothers.  This  was  done  by  a  solicitor  unknown  to  her,  who  was  employed  at  her 
request  by  J.  L.  L.  Differences  afterwards  arose  between  L.  F.  and  her  nephew  J.  L.  L,  who 
left  her  house.  L.  F.  then  sent  for  her  own  solicitor,  and  without  taking  any  notice  of  the  bond, 
altered  her  will,  and  disposed  of  the  whole  of  her  property  among  other  persons,  and  ^ed 
leaving  insufficient  to  pay  the  bond.  Her  solicitor,  who  was  one  of  her  executors,  upon 
communicating  the  decease  of  the  testatrix  to  J.  L.  L.,  was,  for  the  first  time,  informed  of 
her  having  executed  the  bond ;  and  upon  a  bill  by  the  executors  to  set  it  aside :  — 

Hdd^  that  the  bond  was  obtained  by  undue  influence  and  upon  a  suppression  of  facts,  and 
was  void,  and  that  it  must  be  delivered  up  to  be  cancelled,  with  costs  to  be  paid  by  J.  L.  Ij. 

This  bill  was  filed  by  Isaac  Cooke  and  Simon  Frazer  Piggott,  the 
executors  and  trustees  of  Louisa  Foster,  deceased,  praying  for  a  de- 
claration that  a  bond,  dated  the  7th  of  February,  1846,  was  fi-audulently 
obtained  and  was  void,  and  that  it  might  be  delivered  up  to  be  can- 
celled. 

By  the  will  of  John  Lagier  Lamotte,  the  father  of  Louisa  Foster, 
four  eighth  parts  of  his  residuary  personal  estate  were  settled  in  equal 
proportions  upon  Louisa  Foster  and  his  three  other  daughters  and 
their  respective  children ;  and  it  was  declared  as  to  the  said  eighth 
shares  of  his  daughters,  who  should  have  been  married  and  die  with- 
out issue,  that  the  trustees  under  the  will  should  assign,  transfer,  and 
make  over  the  share  of  such  his  said  daughter  unto  such  person  or 
persons  as  his  said  daughter  who  should  so  die  without  issue  should 
by  her  last  will  duly  appoint. 

Louisa  Foster  intermarried  with  Lieutenant  General  Thomas  Foster, 
who  died  in  May,  1843,  and  she  never  had  any  issue. 

The  defendants  John  Lewis  Lamotte,  Charles  Wyndham' Lamotte 
and  George  Thomas  Crespigny  Lamotte,  knew  that  the  plaintiff, 
Isaac  Cooke,  was  the  confidential  solicitor  of  Thomas  Foster  and  also 
of  Louisa  Foster  their  aunt.  After  her  husband's  decease,  she  retired 
and  kept  up  no  correspondence  with  her  nephews;  but  in  November 
1844,  her  health  was  broken,  and  J.  L.  Lamotte  came  to  see  her  at 
Clifton ;  he  at  first  stayed  a  week,  but  subsequently  returned  and 
stayed  with  her  until  June,  1846.  She  had  previously  made  her  will, 
which  had  been  prepared  by  Isaac  Cooke,  but  she  became  greatly 
attached  to  J.  L.  Lamotte,  and  took  an  interest  in  his  and  his 
brothers'  welfare. 

On  the  23d  of  December,  1844,  Louisa  Foster  executed  another 
will,  and  appointed  J.  L.  Lamotte  her  sole  residuary  legatee,  and 
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signed  a  letter  of  that  date,  which  was  inclosed  in  the  will,  requesting 
him  to  divide  what  he  might  receive  from  her  property  equally  with 
his  brothers.  In  July,  1845,  I.  Cooke  prepared  a  fresh  will  for  her,  by 
which  J.  L.  Lamotte  was  appointed  sole  residuary  legatee,  and  which 
she  executed  in  July,  1845,  and  signed  another  letter  similar  to  that 
she  had  signed  when  she  executed  the  former  will.  In  November,  1845, 
L.  Foster,  again  instructed  I.  Cooke  to  prepare  a  new  will  for  her,  and 
directed  that  all  the  defendants  should  be  made  her  residuary  legatees, 
which  was  done,  disposing  of  more  by  the  residuary  gift  than  was 
disposed  of  by  the  former,  wills.  On  each  occasion  Mr.  Cooke 
informed  L.  Foster  that  the  amount  given  to  J.  L.  Lamotte  by  the 
will  of  July,  1845,  was  about  18,000/.,  and  by  the  will  of  November, 
1845,  was  about  22,000/. 

In  June,  1846,  in  consequence  of  a  quarrel,  all  friendly  feeline 
between  L.  Foster  and  J.  L.  Lamotte  ceased,  and  she  continued 
estranged  from  him  until  her  death,  and  this  feeling  extended  to  her 
nephews  Charles  W.  Lamotte  and  George  T.  C.  Lamotte. 

On  the  22d  of  September,  1847,  L.  Foster  executed  another  will, 
by  which  she  appointed  all  her  one  eighth  share  of  her  father's  resi- 
duary estate,  and  gave  all  her  personal  estate  and  effects  to  Isaac  Cooke 
and  Simon  Frazer  Piggott,  upon  trusts  therein  mentioned,  and  ap- 
pointed them  her  executors. 

On  the  18th  of  May,  1848,  she  executed  a  codicil,  but  did  not  vary 
the  bequests. 

The  principal  part  of  the  property  which  L.  Foster  had  power  to 
appoint,  consisted  of  24,000/.  reduced  annuities,  standing  in  tne  name 
of  John  Henry  Lamotte,  Lord  Tenterden,  and  J.  L.  Lamotte,  as  trus- 
tees of  the  will  of  her  father. 

In  giving  instructions  to  I.  Cooke  for  her  wiU,  L.  Foster  made 
statements  of  the  amount  of  her  property,  which  exceeded  20,000/,, 
and  the  bequests  were  made  upon  the  supposition  that  she  had  a 
right  to  dispose  of  property  to  that  amount,  and  that  she  was  not 
indebted  to  the  defendants  or  any  other  person  in  the  sum  of  15,000/. 

The  testatrix  made  bequests  to  sixty-seven  legatees  of  sums 
amounting  to  19,487/.  6^.  6d.  sterling,  and  the  residue  was  estimated 
at  2,945/.  6s,  6c/.  sterling. 

The  testatrix  died  on  the  14th  of  December,  1848,  and  her  will  was 
proved  by  I.  Cooke  and  S.  F.  Piggott. 

A  special  gift  of  some  plate  was  made  to  Q.  T.  C.  Lamotte,  and 
also  an  annuity  of  100/.  a  year  to  him  and  to  his  brother,  C.  W. 
Lamotte,  payable  after  the  death  of  his  brother  J.  L.  Lamotte,  but 
no  legacy  was  given  to  J.  L.  Lamotte. 

J.  L.  Lamotte,  upon  being  informed  of  the  death  of  his  aunt,  wrote 
to  Mr.  Cooke,  on  the  22d  of  December,  1848,  informing  him  that  by 
will  made  in  1845,  he  and  his  brothers  had  been  appointed  residuary 
legatees,  and  that  their  interest  was  secured  by  a  bond  given  to  them 
in  February,  1846. 

This  was  the  first  intimation  received  by  the  plaintiiTs  that  the  tes- 
tatrix had  executed  any  instrument  in  favor  of  the  defendants. 

Messrs.  White  &  Borrett  afterwards  wrote  to  Mr.  Cooke:  —  ''Jan. 
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2, 1849.  Sir, —  Understanding  from  Mr.  John  Lamotte  that  you  are 
one  of  the  executors  of  will  of  his  late  aunt,  Mrs.  Foster,  we  beg  to 
acquaint  you  that  we  hold  her  bond  to  her  nephew  for  15,000t,  dated 
the  7th  of  February,  1846.  The  bond  was  prepared  by  us,  and  has 
remained  in  our  custody  from  its  execution.  Mr.  J.  Lamotte  and 
his  brothers  will  not  be  entitled  to  the  bond  in  addition  to  any  legacy 
under  the  aunt's  will,  but  such  legacy,  according  as  the  amount  may 
be,  is  to  be  considered  as  in  satisfaction  or  pro  tanto  in  satisfaction 
of  the  bond."  In  reply,  Mr.  Cooke  requested  a  copy  of  the  bond. 
On  the  5th  of  January,  1849,  Messrs.  White  &  Borrett,  at  the  request 
of  I.  Cooke,  inclosed  a  copy  of  the  bond,  and  wrote  as  follows : — "  We 
may  state  that  a  similar  bond  for  10,000/.  was  first  given  by  Mrs. 
Foster,  to  her  nephews,  but  which  was  cancelled,  and  the  bond  for 
15,000/.  signed  ;  the  cancelled  bond  we  find  is  with  our  draft" 

This  bond  was  dated  the  7th  of  February,  1846,  and  was  given 
to  John  L.  Lamotte,  C.  W.  Lamotte,  and  G.  T.  C.  Lamotte,  and 
was  for  30,000/.,  and  was  conditioned  to  be  void  if  the  heirs,  execu- 
tors, or  administrators  of  Louisa  Foster  should  pay  to  them  or  the 
survivors  or  survivor  of  them,  their  or  his  executors,  administrators, 
Or  assigns  within  siit  calendar  months  after  her  decease  the  full  sum 
of  15,000/.  with  interest  in  the  mean  time,  or  if  the  said  J.  L.  Lamotte, 
C.  W.  Lamotte,  and  G.  T.  C.  Lamotte,  or  the  survivors  or  survivor  of 
them,  should  become  entitled  under  the  last  will  and  testament  or 
any  testamentary  appointment  or  disposition  of  the  said  L.  Foster  to 
a  legacy  and  sum  or  sums  of  money  of  equal  or  corresponding  amount 
with  the  sum  of  15,000/.  intended  to  be  thereby  secured. 

The  cancelled  bond  for  10,000/.  varied  only  in  amount 

It  was  now  alleged  that  if  the  bond  was  executed  by  the  testatrix, 
it  was  done  so  in  ignorance  of  its  nature,  effect  and  contents,  without 
professional  assistance,  and  at  the  solicitation  and  at  the  request  and 
under  the  influence  of  the  defendant  J.  L.  Lamotte,  and  under  the 
impression  that  it  was  an  instrument  of  a  different  character. 

The  bill  then  charged  that  J.  L.  Lamotte  had  suggested  to  the  testa^ 
trix  that  a  bond  of  the  nature  of  the  instrument  of  the  7th  of  February, 
1846,  should  be  prepared  for  her  execution,  and  that  by  his  influence 
he  procured  its  execution,  but  that  he  never  informed  her  that  she 
would  deprive  herself  of  the  power  of  disposing  by  will  of  property  to 
the  extent  of  15,000/.,  and  that  if  she  executed  a  bond  of  that  nature, 
she  could  not  deprive  the  defendant  of  the  right  to  receive  that  sum 
out  of  her  assets.  That  he  had  previously  drawn  up  a  written  state- 
ment to  obtain  legal  or  other  advice,  whether,  by  means  of  a  bond, 
the  testatrix  might  not  be  prevented  from  making  any  alteration  to 
his  disadvantage  in  the  will  then  in  force  in  his  favor,  and  whether 
he  could  not  thereby  secure  the  benefit  given  to  him  by  the  will  from 
being  taken  away  or  revoked  by  a  subsequent  change  of  mind  of  the 
testatrix.  That  he  did  obtain  such  advice,  but  never  informed  the 
testatrix,  and  that  she  never  intended  to  create  in  favor  of  the  defend- 
ants, or  either  of  them,  an  irrevocable  demand  against  her  estate,  and 
that  the  different  nature  of  a  gift  to  the  defendants  of  a  sum  of  mo- 
ney by  will  or  by  bond,  to  be  paid  after  her  death,  was  never  explained 
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to  her  by  the  defendant  J.  L.  Lamotte,  or  any  other  person,  and  that 
she  never  understood  the  nature  and  effect  of  an  instrument  of  that 
description,  but  to  the  end  believed  that  she  had  the  power  to  dispose 
of  the  whole  of  her  property  and  of  exercising  her  power  of  appoint- 
ment the  same  as  if  the  bond  had  never  been  executed.  That  the 
defendants  alleged  that  the  testatrix  executed  the  instrument  with  the 
intention  of  creating  a  debt  against  the  assets  in  favor  of  the  defend- 
ants ;  that  thereby,  and  on  the  security  thereof,  J.  L.  Lamotte  and 
C.  W.  Lamotte  might  be  enabled  to  purchase  promotions  in  their 
respective  services,  and  that  G.  T.  C.  Lamotte  might  obtain  prefer- 
ment in  the  church ;  but  had  such  been  the  case,  it  was  done  under 
the  impression  that  it  was  to  effect  an  immediate  object,  and  that  no 
attempt  had  ever  been  made  by  any  of  the  defendants  to  raise  money 
upon  the  instrument. 

The  defendants,  by  their  joint  answer  said,  that  J.  L.  Lamotte  went 
by  invitation  to  visit  his  aunt  in  November,  1844,  and  that,  with  oc- 
casional short  absences,  he  stayed  with  her  until  the  montt^f  August, 
1846 ;  that  Louisa  Foster  made  many  inquiries  respecting  the  pecu- 
niary circumstances  of  the  defendants,  and  ascertained  that  no  fortune 
had  devolved  upon  them  by  the  death  of  their  maternal  grandfather ; 
that  she  then  expressed  a  determination  to  alter  her  will  in  favor  of  J. 
L.  Lamotte,  which  she  afterwards  told  him  she  had  done,  and  in  July, 
1845,  she  again  altered  it  through  I.  Cooke,  who  furnished  her  with 
an  epitome,  which  she  showed  to  J.  L.  Lamotte.  In  1841,  J.  L.  La- 
motte became,  by  purchase,  one  of  the  corps  of  gentlemen-at-arms, 
and  was,  in  1845  and  1846,  desirous  of  purchasing  promotion  in  the 
corps ;  that  on  the  6th  of  August,  1837,  G.  T.  C.  Lamotte  was  or- 
dained by  the  Bishop  of  Ripon,  and  Louisa  Foster,  in  January,  1846, 
became  desirous  that  he  should  obtain  church  preferment,  that  J.  L. 
Lamotte  should  purchase  promotion  in  the  corps,  and  C.  W.  Lamotte 
should  purchase  his  majority  in  the  army,  and  urged  this  upon  J.  L. 
Lamotte,  as  she  was  providing  handsomely  for  them  by  her  will ;  and 
that  in  July,  1845,  J.  L.  Lamotte  suggested  to  her  that  the  provision 
by  will  would  not  enable  them  to  obtain  money  necessary  to  procure 
such  promotion  and  preferment,  as  it  could  be  easily  altered,  but  that 
she  could  enable  them  so  to  do  by  giving  them  a  bond,  and  that  this 
suggestion  was  much  considered  by  Louisa  Foster.  That  at  that  time 
J.  L.  Lamotte  had  not  made  any  inquiry  as  to  its  legality  ;  but  in  the 
month  of  July  he  wrote  to  his  brother  G.  T.  C.  Lamotte,  requesting 
him  to  mention  it  to  a  friend,  who  told  him  that  it  was  commonly 
called  a  post  obit  bond,  but  promised  to  mention  it  to  Mr.  Francis 
Turner,  the  conveyancer,  upon  being  furnished  with  a  written  state- 
ment ;  that  the  testatrix  afterwards  told  J.  L.  Lamotte  that  shie  had 
altered  her  will,  and  that  upon  his  advocating  the  claims  of  the  lega- 
tees who  had  been  deprived  of  legacies,  an  angry  discussion  ensued, 
which  induced  him  to  leave  her  house  on  the  29th  of  November,  1845, 
and  that  while  absent  he  wrote  the  following  statement :  — ' 

"  Louisa  Foster,  of  Clifton,  widow,  made  a  will  in  November, 
1845,  by  which  she  made  her  three  nephews  residuary  legatees.  To 
prevent  the  possibility  of  her  hereafter  making  any  alteration  to  the 
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disadvantage  of  the  above  nephews,  is  it  not  practicable  that  she  now 
give  a  bond  for  10,000/.  in  favor  of  one  or  all  the  three  nephews  which 
will  not  be  invalidated  by  any  further  will  she  may  make  ?  The 
amount  of  her  property  is  ^,000/.  invested  in  the  3L  per  cent  reduced 
consols,  in  the  names  of  J.  H.  Lamotte,  Lord  Tenterden,  and  J.  la, 
Lamotte,  one  of  the  residuary  legatees,  as  trustees  under  the  will  of 
her  father  John  Lagier  Lamotte.  She  has  no  control  over  the  pro- 
perty during  her  life,  but  possesses  absolute  power  of  bequeathing  her 
property.     The  estimated  amount  of  the  residuary  estate  is  19,000^" 

This  statement  was  given  to  G.  T.  C.  Lamotte  that  it  might  be 
shown  to  Mr.  Francis  Turner,  which,  for  want  of  opportunity,  was 
not  done  until  the  2d  of  February,  1846. 

In  January,  1846,  a  treaty  was  on  foot  to  purchase  the  advowson 

of  the  rectory  of  D ,  and  the  terms  were  arranged.     Inquiry 

was  also  made  respecting  G.  T.  C.  Lamotte  becoming  incumbent  of 

the  parish  of  H y  but  in  June,  1846,  the  idea  of  purchasing  was 

abandonedf  Louisa  Foster  expressed  a  desire  to  assist,  and  on  the 
Ist  of  February,  1846,  she,  in  conversation,  desired  J.  L.  Lamotte  to 
have  a  bond  made  for  her  to  execute  in  favor  of  the  defendants ;  she 
was  asked  if  she  would  write  to  I.  Cooke,  but  having  become  dis- 
:8atisfied,  she  refused  to  employ  or  consult  him,  thinking  him  less  at- 
tentive to  her  than  formerly,  and  she  had  refused  to  see  him  when 
he  callijd.  In  compliance  with  the  wishes  of  Louisa  Foster,  who 
desired  that  her  giving  the  bond  might  not  be  made  known  to  any 
of  her  relations  or  friends,  J.  L.  Lamotte  wrote  to  G.  T.  C.  Lamotte 
in  London  the  following  letter :  — 

"  Our  aunt  has  this  day  expressed  a  strong  desire  to  benefit  us  dur- 
ing her  lifetime,  and  has  asked  me  in  what  way  her  wish  can  be  ful- 
filled. I  answered,  that  in  case  of  any  of  us  purchasing  promotion 
or  preferment,  although  her  residuary  legatees,  we  could  not  raise  the 
money  on  her  will,  a  fact  of  which  she  is  fully  aware.  I  have  sug- 
gested the  only  means  in  her  power  to  benefit  us  is,  to  give  us  a  bond 
conjointly  in  our  three  names,  securing  us  the  money  bequeathed  to 
us,  which  she  is  now  most  anxious  to  effect,  and  which  I  need  not 
say  that  I  am  as  anxious  to  obtain  and  thereby  guard  against  her 
future  whims  and  oddities.  On  asking  me  to  name  the  sum  we 
wished  to  pe  secured,  I  named  10,000Z.  as  being  half  of  the  residuary 
estate  bequeathed  to  us  in  her  last  will  As  Mr.  Cooke,  I  regret  to 
say,  is  on  the  black  list  for  the  absurd  reason  I  stated  to  you,  she  will 
on  no  account  listen  to  me  employing  him  as  bondsman  on  tliis  oc- 
casion, and  I  cannot,  therefore,  with  propriety  apply  to  any  one  else. 
With  respect  to  our  cousin  Lagier,  it  may  cause  some  family  heart- 
burning in  such  a  case,  which  I  think  had  better  be  avoided.  You  will 
do  well,  therefore,  to  apply  to  Mr.  Goodchild's  friend  to  draw  up  the 
bond,  taking  care  to  instruct  him  as  to  odr  present  position  in  her 
will,  and  that  our  chief  object  is  to  secure  our  interest  in  it,  and  guard 
against  the  caprice  of  the  most  varium  et  mutabile  of  her  kind.  I 
have  been  diffident  in  naming  a  larger  sum,  though,  perhaps,  I  should 
have  acted  wisely  in  securing  the  whole  sum  bequeathed  to  us,  al- 
though she  vows  she  never  will  alter  her  last  will.    Having  incurred 
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her  displeasure  once  by  refusing  to  swear  eternal  enmity  to  her  foes, 
I  shall  feel  safer  in  possession  of  her  bond.  Lose  no  time,  there- 
fore, in  getting  it  ready  for  execution,  and  forward  it.  All  going  on 
here  as  dull  as  ever.     Love  to  my  mother.     Yours,  &c. 

"  P.  S. —  I  had  almost  forgotten  to  say,  by  express  command,  that 
this  business  is  to  be  confined  exclusively  to  ourselves ;  and  neither 
you  nor  C.  to  address  one  word  of  thanks  to  our  benefactress.  I  need 
not  observe,  Lam  sure  you  will  do  what  your  feelings  will  naturally 
prompt  by  return  of  post." 

G.  T.  C.  Lamotte  called  on  Mr.  F.  Turner,  and  through  him  was 
referred  to  Messrs.  White  &  Borrett,  whom  he  instructed  to  prepare 
the  bond,  which  was  settled  by  Mr.  F.  Turner,  and  the  enCTossment 
sent  by  Messrs.  White  &  Borrett  to  G.  T.  C.  Lamotte,  who  forwarded 
it  to  his  brother  J.  L.  Lamotte,  at  the  house  of  his  aunt  at  Clifton. 

On  the  4th  of  February,  L.  Foster  expressed  her  regret  that  the 
bond  had  not  been  for  15,000/.,  and  on  J.  L.  Lamotte  saying  that  the 
10,000/.  was  ample,  she,  unknown  to  J.  L.  Lamotte,  wrote  to  G.  T. 
C.  Lamotte. 

(«  Private.) 

*<  February  4th,  1846. 

"My  dear  George, — On  second  thoughts  I  insist  on  a  bond  for 
15,000/.  to  your  dear  brothers  and  self —  employ  your  solicitor.  Your 
affectionate  aunt,  *'  L.  Foster. 

"  N.  B.  —  On  this  important,  I  pray  you  to  be  silent.  The  deed 
must  faithfully  be  promised,  Saturday.     God  bless  those  I  love  best" 

She  gave  this  letter  to  J.  L.  Lamotte  open,  and  requested  him  to 
read  it  and  forward  it,  which  he  did  not  do,  as  G.  T.  C.  Lamotte  was 
that  day  to  leave  town.  On  Thursday  the  5th  of  February,  the  en- 
grossment arrived  at  Clifton,  and  was  read  by  J.  L.  Lamotte  to  Louisa 
Foster,  while  she  looked  over  it  herself,  and  expressed  herself  as  if  she 
understood  it,  and  approved  of  every  thing,  except  the  amount^  which 
she  desired  to  be  increased  to  15,000/.,  but  at  the  same  time  she  stated 
her  determination  to  execute  that  engrossment,  and  have  a  fresh  bond 
for  15,000/.  prepared ;  that  she  objected  to  having  her  physician  as  a 
witness,  as  also  Giles,  the  elder,  but  approved  of  R.  W.  Giles,  the 
younger,  who  attested  her  execution  of  the  bond.  After  its  execution, 
it  was  sent  to  Mr.  Borrett,  requesting  the  preparation  of  another  bond 
for  15,000/.,  and  saying,  "  You  are  aware,  I  presume,  that  the  prin- 
cipal object  of  myself  and  brothers  in  obtaining  such  a  document  is 
to  prevent  any  future  change  in  any  will  Mrs.  Foster  may  be  prevailed 
on  to  make  to  our  disadvantage,  my  brother  and  myself  being  be- 
queathed by  her  last  will  the  residuary  property  amounting  to  19,- 
000/."  Mr.  Borrett,  by  return  of  post,  sent  another  bond  to  secure 
the  15,000/.,  which  J.  L.  Lamotte  took  to  his  aunt  and  read  over  to 
her,  while  she  looked  over  it  and  read  it  herself;  that  she  expressed 
herself  satisfied,  and,  at  her  request,  R.  W.  Giles  again  called  and 
attested  her  execution,  after  which  it  was  returned  to  Mr.  Borrett 
In  April,  1846,  G.  T.  C.  Lamotte  was  appointed  curate  of  D. ;  he 
completed  his  purchase  of  the  advowson  in  July,  1846,  and  since  the 
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death  of  the  incumbent  had  become  the  rector,  and  G.  T.  C.  Lamotte, 
C.  W.  Lamotte,  and  Sarah  Lamotte,  the  mother,  had  since  resided  there. 

J.  L.  Lamotte  disposed  of  his  aunt's  house  and  furniture  at  Bays- 
water,  and  after  recovering  from  an  illness,  he  went  to  her  at  Clifton, 
on  the  3d  of  May,  1847,  but  finding  her  under  the  dominion  of  her 
servants  he  remonstrated  with  her,  which  gave  offence,  and  on  the 
the  5th  of  May,  1847,  he  left  her  residence,  and  never  saw.  her  again. 

In  a  further  answer  the  defendants  said,  that  in  1845,  Louisa  Fos- 
ter hoped  and  firmly  believed  that  the  plaintiff  Isaac  Cooke,  was  on  the 
point  of  making  her  an  offer  of  marriage,  but  that  at  the  end  of  the 

irear  1845,  or  early  in  1846,  she  found  or  fancied  that  his  visits  were 
ess  frequent,  and  expressed  to  those  about  her  great  displeasure  and 
surprise  at  his  not  calling,  and  gave  directions  to  her  servants  not  to  ad- 
mit him  when  he  called,  and  on  one  occasion  she  refused  to  see  him,  bat 
that  in  April,  1846,  he  called  and  took  leave  of  her  on  the  eve  of  her 
leaving  Clifton  for  London. 

Elmsley  and  Whitbready  on  behalf  of  the  plaintiffs,  contended  that 
the  bond  was  obtained  entirely  through  the  influence  which  J.  L.  La- 
motte had  over  the  testatrix,  without  any  professional  assistance,  with- 
out its  effect  being  explained  to  her,  and  without  her  knowing  that  it 
would  create  a  legal  disability  to  her  disposing  of  so  much  of  her 
property.  The  bond  had  been  prepared  at  a  distance  by  solicitors 
unknown  to  her,  though  she  had  a  solicitor  in  whom  she  had  always 
placed  the  greatest  confidence ;  and  so  little  did  she  know  what  she 
had  executed,  or  the  effect  of  such  an  instrument,  that  in  the  subse- 
quent disposition  of  her  property  she  did  not  think  it  necessary  to 
mention  it  to  her  solicitor,  but  disposed  of  nearly  the  whole.  The 
bond  had  clearly  been  obtained  by  the  influence  which  J.  L.  Lamotte 
had  over  the  testatrix ;  and  though  it  was  in  favor  of  her  nephews, 
who  were  the  objects  of  her  bounty  by  will,  this  court  would  not  al- 
low them,  relations  though  they  were,  to  obtain  through  their  personal 
influence,  a  deed  to  render  a  revocation  of  that  bounty  impossible,  or 
tolerate  any  trick  to  deprive  her  of  her  disposing  power  by  will.  Deni 
v.  Bennett^  7  Sim.  539 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc,  125 ;  4 
MyL  &  Cr.  269 ;  Bridgman  v.  Green,  2  Ves.  Sen.  627 ;  Wilmot's 
Opinions  and  Judgments,  58 ;  Ahearne  v.  Hogan,  Drury,  310 ;  Hu" 
guenin  v.  Baseley,  14  Ves.  273 ;  Griffiths  v.  Robins,  3  Madd.  191 ; 
Pratt  V.  Barker,  1  Sim.  1 ;  s.  c.  4  Buss.  507 ;  6  Law  J.  Rep.  Chanc. 
186 ;  Hunter  v.  Atkins,  3  Myl.  &  K.  113. 

jR.  Palmer,  Walpole,  and  Busk,  for  the  defendants,  contended  that 
the  circumstances  attending  the  preparation  and  execution  of  this 
bond  were  so  peculiar,  that  it  was  impossible  to  say  that  any  surprise, 
misrepresentation,  or  deceit  had  been  practised  upon  the  testatrix. 
It  was  also  difficult  to  suppose  that  she  did  not  know  the  effect  of 
what  she  was  doing ;  there  were  but  few  who  did  not  know  that  a 
deed  or  bond  was  a  solemn  act  not  to  be  torn  or  obliterated  at  plea- 
sure, and  few  also  who  did  not  know  that  a  will  was  a  document  revo- 
cable to  the  hour  of  dissolution.    In  the  present  case  the  testatrix  was 
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desirous  of  giving  an  immediate  advantage  to  the  defendants ;  their 
advancement  was  in  her  mind ;  their  welfare  was  at  her  heart ;  it  was 
sharpened  perhaps  by  her  own  disappointments,  at  finding  that  the 
acme  of  her  expectation  was  not  to  be  reached ;  she  had  therefore 
denied  herself  to  Mr.  Cooke  and  had  refused  him  admittance.  Was  it, 
therefore,  to  be  wondered  at  that  she  had  refused  to  consult  him  re- 
specting the  bond  or  its  details  ?  Might  it  not  be  said  that  the  plaintiff, 
Cooke,  himself  had  been  the  cause  of  not  being  consulted?  Had  not  hid 
visits  been  fewer  and  his  attentions  more  frosty  ?  When,  therefore,  the 
testatrix  had  resolved  to  give  a  benefit  to  her  nephews,  and  to  ex- 
ecute a  bond  to  secure  it,  was  it  surprising  that  she  should  tell  her 
nephew  that  he  must  take  the  necessary  steps  to  have  it  prepared,  or 
that  he  should  communicate  with  those  with  whom  he  was  acquainted, 
whose  legal  knowledge  was  undoubted,  and  in  whom  all  must  feel 
confidence  ?  Was  it  also  surprising  that  being  ignorant  of  the  law, 
he  should  seek  advice  respecting  it  ?  All  cause  of  deception,  however, 
had  vanished ;  all  that  remained  for  equity  was  influence  alleged  to 
have  been  improperly  exercised,  but  it  was  that  alone  which  was  dic- 
tated by  kindred  and  by  affection.  While  that  prevailed,  this  lady 
had  considered  the  situation  of  the  family  and  her  relationship,  and  she 
had  placed  herself  in  loco  parentis^  and  looked  upon  her  nephews  as 
objects  of  her  favor  and  compassion.  She  inte^ed  to  provide  for 
them.  Did  she  then  understand  the  effect  of  the  documents  she  was 
executing  ?  Was  there  any  evidence  she  did  not  ?  Or  that  she  did 
not  know  that  the  effect  of  a  bond  was  to  give  an  immediate  legal 
security  ?  K  therefore  she  intended  to  provide  for  her  nephews,  and 
had  done  so,  whether  the  security  was  revocable  or  irrevocable, 
whether  in  priBsenti  or  in  futuro  was  immaterial.  Where  was  the 
undue  influence  exercised  ?  No  misrepresentation  had  been  m!ide  to 
her.  It  had  been  said  that  J.  L.  Lamotte  stood  in  a  fiduciary  relation 
to  the  testatrix,  but  that  was  no  ground  for  depriving  him  of  post 
mortem  benefits ;  let  that  but  once  be  assigned  for  reason,  and  no  one 
would  take  upon  himself  the  execution  of  trusts.  Upon  the  whole, 
the  plaintiffs'  case,  therefore,  must  fail. 

Elmsley  was  not  heard  in  reply. 

The  Master  op  the  Rolls.  I  have  carefully  considered  this  case, 
and  after  anxiously  looking  at  the  papers,  I  entertain  no  doubt  upon 
the  decree  which  ought  to  be  made.  It  is  said  that  the  rule  with  re- 
spect to  these  cases  is,  that  where  there  are  relationships  through 
which  dominion  may  be  exercised  by  one  person  over  another,  then 
the  court  will  not  allow  a  deed  to  stand  unless  the  person  who  takes 
the  benefit  of  it  can  show  that  the  whole  transaction  was  a  righteous 
one.  It  is  difficult  to  say  what  is  meant  by  the  expression,  "  where 
there  is  a  relationship  existing  by  which  one  person  may  exercise  do- 
minion over  another."  Lord  Cottenham  says  it  ought  not  to  be  con- 
fined to  cases  of  a  doctor  and  his  patient ;  —  a  person  and  his  spiritual 
adviser,  when  recourse  is  had  to  a  clergyman  for  spiritual  instruction ; 
—  a  guardian  and  ward,  only,  as  if  it  was  capable  of  no  extension ; 
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bnt  that  it  is  applicable  to  every  case  in  which  a  person  takes  a  be- 
nefit from  another  to  the  prejudice  of  that  person  and  to  his  own  ad- 
vantage ;  but  in  each  of  those  cases  it  is  essential,  if  subsequently 
questioned,  that  the  transaction  should  be  proved  to  be  one  which 
this  court  will  allow  to  stand,  and  that  the  person  voluntarily  and  de- 
liberately performed  the  act  with  a  clear  knowledge  of  what  it  was, 
its  operation  and  its  effects.  It  is  not,  I  think,  possible  to  draw  the  nile 
closer  or  to  make  it  more  stringent,  and  it  seems  to  embrace  every  case. 

There  are  undoubtedly  cases  in  which  the  court  considers  from  the 
relationship  of  the  parties  that  there  is  a  probability  of  undue  influ- 
ence being  used,  as  in  the  case  of  guardian  and  ward,  solicitor  and 
client,  and  various  other  transactions  of  a  similar  description,  in  which 
the  court,  from  the  nature  of  the  relationship,  looks  at  the  matter  with 
jealousy.  But,  as  a  general  rule,  I  consider  that  in  every  transaction 
in  which  a  person  takes  a  benefit  from  another,  it  is  requisite  that  he 
should  be  able  to  establish  that  the  donor  did  so  voluntarily  and  de- 
liberately, knowing,  what  he  was  doing.  That  may  be  said  in  some 
respects  to  contradict  the  judgment  in  Hunter  v.  Atkins.  There  may 
be  passages  not  quite  consistent  with  what  I  have  stated,  but  they 
are  also  inconsistent  with  a  long  series  of  authorities  decided  at  dif- 
ferent times.  It  is  undoubtedly  a  peculiar  case,  but  if  carried  further 
it  might  sap  the  |Mindation  of  one  of  the  most  valuable  rules  of 
equity,  and  might  ^event  the  court  from  administering  that  equity 
which  has  not  only  made  its  decisions  established  principles  of  juris- 
prudence, but  at  the  same  time  has  enforced  an  observance  of  high 
morality. 

I  shall  first  consider  whether  the  evidence  establishes  that  this  lady, 
knowing  what  she  was  doing,  voluntarily  and  deliberately  performed 
the  atft,  —  as  this  I  consider  comes  within  that  class  of  cases  in  which, 
if  the  court  cannot  arrive  at  a  conclusion  one  way  or  another,  the  in- 
strument cannot  stand,  and  it  is  upon  that  ground  and  upon  that 
principle  I  put  it  It  is  one  of  those  cases  in  which  the  onus  is  not 
so  much  upon  the  plaintiff  to  establish  a  direct  case  of  fraud,  as  it  is 
necessary  for  the  person  claiming  the  benefit  under  the  instrument  to 
prove  that  the  transaction  is  one  which  the  court  will  allow  to  remain 
unimpeached.  Lord  Eldon,  in  Gibson  v.  Jeyes^  6  Ves.  266,  276,  says, 
"  It  is  necessary  to  say  broadly  that  those  who  meddle  with  sttch 
transactions  take  upon  themselves  the  whole  proof  that  the  thing  is 
righteous,"  and  that  expression,  I  think,  applies  to  this  case ;  it  re- 
mains, therefore,  to  con^der,  whether  the  evidence  proves  that  the 
transaction  upon  the  whole  was  a  righteous  one.  From  the  year 
1806,  when  J.  L,  Lamotte  was  born,  to  the  year  1825,  when  the  tes- 
tatrix was  married,  he  and  his  brothers  seem  to  have  been  objects  of 
her  affection,  and  she  made  them  a  great  many  gifts.  After  her  mar- 
riage there  was  less  intercourse  between  them,  but  the  correspondence 
was  carefully  preserved  and  a  great  deal  was  put  in  evidence  up  to 
1825.  From  that  time,  a  great  deal  of  correspondence  is  produced, 
and  some  is  referred  to  after  the  decease  of  General  Foster.  After 
the  decease  of  the  General,  the  testatrix  renewed  her  correspondence 
with  J.  L.  Lamotte ;  she  asked  him  to  come  to  see  her,  which  he  did, 
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and  resided  there  at  intervals,  until  the  middle  of  the  year  1846.  The 
testatrix  had  made  several  wills  during  that  time,  giving  increasing 
bounties  to  J.  L.  Lamotte  and  his  two  brothers.  The  last  of  these 
was  made  in  November,  1845,  and  gave  a  residue  of  22,000/,,  calcu- 
lated at  least  to  that  amount,  between  the  brothers.  In  the  same 
year  there  was  a  correspondence,  or  rather  conversation,  with  respect 
to  a  bond,  but  what  the  conversation  was,  does  not  appear ;  but  in 
December,  1845,  J.  L.  Lamotte  prepared  a  statement  to  be  laid  be- 
fore counsel,  and  the  inquiry  whether  she  could  not  give  a  bond  "  to 
prevent  the  possibility  of  her  hereafter  making  any  alteration  in  her 
will  to  the  disadvantage  of  her  nephews,"  was  by  no  means  immaterial 

This  document  was  sent  to  George  T.  C.  Lamotte,  to  be  laid  be- 
fore Mr.  F.  Turner,  for  his  opinion ;  but  it  does  not  appear  that  the 
statement  was  laid  before  the  testatrix,  or  that  it  was  made  by  her 
desire  or  at  her  wish  ;  this  was  next  followed  by  the  letter  of  the  1st 
of  February,  1846,  from  J.  L.  Lamotte  to  G.  T.  C.  Lamotte,  which 
is  also  of  importance.  It  has  been  said,  on  behalf  of  the  defendants, 
that  the  real  question  was,  whether  the  testatrix  did  or  did  not  know 
that  what  she  was  about  was,  to  make  that  irrevocable  which  was  re- 
vocable. That  was  the  object  expressed  in  the  statement  that  was 
to  be  shown  to  counsel.  In  the  letter  of  the  1st  of  February,  1846, 
J.  L.  Lamotte  explained  why  Mr.  Cooke  was  not  called  in  to  prepare 
the  bond,  and  why  it  was  necessary  to  have  it  prepared  in  London. 
As  to  not  calling  in  Mr.  Cooke,  I  think  it  is  not  sufficient  that  in 
cases  of  this  description  there  is  no  third  party  for  the  purpose  of  show- 
ing that  a  transaction  is  invalid ;  still  it  is  a  very  important  ingredient 
in  the  transaction,  but  it  only  amounts  to  this,  that  the  court  requires 
distinct  evidence  that  the  transaction  is  a  "  righteous  "  one ;  therefore, 
the  investigation  of  a  third  person  acting  solely  on  behalf  of  the  donor 
is  the  best  security  that  can  be  given  that  she  understood  exactly 
what  it  was  that  took  place.  But  if  the  court  receives  that  evi- 
dence from  other  sources,  it  will  not  consider  the  non-introduction 
of  a  third  person,  as  in  the  present  case,  will  be  fatal  to  the  transaction. 

The  bond  was  prepared  by  Mr.  Borrett,  a  solicitor  in  London,  and 
was  sent  down  to  J.  L.  Lamotte,  but  there  was  no  one  who  acted  on 
behalf  of  Mrs.  Foster.  Mr.  Borrett  did  not  consider  that  he  acted  as 
her  solicitor ;  had  he  been,  he  would  have  taken  care  that  the  bond 
had  been  fully  and  entirely  explained  to  her,  and  that  she  knew  ex- 
actly its  operation  and  effect  Did  she  then  know  that  it  was  to  make 
an  irrevocable  gift  ?  It  is  suggested  in  this  letter  that  her  wish  was 
to  benefit  them  during  her  lifetime,  and  that  this  instrument  was  sug- 
gested as  the  means  of  effecting  that  purpose,  and  that  money  might 
have  been  raised  upon  this  bond.  But  a  security  of  this  description 
would  have  been  of  no  value,  or,  at  any  rate,  of  very  little,  for  raising 
money.  The  property  of  the  testatrix  consisted  chiefly  of  a  large 
sura  of  money  in  the  funds,  of  which  she  was  tenant  for  life,  with  a 
power  of  appointment  at  her  decease,  but  without  any  power  of  dis- 
position during  her  life,  and  if  she  had  not  executed  that  power  of 
appointment,  the  bond  was  absolutely  useless ;  and  no  person  would 
advance  money  on  such  a  bond,  unless  under  very  remarkable  circum- 
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stances,  and  at  very  usurious  interest.  He  could  not  have  been  secure 
that  this  lady  would  have  executed  this  power  of  appointment ;  the 
bond,  therefore,  as  an  advantage  to  the  defendants  during  their  aunt's 
lifetime,  was  valueless,  and  no  attempt  having  been  made  to  raise 
money  upon  it  showed  the  impression,  and  such  also  appeared  to 
have  been  the  impression  of  the  advisers  in  this  matter. 

Did,  then,  this  lady,  when  she  executed  the  bond,  consider  that  she 
was  making  her  will  irrevocable  ?  J.  L.  Lamotte  admits  that  he  never 
told  her  any  thing  to  that  effect ;  he  says,  he  believed  she  understood 
it,  because  he  believed  she  knew  that  the  transaction  was  to  bind  her- 
self;  and  it  has  been  argued  that  any  person  reading  the  bond  must 
have  understood  that  to  be  the  effect  of  it;  but  there  is  no  evi- 
dence that  she  did  read  the  bond,  or  that  it  was  ever  read  over,  but 
there  is  distinct  evidence  by  J.  L.  Lamotte  that  he  never  explained 
the  nature  of  the  bond ;  that  when  she  signed  it,  in  the  presence  of 
Mr.  Giles,  he  says  it  was  not  read  over  by  her,  and  that  no  explana- 
tion was  given,  but  that  she  simply  and  voluntarily  signed  it.  Is  it 
certain  that  an  elderly  lady  between  seventy  and  eighty  would,  upon 
reading  that  bond,  understand  the  effect  of  it  ?  J.  L.  Lamotte,  him- 
self, did  not  consider  that  he  knew  the  effect  of  such  a  bond  without 
legal  advice ;  he  took  the  opinion  of  counsel  before  the  bond  was  pre- 
pared, and  he  even  thought  it  necessary  to  refer  to  his  solicitor  for 
explanation  why  the  bond  was  double  the  amount  of  the  gift  These, 
then,  apparently,  were  not  things  understood  by  persons  clearly, 
simply,  and  as  a  matter  of  course,  though  the  effect  might  be  appa- 
rent to  a  lawyer  who  read  it.  In  the  absence,  therefore,  of  evidence, 
my  impression  is,  that  no  person  told  this  lady  that  the  effect  of  the 
bond  would  be  to  make  her  will  irrevocable. 

Without  information  this  lady  could  not  have  understood  the  effect 
of  the  bond,  and  it  would  be  a  monstrous  assumption  to  say  that  she 
did ;  and  I  cannot  consider  that  the  transaction  was  explained  to  her,  if 
she  did  it  under  the  notion  that  it  was  to  benefit  them  during  her  life. 
Why  was  not  Mr.  Cooke  called  in  ?  It  is  stated  in  one  of  the  letters 
that  he  was  on  "the  black  list;"  but  a  reconciliation  took  place  so 
shortly  afterwards  that  it  certainly  seems  it  might  have  taken  place 
before  as  well  as  so  chortly  after  the  transaction,  and  why  did  not  Mr. 
J.  L.  Lamotte  make  the  attempt  to  produce  a  reconciliation,  that 
there  might  be  no  question  or  doubt  about  the  validity  of  the  trans- 
action ?  If,  however,  it  had  taken  place  before  the  transaction,  and 
the  evidence  on  this  is  not  clear,  then  there  is  no  ground  for  not  call- 
ing him  in. 

Mr.  Borrett  advised  that  a  solicitor  or  some  gentleman  of  high  re- 
spectability should  be  called  in  to  witness  the  bond ;  had  it  been  an 
ordinary  transaction  in  which  a  simple  witness  would  have  done,  amr 
person  who  could  swear  to  the  handwriting  would  have  been  suffi- 
cient ;  what,  therefore,  was  meant  was,  not  merely  a  person  against 
whose  character  there  was  no  impeachment,  but  a  person  of  such 
rank  and  station  as  of  itself  would  be  a  security  that  this  lady  knew 
what  she  was  executing.  There  was  no  impeachment  upon  the  cha- 
racter of  Mr.  Giles,  whose  evidence  was  given  in  the  cleeurest  and 
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most  truthful  raanner :  he  witnessed  the  execution  of  both  documents, 
and  could  speak  to  the  execution  of  one,  but  was  not  quite  certain 
about  the  execution  of  both.  The  transaction  being  the  same  in 
both  cases,  and  there  being  no  explanation,  it  seems  clear  that  the 
bond  was  not  explained  at  the  time ;  that  Mr.  Giles  did  not  explain 
it,  and  so  far  as  the  evidence  extends,  it  was  not  explained  to  her  by 
any  other  person.  What  evidence,  therefore,  is  there  that  she  herself 
understood  it  ? 

There  were  then  the  letters  of  the  Ist  and  the  4th  of  February;  the 
last  was  not  sent  by  post  to  London,  because  George  had  left  on  the 
5th  for  Brighton,  but  it  is  difficult  to  understand  why  she  executed 
the  first  bond  on  the  same  day  that  she  wrote  the  letter  insisting  upon 
the  second  bond  ;  why  also  did  she  execute  the  second  bond  without 
requiring  the  first  to  be  delivered  up  to  be  cancelled  ?  But  both  were 
executed,  and  sent  to  Mr.  Borrett,  who  might  have  got  both  stamped, 
and  kept  them  in  his  possession ;  but  I  cannot  explain  how  this  lady 
wrote  this  letter  coupled  with  the  fact  of  her  executing  the  first  bond 
almost  contemporaneously  with  it.  At  the  same  time  there  is  her 
handwriting,  "  I  insist  on  a  bond."  There  is  also  undoubtedly  her 
handwriting  in  her  pocket-book,  "  February  7, 1846.  This  day  gave 
my  dear  John  a  bond,"  but  it  is  open  to  the  same  explanation.  It  is 
impossible  also  to  consider  if  she  believed  that  there  was  a  bond 
which  made  her  will  irrevocable,  that  she  should  not  have  informed 
Mr.  Cooke  of  it  during  the  subsequent  period  when  she  employed  him 
to  make  her  will,  and  I  cannot  doubt  that  Mr.  Cooke  was  ignorant  of 
the  whole  transaction,  and  that  he  never  heard  of  the  existeiice  of  the 
bond. 

The  letter  of  the  1st  of  February,  1846,  also,  cannot  pass  without 
remark.  Why  was  it  desired  that  neither  George  nor  Charles  should 
write  to  thank  the  lady  ?  They  would  be  informed  of  the  transaction, 
as  the  lady  herself  wrote  to  George,  insisting  on  a  bond  for  15,000/. ; 
why,  then,  did  she  require  that  they  should  not  write  to  thank  her  for 
her  bounty  ?  If  the  answer  could  have  thanked  her  for  making  an 
unalterable  gift,  that  would  have  explained  the  transaction,  and  had 
it  been  entered  into  with  her  eyes  open,  the  court  would  not  have 
set  it  aside,  though  no  party  had  been  engaged  on  her  behalf.  If  also 
it  was  necessary  to  employ  a  London  solicitor,  it  would  not  have 
been  improper  to  send  him  down  to  explain  it,  and  had  he  witnessed 
the  transaction  he  would  undoubtedly  have  explained,  and  taken  care 
that  the  lady  knew  the  nature  of  the  transaction  before  she  signed  it, 
I,  however,  think  that  the  proof  that  she  did  understand  the  effect  of 
the  bond,  lies  upon  the  defendants,  and  it  is  their  duty  to  establish 
the  propriety  of  the  transaction ;  it  is  not  necessary  for  the  plaintiffs 
to  establish  the  contrary,  and  in  this  case  the  evidence  shows  that  she 
did  not  know  that  the  bond  would  make  her  will  irrevocable. 

I  place  no  reliance  upon  the  evidence  of  the  servants :  it  is  open  to 
grave  observations. 

I  do  not  think  that  any  question  arises  upon  the  preservation  of  the 
bond  after  it  was  executed,  or  of  no  communication  being  made  re- 
specting the  bonds,  either  on  the  one  side  or  the  other,  except  that  it 
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was  not  communicated  by  the  testatrix  to  Mr.  Cooke :  but  when  in 
1847  all  intercourse  ceased,  and  she  deprived  J.  L.  Lamotte  of  all  be- 
nefit under  her  will,  and  gave  certain  sums  to  her  other  nephews,  that 
is  quite  inconsistent  with  the  notion  that  she  understood  the  nature 
of  the  instrument. 

It  has  been  argued  that  I  ought  to  look  at  this  transaction  as  if  it 
had  been  impeached  by  the  lady  immediately  after  it  took  place ;  bat 
that  is  not  my  opinion,  and  if  I  could  there  would  be  this  disadvan* 
tage,  so  fax  as  the  defendants  are  concerned,  that  it  must  be  on  the 
assumption  that  there  was  a  denial  by  the  lady  herself  that  she .  bad 
any  knowledge  of  the  transaction,  and  that  the  onus  of  proof  would 
lie  upon  the  defendants  to  establish  what  the  transaction  was,  and 
that  she  was  not  ignorant  of  the  nature  of  the  instrument  Had  it 
been  contested  in  her  lifetime,  she  might  have  given  evidence  in 
answer  to  a  cross-bill,  and  it  might  have  set  up  the  case  of  the  defend- 
ants ;  but  it  is  they,  I  do  not  say  improperly,  who  have  made  that 
impossible :  as  Mr.  J.  L.  Lamotte,  when,  in  1847,  he  wrote  to  Mr. 
Cooke  respecting  some  supposed  improper  acts  of  the  servants,  might 
have  mentioned  that  he  had  this  bond.  Mr.  Cooke  would  then  un- 
doubtedly have  mentioned  it  to  this  lady,  and  he  would  have  had  the 
advantage  of  as  full  and  complete  an  answer  as  she  would  have  been 
compelled  to  give  to  any  suit  if  he  had  thought  fit  to  institute  any 
proceeding.  The  defendants,  however,  cannot  take  the  advantage  of 
any  testimony  that  might  have  been  obtained  from  her  admission.  It 
was,  however,  subsequently,  in  September,  1847,  that  she  made  her 
will,  and  a  codicil  in  May,  1848,  and  she  died  on  the  14th  of  Decem- 
ber, 1848 :  then  immediately  Mr.  Cooke  was  informed -of  the  bond. 

Considering  the  whole  of  these  facts,  therefore,  I  am  of  opinion 
that  it  is  not  a  case  in  which  I  ought  to  direct  any  issue,  but  I 
think  it  a  case  in  which  it  was  incumbent  on  the  defendants  to  prove 
the  validity  of  the  transaction,  and  that  its  validity  has  not  been 
proved.  I  am  also  of  opinion,  from  the  evidence,  that  the  transaction 
was  not  properly  explained  to  the  lady  when  she  executed  the  bond  ; 
but  I  do  not  consider  that  cases  of  this  description  require  greater  or 
stronger  evidence  than  ordinary  transactions,  but  there  must  always 
be  sufficient  to  satisfy  the  court.  In  this  case,  however,  it  is  not 
proved,  but  I  think  the  contrary  is  proved,  that  the  bond  was  suffi- 
ciently and  properly  explained.  But  if  credit  is  given  to  J.  L.  La- 
motte's  statement,  that  he  believes  she  understood  it,  admitting  that 
he  did  not  explain  it,  the  mere  possibility  of  her  understanding  it  is 
not  sufficient  to  enable  me  to  decide  that  the  transaction  can  be  sup- 
ported. It  is,  therefore,  with  regret  that,  by  the  rules  of  this  court, 
which  are  of  the  greatest  possible  importance  in  transactions  of  this 
description,  I  consider  myself  bound  to  say  that  this  bond  cannot 
stand,  and  that  I  must  make  a  decree  that  it  shall  be  delivered  up, 
with  costs  to  be  paid  by  J.  L.  Lamotte.  As  to  his  brothers,  the  other 
defendants,  I  shall  not  give  any  costs.  They  do  not  appear  to  have 
been  mixed  up  in  the  transaction  further  than  as  they  took  a  benefit. 
As,  therefore,  the  bond  fails  against  Mr.  J.  L.  Lamotte,  it  cannot  be 
supported  in  favor  of  his  brothers.     The  whole  must  either  stand  or 
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fall  together.  A  cross-bill  has  been  j&led  by  C.  W.  Lamotte  and  G. 
T.  C.  Lamotte,  the  framer  of  which  would  seem  to  raise  a  distinction 
between  their  cases  and  the  case  of  J.  L.  Lamotte ;  but  upon  the 
authority  of  Bridgman  v.  Oreen^  if  the  transaction  is  bad  as  to  John 
L.  Lamotte  it  is  bad  as  to  the  others.  At  the  same  time,  thereforei 
that  I  make  the  decree  in  the  original  bill,  I  must  dismiss  the  cross- 
bill, with  costs. 


Cooper  v.  Knox} 

Janoaiy  12, 1852. 

Practice  —  Order  of  Course  —  Irregularity — Discharge. 

Applications  to  disduige  orders  obtained  as  of  coarse  at  the  Bolls  should  be  made  to  the 

coort  to  which  the  cause  is  attached. 

An  order  had  been  obtained  as  of  course  at  the  Rolls  to  change  a 
solicitor  in  this  cause,  which  was  a  cause  attached  to  the  court  of 
Vice- Chancellor  Turner. 

Moore  now  moved,  before  the  Master  of  the  Rolls,  to  discharge  it 
on  the  ground  of  irregularity. 

Oiffard.  Whatever  the  practice  may  have  been,  it  is  now  settled 
that  applications  to  discharge  orders  of  course  ought  to  be  made  in 
the  court  to  which  the  cause  is  attached ;  the  merits  of  the  cause,  if 
necessary,  can  then  be  gone  into,  but  that  cannot  be  so  in  this  court, 
which  never  considers  more  than  the  question  of  regularity  or  irregu- 
larity ;  this  had  been  found  inconvenient,  and  it  has  been  abandoned. 
26th  Order  of  the  2d  of  November,  1850 ;  20  Law  J.  Rep,  (n.  s.) 
Chanc.  3. 

The  Master  of  the  Rolls.  The  practice  has  been  varied  by  the 
order  mentioned,  and  this  application  must  be  refused,  with  costs. 


Mackenzie  v,  Mackenzie.^ 

December  19,  1851. 

Trustee  Act^  1850 —  Vestit^  Order. 

Stock  was  standing  in  the  names  of  A  and  B  upon  trust  for  C,  for  life,  with  remainders 
1  21  Law  J.  Rep.  (x.  s.)  Chanc.  383.    «  21  Law  J.  Rep.  (n.  s.)  Chanc  885. 
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over.  By  an  order  made  in  a  canse  instituted  by  C  against  A  and  B,  with  respect  to  the 
stock,  it  was  ordered  that  A  and  B  shonld  transfer  the  stock  to  the  credit  of  the  cause. 
A  refused  to  make  the  transfer.  A  petition  was  presented  by  C  under  the  Trustee  Act, 
1850,  and  in  the  cause,  prating  that  the  right  to  transfer  the  stock  might  be  Tested  in  B 
alone: — 

JleU  that  the  eourt  had  not  jurisdiction  to  make  the  order. 

A  SUM  of  stock  was  standing  in  the  names  of  R.  Mayne  and  Don- 
ald Mackenzie,  upon  trust  for  Miss  Mackenzie,  afterwards  Mrs.  Simp- 
son, for  life,  with  remainders  over.  This  suit  was  instituted  by  Miss 
Mackenzie  against  the  trustees  in  respect  of  this  stock.  By  an  order 
made  in  the  cause,  on  the  8th  of  August,  1851,  the  trustees  were  or- 
dered to  transfer  the  stock  to  the  credit  of  the  cause.  Mr.  Mayne 
having  declined  to  comply  with  the  order.  Miss  Mackenzie  presented 
a  petition  in  the  cause  and  under  the  Trustee  Act,  1850,  under  which 
an  order  was  made,  in  accordance  with  the  prayer,  declaring  that  Mr. 
Mackenzie  was  a  trustee  of  the  stock,  and  that  the  right  to  transfer 
the  stock  had  vested  in  Mr.  Mayne,  and  directing  that  Mr.  Mayne 
should  transfer  it  into  court. 

The  sections  of  the  act  having  reference  to  this  order  are  the  23d 
and  24th.i 

The  Bank  of  England  having  declined  to  allow  of  this  transfer,  on 
the  ground  that  the  order  made  was  not  authorized  by  the  act,  a  mo- 
tion was  now  made  for  directing  them  to  comply  with  the  order. 

Tennanty  for  the  motion,  cited,  In  re  Kingy  10  Sim.  605 ;  s.  c.  9 
Law  J.  Rep.  (n.  s.)  Chanc.  257 ;  In  re  Russelts  Trusty  1  Sim.  n.  s. 
404 ;  s.  c.  1  Eng.  Rep.  225 ;  and  referred  to  the  37th  and  43d  sections 
of  the  act. 

Wiffram  and  Cotton^  for  the  bank,  contended  that  the  act  did  not 
apply  to  the  case  in  question,  as  the  words  were  "  according  to  the 
direction  of  the  person  absolutely  entitled  thereto,"  whereas  in  this 
case  the  petitioner  had  only  an  estate  for  life. 

Parker,  V.  C,  said,  that  while  he  thought  that  a  large  construction 
ought  to  be  put  on  the  act,  care  must  be  taken  that  a  loose  construc- 
tion was  not  put  on  it  There  were  two  positions  to  be  established 
in  applications  under  the  act;  the  first,  that  the  case  came  within  it; 
the  second,  that  the  application  shonld  be  made  by  the  proper  parties. 
The  case  brou]ght  before  the  court  was  the  disobedience  of  a  trustee 

By  the  23d  section  it  is  enacted :  —  "  That  where  any  sole  trustee  of  any  stock  shall 
refuse  to  transfer  such  stock,  according  to  the  direction  of  the  person  absolutely  entitled 
thereto,  for  the  space  of  twenty-eight  days  next  after  a  request  in  writing  for  that  pur- 
pose shall  have  been  made  to  him  by  the  person  absolutely  entitled  thereto,  it  shall  be 
lawful  for  the  court  to  make  an  order  vesting  the  sole  right  to  transfer  such  stock,  in 
such  person  or  persons  as  the  said  court  may  appoint." 

By  the  24th  section  it  is  enacted: — *•*'  Phat  where  an^  one  of  the  trustees  of  any 
stock  shall  refuse  to  transfer  such  stock,  according  to  the  directions  of  the  person  abso- 
lutely entitled  thereto,  for  the  space  of  twenty-eight  days,  &c.,  it  shall  be  lawful  for  the 
Court  of  Chanceiy  to  make  an  order  vesting  the  right  to  transfer  such  stock  in  the 
other  trustee  of  the  said  stock." 


COURTS  OF  CHANCERY,  1852.  41 

Mackenzie  v,  Mackenrie. 

to  obey  an  order  where  there  was  an  absolute  interest  in  the  stock. 
The  proper  remedy  was  to  be  found  in  the  1  Will  4,  c.  36,  s.  15,  di- 
vision 15.     He  thought  that  the  order  could  not  be  proceeded  with* 

TennatU  asked  that  the  order  of  the  8tb  of  August  might  be  dis- 
charged. 

Parker,  V.  C,  said  that  this  could  only  be  done  by  consent  of  all 
parties,  or  on  notice. 


Mackenzie  v.  Mackenzie.^ 

March  13, 1852. 

Attachment — Affidavit —  Title  of  Order. 

By  an  order  entitled  in  a  canse  and  in  the  matter  of  the  Trustee  Act,  A  was  ordered  to  trans- 
fer a  sum  of  monej  into  court  The  affidavit  of  serrice  of  this  order  on  A,  was  entitled 
in  the  cause  only.  A  was  committed  for  contempt  for  refusing  to  obey  the  order.  The 
writ  of  attachment  was  discharged  for  irrc^larity,  on  the  ground  of  the  difference  between 
the  title  of  the  order  and  the  title  of  the  affidavit. 

Miss  E.  F.  Mackenzie,  an  infant,  by  her  next  friend,  filed  a  bill 
against  Donald  Mackenzie  and  E.  Mayne,  in  respect  of  a  sum  of  stock 
standing  in  thdr  names,  and  afterwards,  having  married  Mr.  Simp- 
son, filed  a  bill  on  revivor  against  him. 

By  an  order  made,  on  the  8th  of  August,  1851,  in  this  cause  and 
under  the  Trustee  Act,  1850,  it  was  ordered  (among  other  things)  that 
the  right  to  transfer  the  stock  should  be  vested  solely  in  Mr.  Mayne, 
and  that  Mr.  Mayne  should  transfer  such  stock  into  the  name  of  the 
accountant-general  to  the  credit  of  the  cause.  The  Bank  of  England 
having  declined  to  allow  the  transfer  to  be  made,  on  the  ground  that 
the  case  did  not  come  within  the  Trustee  Act,  the  matter  was  again 
brought  before  the  court,  and  the  court  declined  to  interfere.  See 
last  case. 

On  the  22d  of  January,  1852,  an  order  was  made,  on  the  motion  of 
Mr.  Mayne,  whereby  it  was  (among  other  things)  ordered,  that  the 
order  of  the  8th  of  August,  1851,  should  be  discharged,  and  that  Mr. 
Mackenzie  should  concur  with  Mr.  Mayne  in  making  a  transfer  of 
the  stock  into  court. 

The  title  of  this  order  was  as  follows :  —  "  Between  E.  F.  Macken- 
zie, plaintiff,  and  D.  Mackenzie,  B.  Mayne,  and  P.  S.  Keir,  defendants, 
and  between  E.  F.  Simpson,  an  infant,  by  her  next  fiiend,  plaintiff, 
and  C.  R.  Simpson,  defendant,  and  in  the  matter  of  the  Trustee  Act, 
1850." 

Mr.  Mayne  having  refused  to  comply  with  the  order,  was  commit- 
ted for  contempt. 

The  title  of  the  affidavit  of  the  service  of  the  order  on  Mr.  Mayne, 

1  21  Law  J.  Bep.  (n.  s.)  Chanc.  386. 
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upon  which  the  writ  of  attachment  was  issued,  was  as  follows: 

"  Between  E.  F,  Mackenzie,  plaintiff,  and  D.  Mackenzie,  E.  Mayne, 
and  P.  S.  Keir,  defendants,  and  between  E.  F.  Simpson,  late  an  in* 
fant,  by  her  next  friend,  plaintiff,  and  C.  B.  Simpson,  defendant" 

The  differences  between  the  two  titles  were,  that  in  the  former  there 
were  the  words  "  an  infant,"  and  in  the  latter,  "  late  an  infant,"  and 
that  in  the  latter  there  was  no  mention  of  the  Trustee  Act. 

This  was  a  motion  that  the  writ  of  attachment  of  Mr.  Mackenzie 
might  be  discharged  for  irregularity. 

The  deponent  to  the  affidavit  stated  that  he  <<  did  personally  serve 
the  said  D.  Mackenzie  with  an  order  made  in  this  cause." 

Toller^  for  the  motion,  contended  that  the  affidavit  of  the  service 
was  irregular ;  first,  on  the  ground  that  in  the  title  there  ought  to 
have  been  the  words  "  E.  F.  the  wife  of  C.  R.  Simpson,"  instead  of 
"  E.  F.  Simpson ; "  and,  secondly,  that  the  title  ought  to  have  con- 
tained a  reference  to  the  Trustee  Act. 

Tenant^  for  Mr.'  Mayne,  contended  that  the  affidavit  was  regular. 

Parker,  V.  G,  after  conferring  with  Mr.  Berry,  the  Clerk  of  Re- 
cords and  Writs,  said  that  Mr.  Berry's  opinion  was,  first,  that  if  the 
title  of  the  affidavit  had  followed  the  title  of  the  order,  the  affidavit 
would  have  been  regular,  although  the  title  of  the  order  might  not 
have  been  correct ;  and,  secondly,  that  as  the  title  of  the  affidavit  did 
not  follow  the  title  of  the  order,  (the  Trustee  Act  being  mentioned  in 
the  one  and  not  in  the  other,)  the  affidavit  was  irregular.  He  said 
that  he  thought  that  the  opinion  of  the  officer  of  the  court  was  de- 
serving of  great  consideration  in  such  matters,  and  that  he  should 
follow  it  There  was  the  possibility  that  there  might  have  been  the 
service  of  some  other  order.     The  writ  must  be  discharged. 

Toller  asked  that  it  might  be  discharged,  with  costs,  and  contended 
that  in  such  a  matter  the  court  had  not  discretion  as  to  costs. 

Parker,  V.  C,  said  that  he  considered  that  he  had  a  discretion  in 
the  matter,  and  that  he  should  not  give  Mr.  Mackenzie  his  costs. 

Writ  discharged^  without  costs. 


Sims   v.   Helling.^ 

April  26,  1852. 

Practice  —  Appeal  from  an  Order  on  a  Claim. 

On  the  hearing  of  an  appeal  from  the  whole  order,  made  at  the  hearing  of  a  suit  by 
claim,  the  same  rule  is  followed  as  to  opening  as  on  an  appeal  from  the  whole  de- 
cree made  in  a  suit  by  bUl. 

This  case  came  on,  by  way  of  appeal,  from  a  decision  of  the  Master 


1 21  Law  J.  Bep.  (N.  s.)  Chanc.  387. 
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of  the  Rolls,  by  which  he  made  a  decree  in  favor  of  the  plaintifTi^ 
the  defendant  appealing  from  the  whole  decree. 

On  the  case  being  called  on, 

Roiindell  Palmer  and  Sandys  requested  an  expression  of  opinion 
from  the  bench  as  to  the  rule  of  practice  to  be  adopted  on  appeals 
from  decrees  made  upon  claims,  as  to  the  proper  party  to  open  the 
case.  The  plaintiff  here  appeared  to  support  the  order  of  the  Master 
of  the  Rolls  made  in  his  favor,  the  defendant  having  appealed  against 
the  whole  decree. 

[Knight  Bruce,  L.  J.  We  have  had  this  point  not  nnfrequently 
mentioned,  but  on  each  occasion  we  have  as  yet  abstained  from  lay- 
ing down  any  general  rule,  and  have  not  desired  what  we  did  to  be 
taken  as  a  precedent] 

Bethell  and  Tripp  for  the  appellant  It  would  be  very  convenient 
if  a  general  rule  of  practice  were  settled.  The  general  scope  of  the 
wording  of  the  29th  of  the  Orders  of  April,  1850,  would  seem  to  im- 
ply that  the  rule  respecting  appeal  motions  was  to  be  followed,  for 
it  is  said,  "  any  order  made  in  pursuance  of  these  orders,  may  be  dis- 
charged, altered,  varied,  or  set  aside  on  motion,"  and  the  30th  Order 
says  that  any  order  may  be  discharged  or  varied  "  on  motion,"  so  that 
your  lordships  would  appear  to  be  called  upon  to  frame  your  proceed- 
ings in  the  same  way  as  if  the  defendant,  the  appellant,  were  now 
moving  to  discharge  the  order  made  by  his  honor  the  Master  of  the 
Rolls.     If  that  be  so,  then,  as  appellant,  he  would  begin. 

Bedwell,  (the  Registrar,)  in  answer  to  a  question  from  the  court, 
said  his  impression  was,  that  the  orders  contemplated  that  the  pro- 
ceedings on  such  an  appeal  should  be  conducted  on  the  same  rule  as 
on  an  appeal  from  a  decree  made  in  a  suit  by  bill. 

Roundell  Palmer,  That  view  is  borne  out  by  the  language,  for 
although  the  word  "  order  "  is  used  throughout  when  speaking  of  the 
decision  come  to  on  a  claim,  yet  the  14th  Order  says  that  every  or- 
der "  so  to  be  made  is  to  have  the  effect  of,  and  may  be  enforced  as  a 
decree  or  decretal  order  made  in  a  suit  commenced  by  bill."  It  cer- 
tainly appears,  independently  of  the  wording  of  the  orders  of  April, 
1850,  more  rational  that  the  same  practice  should  be  followed  in 
a  suit  by  claim,  as  in  a  suit  by  bill,  so  far  as  an  appeal  is  con- 
cerned. 

Lord  Cranworth,  L.  J.  In  my  opinion  the  better  rule  to  follow 
will  be  to  adopt  the  analogy  to  a  decree  pronounced  in  a  suit  by 
bill,  and  to  treat  this  appeal  and  all  subsequent  appeals  in  that 
manner.  The  appeal  here  being  against  the  whole  decree,  the 
plaintiff  will  begin.  I  do  not  think  that  by  the  use  of  the  word 
"  motion,"  in  the  orders,  there  was  any  intention  to  give  any  collate- 
ral advantage  as  to  the  opening  and  the  reply  in  the  case  of  an  ap- 

1  Reported,  21  Law  J.  Rep.  (w.  s.)  Cbanc.  76 ;  9  Eng.  Rep.  45.  The  appeal  was 
heard  a  few  days  after  the  point  was  decided,  when  their  lordships  affirmed  the  decree 
of  U^  Master  of  the  R0II& 
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peaL    The  order  of  the  court,  in  the  case  of  a  claim,  is  as  much  a 
decree  as  a  decree  or  decretal  order  in  a  suit  by  bill. 

Kniqht  Bruce,  L.  J.,  concurred. 


» 


TouLMiN  V.  Reid.^ 

Noyember  12,  13 ;   December  2,  1851. 

Interpleader  —  Defendcmts  —  Relief  against  Plaintiffs. 

Q.  P^  the  elder,  was  the  owner  of  one  third  of  a  ship,  Messrs.  S.  M.  &  Co^  of  Calcatta^ 
were  the  owners  of  another  third,  and  were  mortf^agees  of  die  other  third,  of  xrhkh 
G.  F^  the  yonnger,  was  the  owner.  R.  I.  &  Co.,  of  London,  were  the  agents  of  S.  M. 
&  Co.,  and  they  appointed  Messrs.  T.  the  ship's  brokers,  who  as  snch  received  the 
finight,  which  amounted  to  2,721/.  2s,  7^.,  and  paid  one  tiiird,  9072.  Os.  ICkf.,  to  6.  F. 
the  elder.  B.  L  &  Co.,  accepted  several  bills  of  exchange  drawn  against  this  freight, 
and  before  they  became  due,  stopped  payment  S.  M.  &  Co.  also  stopped  payment, 
and  finally  became  insolvent.  Claims  were  then  made  upon  Messrs.  T.  for  me*  whole 
freight  bv  B.  I.  &  Co.,  and  also  by  the  holders  of  the  bills  drawn  by  them,  as  well 
as  on  behalf  of  S.  M.  &  Co.  and  Gr.  F.  the  younger,  and  upon  a  bill  filed  by  Messrs. 
T.,  that  the  defendants  might  interplead  in  respect  of  the  1,8141.  Is.  9cLi  — 

Hdd,  that  no  decree  could  be  made  in  the  suit  to  compel  the  plaintiffs  to  brine  the  en* 
tire  freight  into  court ;  that  as  no  defendant  asked  to  have  the  bill  dismissed,  tne  court 
must  make  a  decree  of  interpleader ;  and  that  such  decree  would  only  protect  them  to 
the  extent  of  1,814/.  Is.  9dL 

This  bill  was  filed,  by  Henry  Heyman  Toulmin  and  Calvert  Toul- 
min,  who  in  and  previous  to  the  month  of  July,  1847,  carried  on  the 
business  of  ship-brokers  at  31,  Great  St.  Helen's,  under  the  firm  of 
*'  Henry  and  Calvert  Toulmin,"  against  Sir  John  Rae  Reid,  Bart, 
John  Irvine,  George  Beid,  James  Milligan,  Robert  and  J.  Henderson, 
and  against  George  Palmer  the  younger  and  John  Cochrane,  when 
they  should  come  within  the  jurisdiction ;  and  it  prayed  that  the  de- 
fendants might  interplead  together ;  and  that  it  might  be  ascertained 
and  declared  to  which  of  the  defendants  the  sum  of  1,814Z.  Is.  9d, 
and  every  part  thereof,  of  right  belonged,  or  was  payable,  or  ought  to 
be  paid,  the  plaintiffs  being  ready  and  willing  and  offering  to  pay  the 
sum  to  such  of  the  defendants  as  should  appear  to  be  entitled  thereto ; 
and  that  the  plaintiffs  in  the  mean  time  might  pay  the  money  into 
court ;  and  that  Messrs.  R.  &  J.  Henderson  might  be  restrained  from 
issuing  execution  on  an  attachment  issued  from  the  Lord  Mayor's 
Court,  or  taking  any  other  proceedings  in  respect  thereof  against  the 
plaintiffs ;  and  that  Messrs.  Cochrane  &  Palmer  might  be  restrained 
£rom  prosecuting  the  actions  commenced  by  them,  and  that  Messrs. 
Cochrane  &  Palmer,  Sir  J.  R.  Reid,  and  Messrs.  Irvine,  G.  Reid,  and 
Milligan,  might  be  restrained  from  taking  any  proceedings  at  law 
against  the  plaintiffs. 

1  21  Law  J.  Bep.  (k.  s.)  Cfaanc.  891. 
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Previously  to  July,  1847,  George  May  and  Charles  Hampden  Pick- 
ford  carried  on  business  at  Calcutta  in  partnership,  as  merchants  and 
agents,  under  the  style  of  Saunders,  May,  Fordyce  &  Co.  And  Sir 
J.  R.  Reid,  J.  Irvine,  G.  Reid,  and  J.  MilUgan,  carried  on  business  in 
London,  in  partnership,  as  merchants  and  agents,  under  the  style  of 
Reid,  Irvine  &c  Co. 

Previous  to  this  time  both  these  firms  were  in  mutual  intercourse 
and  correspondence,  and  had  divers  dealings  and  transactions  with 
each  other. 

In  July,  1847,  G.  Palmer  the  elder,  of  Newcastle-upon-Tyne^  G. 
Palmer  the  younger,  now  residing  at  Calcutta,  out  of  the  jurisdiction, 
master  mariner,  and  the  defendants,  G.  May  and  C.  H.  Pickford,  as 
the  partners  constituting  the  firm  of  Sauuders,  May,  Fordyce  &  Co., 
were  possessed,  as  part-owners,  of  the  ship  called  the  Pnnjaub,  of 
which  G.  Palmer  the  younger  was  master,  and  G.  May  and  C.  H. 
Pickford,  as  partners  constituting  the  firm  of  Saunders,  May,  For- 
dyce &  Co.,  were  possessed  of  one  third  of  the  ship,  and  G.  Palmer 
the  elder  and  G.  Palmer  the  younger  were  respectively  entitled  each 
to  one  third  of  the  said  ship ;  and  G.  May  and  C.  H.  Pickford  alleged 
that  G.  Palmer  the  younger  had  mortgaged  to  them,  or  to  the  firm, 
his  one  third  of  the  ship  to  secure  the  repayment  of  a  considerable 
sum  of  money ;  and  that  such  mortgage  was  subsisting  in  1847  and 
1848. 

In  February,  1847,  the  Punjaub  was  at  Calcutta,  bound  on  a  voy- 
age to  London  with  a  cargo  of  merchandise,  and  was  with  the  cargo 
consigned  by  Messrs.  Saunders,  May,  Fordyce  &  Co.  to  Messrs.  Reid, 
Irvine  &  Co. 

In  July,  1847,  the  plaintiffs  were  appointed  by  G.  Palmer  the  elder 
and  the  defendant,  G.  Palmer  the  younger,  and  Messrs.  Reid,  Irvine, 
ic  Co.,  as  the  correspondents  and  agents  of  Messrs.  Saunders,  May, 
Fordyce  &  Co.,  to  be  the  brokers  for  the  ship  Punjaub,  to  transact 
the  necessary  business  connected  with  the  homeward  voyage  of  the 
ship,  and,  upon  her  arrival  in  the  port  of  London,  to  make  all  neces- 
sary payments  and  disbursements  in  respect  of  the  ship,  and  to  collect 
and  receive  the  freight  payable  for  the  cargo  to  the  owners  of  the 
ship. 

On  the  21st  of  July,  1847,  the  plaintiffs  received  a  letter  from 
Messrs.  G  Palmer  the  elder  and  G,  Palmer  the  younger,  as  follows : 

"  Messrs*  H.  &  C.  Toulmin. 

"  Dear  Sirs,  —  We  request  you  to  pay  over  to  Reid,  Irvine  &  Co. 
the  freight  per  Punjaub  when  received.     We  are,  &c,, 

"  G.  Palmer  and  G.  Palmer,  Jun." 

In  July,  1847,  the  ship  Punjaub  arrived  in  the  port  of  London,  and 
was  reported  at  the  custom-house  on  the  26th  of  July,  1847. 

It  was  alleged  by  Sir  J.  R.  Reid,  J.  Irvine,  G.  Reid,  and  J.  Milligan, 
that  the  said  G.  May  and  C.  H.  Pickford,  or  the  house  of  Saunders, 
May,  Fordyce  &  Co.,  had  drawn  at  Calcutta  upon  the  fiirm  of  Reid, 
Irvine  &  Co.  five  bills  of  exchange,  dated  in  the  month  of  February, 
1847,  and  two  bills  dated  in  AprU,  1847,  amounting  to  4,338/.  7s.  8rf., 
payable  respectively  ten  months  and  six  months  after  date,  against 
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the  share  of  the  freight  which  would  be  payable  to  Messrs.  Saunden^ 
May,  Fordyce  &  Co.,  in  respect  of  their  own  one  third  share  thereof 
and  in  respect  of  the  said  one  third  share  of  the  freight  so  mortgaged 
to  them  as  aforesaid  by  the  defendant,  6.  Palmer  the  yonnger ;  and 
that  such  bills  of  exchange  had  been  accepted  by  the  defendants,  Sir 
J.  K  Reid,  J.  Irvine,  6.  Reid,  and  J.  Milligan,  and  were  charged  upon 
the  two  shares  of  the  freight  of  the  said  Saunders,  May,  Fordyce  & 
Co.  and  the  said  defendant,  G,  Palmer  the  younger. 

After  the  arrival  of  the  ship  Punjaub  in  the  port  of  London,  and 
before  the  bills  of  exchange  became  due,  the  defendants,  Sir  J.  R. 
Reid,  J.  Irvine,  G.  Reid,  and  J.  Milligan,  required  the  plaintifis  to  give 
them,  or  the  firm  of  Reid,  Irvine  &  Co.,  an  undedaking  in  writing 
to  pay  to  the  firm  the  freight  when  it  should  be  received,  which  tiie 
plaintifis  did,  as  follows : 

^  Messrs.  Reid,  Irvine  &  Co. 

'^Sl,  Great  St  Helen's,  S6th  Jolj,  1847. 

"  Grentlemen,  —  We  hereby  engage  to  pay  over  to  you  the  freight 
per  Punjaub  when  received,  and  we  engage  not  to  release  the  cargo 
without  fiirst  receiving  the  freight  We  are,  gentlemen,  yours  obe- 
diently, .  «  H.  &  C.  Toulmin.'* 

In  the  month  of  September,  1847,  Messrs.  Reid,  Irvine  &  Co. 
stopped  payment  and  dishonored  all  the  bills  of  exchange,  but  con- 
tinued to  carry  on  the  business  under  a  deed  of  inspection,  dated  the 
1st  of  January,  1848. 

On  the  4th  of  November,  1847,  Messrs.  Saunders,  May,  Fordyce 
&  Co.  stopped  payment;  but  George  May  and  C.  H.  Pickford  con- 
tinued to  carry  on  the  business  under  a  deed  of  inspection,  dated  the 
29th  of  December,  1847. 

In  consequence  of  the  failure  of  Reid,  Irvine  &  Co.,  George  Palmer 
the  elder  wrote  to  the  plaintifis  as  follows : 

"  Newcastle-on-Tjne,  September  28,  1847. 

"Messrs.  H.  &  C.  Toulmin.  —  Dear  Sirs, — From  circumstances 
which  have  arisen,  my  son  and  myself  deem  it  prudent  that  the  freight 
of  the  Punjaub  should  either  be  paid  to  us  or  our  agent ;  and  we 
should,  of  course,  prefer  you  to  any  other  party  receiving  it  on  our 
account.  Any  order  given  hitherto  on  or  behalf  of  any  other  person 
we  revoke,  as  we  have  been  advised  we  ought.  I  shall  feel  obliged 
by  a  communication  from  you  in  course,  that  no  misunderstanding 
may  arise  between  us.     I  remain,  &c.,  "  Geo.  Palmer." 

The  plaintifi*s  collected  the  freight,  and  after  deducting  their  pay- 
ments and  commission,  there  remained  in  their  hands  a  balance 
amounting  to  2,721/.  25.  7d,,  out  of  which  they  paid  907/.  Os.  lOd.  to 
Greorge  Palmer  the  elder,  as  owner  of  one  third  of  the  ship,  which 
left  a  balance  in  their  hands  of  1,814/.  Is,  9d,  which,  in  consequence 
of  the  conflicting  claims,  they  could  not  pay  with  safety  to  them- 
selves. 

On  the  1st  of  January,  1848,  William  Henry  Harton  and  Hugh 
Hamilton  Lindsay,  of  15,  South  Street,  Finsbury,  caused  the  follow- 
ing notice  to  be  served  upon  the  plaintifis: — ^<  Gentlemen, —  We 
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hereby,  as  the  legally  constitated  attorneys  of  Messrs.  Saunders,  May, 
Fordyce  &  Co.,  of  Calcutta,  merchants,  the  agents  for  as  well  as  part- 
owners  of  the  ships  or  vessels  Punjaub  and  Nankin,  give  you  notice 
to  retain  in  your  hands  for  their  use  all  sums  of  money  which  you 
may  have  collected  or  received,  or  which  you  may  hereafter  collect  or 
receive,  on  account  of  freight  earned  by  those  ships  or  vessels,  or 
either  of  them,  on  their  last  voyages  from  Calcutta  to  London ;  the 
said  Messrs.  Saunders,  May,  Fordyce  &  Co.,  as  such  agents  as  well 
as  part-owners  of  the  said  ships  or  vessels  as  aforesaid,  claiming  a 
lien  upon  the  money  in  your  hands,  or  which  may  come  to  vour 
hands,  for  the  amount  of  such  freight  of  the  said  ships  or  vessels  or 
either  of  them.  Dated  the  1st  of  January,  1848.  Yours,  &c,  W.  H. 
Harton,  for  self  and  H.  H.  Lindsay." 

Sir  J.  B.  Reid,  John  Irvine,  George  Reid,  and  James  Milligan  also 
sent  the  following  letter  to  the  plaintiffs : 

"London,  Febraaiy  23,  1848. 

"  Messrs.  H.  &  C.  Toulmin.  —  Grentlemen, —  Having  accepted  the 
under-mentioned  drafts  of  Messrs.  Saunders,  May,  Fordyce  &  Co.,  of 
Calcutta,  against  the  freight  of  the  ship  Punjaub,  and  having  received 
from  you  an  engagement  to  accomit  to  us  for  the  said  freight,  we 
hereby  give  you  notice  not  to  part  with  the  amount  except  on  pay- 
ment of  the  said  acceptances,  and  that  we  shall  require  it  to  be  so 
applied.     We  are,  gentlemen,  your  most  obedient  servants, 

^^  ReiD|  Irvine  &  Co. 

''No.  6,Qa2  £452    9    2 doe  9  December,  1847. 

6.933  166  15    6  "    9  December,  1847. 

6.934  519    3    0  "  11  December,  1847. 

6.935  1,000    0    0 "28  September,  1847. 

6.936  700    0    0  "  28  September,  1847. 

8,098 750    0    0 **  11  February,    1848. 

8,099  750    0    0 "  11  Februiuy,    1848. 

£4,338     7     8." 

Messrs.  Robert  &  John  Henderson,  of  Mincing  Lane,  alleged  that 
in  June,  1848,  they  were  holders  of  two  of  the  bifls  of  exchange  men- 
tioned in  the  letter  of  the  23d  of  February,  1848,  as  being  numbered 
6,932  for  452/.  9^.  2rf.,  and  6,934  for  519/.  3s.,  amounting  together  to 
971/.  12s.  2d.',  and  they  commenced  an  action  of  debt  against  Sir  J. 
R.  Reid,  John  Irvine,  George  Reid,  and  James  MiUigan,  in  the  Lord 
Mayor's  Court  in  the  city  of  London,  upon  which  an  attachment  was 
issued  against  the  1,814/.  Is.  9d.  in  the  hands  of  the  plaintiffs  for  the 
recovery  of*  the  971/.  125.  2d. ;  and  on  the  2d  of  June,  1848,  notice  of 
the  attachment  was  served  on  the  plaintiffs. 

*' Jane  2,  1848. 

"Messrs.  H.  &  C.  Toulmin.  —  Take  notice,  that,  by  virtue  of  an 
action  entered  in  the  Lord  Mayor's  Court,  London,  against  Sir  John 
Rae  Reid,  Bart,  John  Irvine,  George  Reid,  and  James  Milligan,  trad-* 
ing  under  the  firm  of  Reid,  Irvine  &  Co.,  defendants,  at  the  suit  of 
Robert  Henderson  and  John  Henderson,  plaintiffs,  on  a  plea  of  debt 
upon  demand  of  2,000/.,  I  do  attach  all  such  moneys,  goods,  and  ef- 
fects as  you  now  have  or  which  hereafter  shall  come  into  your  hands 
or  custody  of  the  said  defendants',  to  answer  the  said  plaintiffs  on 
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the  plea  aforesaid,  and  that  you  are  not  to  part  with  such  moneys, 
goods,  or  effects,  without  license  of  the  said  court." 

The  plaintiffs  entered  an  appearance  to  the  attachment,  but  though 
the  action  was  stiJl  pending,  no  further  proceedings  had  been  taken. 

Applications  for  payment  of  the  freight  were  afterwards  made  on 
behalf  of  Messrs.  Harton  &  Lindsay,  as  the  agents  of  Messrs.  May 
&  Pickford,  the  surviving  partners  of  the  firm  of  Saunders,  May,  For- 
dyce  &  Co.,  and  also  on  behalf  of  George  Palmer  the  younger. 

On  the  13th  of  May,  1848,  George  May,  and  on  the  9th  of  July, 
1849,  C.  H.  Pickford,  respectively  became  insolvent,  and  took  the  be- 
nefit of  11  Vict.  c.  21,  intituled  "  An  Act  to  consolidate  and  amend 
the  laws  relating  to  Insolvent  Debtors  in  India ;"  and  their  joint  and 
separate  estate  and  effects  became  vested  in  John  Cochrane,  who  re- 
sides at  Calcutta,  as  the  ofl[icial  assignee ;  and  on  the  20th  of  October, 
1849,  application  was  made  on  behalf  of  J.  Cochrane  for  payment  of 
one  third  of  the  freight  claimed  by  them,  and  a  similar  application 
was  also  made  on  behalf  of  G.  Palmer,  Jun. ;  and  these  were  followed 
by  actions  at  the  suit  of  J.  Cochrane  and  G.  Palmer  the  younger 
against  the  plaintiffs,  to  recover  the  1,814/.  Is.  9d,  upon  which  this 
bill  was  filed,  charging  that  they  ought  to  set  forth  what  rights  and 
interests  they  respectively  claimed  in  the  1,814/.  Is.  9rf.,  and  every  part 
thereof;  and  on  the  11th  of  January,  1850,  upon  a  motion  by  the 
plaintiffs,  an  order  was  made,  under  which  the  1,814/.  Is.  9(L  was 
paid  into  court  and  invested. 

Roupell  and  Piggottj  for  the  plaintiffs,  contended  that  the  facts 
stated  in  the  bill  entitled  the  plaintiffs  to  the  decree  asked  for.  Craw- 
shay  V.  Thornton^  2  Myl.  &  Cr.  1 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc. 
179 ;  Jew  v.  Wood,  Cr.  &  Ph.  185, 190 ;  s.  c.  3  Beav.  579 ;  10  Law 
J.  Rep,  (n.  s.)  Chanc.  261. 

The  Master  of  the  Rolls.  Does  any  party  ask  that  the  biU 
may  be  dismissed  ?  i 

Roupell     No. 

R.  Palmer  and  W.  S.  Ferrars,  for  Messrs.  Reid,  Irvine  &  Co.,  con- 
tended that  the  plaintiffs  had  parted  with  one  third  of  the  freight,  and 
as  the  plaintiffs  had  filed  this  bill,  the  decree  ought  to  do  justice,  and 
they  could  not  escape  bringing  in  the  entire  freight.  Messrs.  Reid, 
Irvine  &  Co.  accepted  the  bills,  believing  that  Messrs.  Saunders,  May, 
Fordyce  &  Co.  were  the  sole  owners  of  the  ship  and  freight,  and  the 
plaintiffs  gave  Messrs.  Reid,  Irvine  &  Co.  their  personal  undertaking 
to  pay  the  freight  to  them.  It  was,  therefore,  improper  to  make  a 
decree  except  upon  terms  which  would  enable  the  court  to  deal  fully 
with  the  entire  freight.  Messrs.  Reid,  Irvine  &  Co.  did  not  desire  to 
receive  the  money,  but  that  it  should  be  applied  to  discharge  the  bills 
of  exchange  which  have  been  drawn.  It  was  laid  down  that,  if  at 
the  hearing  the  question  between  the  defendants  was  ripe  for  de- 
cision, this  court  would  make  a  decree,  and  if  such  was  not  the  case 
it  would  direct  an  action,  an  issue,  or  a  reference  to  the  Master  to 
bring  the  matter  to  a  determination.     Mitford's  Pleadings,  142,  4tb 
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ed. ;  Dvke  of  Bolton  v.  Williams^  2  Ves.  Jun.  138 ;  s.  c.  4  Bro.  C.  C. 
297 ;  AngeU  v.  Hadden,  16  Ves.  202.  The  answers  of  the  co-defend- 
ants might  be  read  against  each  other.  Bowyer  v.  Pritchardj  11  Price, 
103  ;  and  Reid,  Irvine  &  Co.  would  claim  the  benefit  of  any  question 
which  arose  upon  the  answers  of  the  opposite  parties.  It  was,  how- 
ever, clear  that  the  plaintiffs  had  no  right  to  file  this  bill,  and  if  any 
decree  was  made  it  must  be  on  equitable  terms.  Crawshay  v.  Thortir 
iOHy  7  Sim.  391 ;  MUchell  v.  Hayne^  2  Sim.  &  S.  63.  The  case  made 
on  the  bill  was  against  the  plaintiffs.  The  bill  of  exchange  was  ac- 
cepted against  all  the  freight,  and  Reid,  Irvine  &  Co.  had  a  claim 
against  it  all,  and  not  against  two  thirds  only.  Being  consignees  they 
had  taken  an  undertaking  from  the  plaintiffs  which  was  authorized 
by  both  the  Messrs.  Palmer.  T7ie  East  and  West  India  Dock  Com" 
pany  v.  Littledale^  7  Hare,  57;  Hbrton  v.  Tlie  Earl  of  Devon,  19  Law 
J.  Rep.  (n.  s.)  Kxch.  52.  In  re  Gledstanes,  6  Mont  D.  &  D.  109 ; 
Burn  v.  Carvalho,  4  Myl.  &  Cr.  690 ;  s.  c.  9  liaw  J.  Rep.  (n.  s.)  Chanc. 
65.  It  might,  therefore,  be  considered  settled,  that  the  undertaking 
given  was  not  revocable,  even  if  it  was  wished,  since  notice  of  the 
appropriation  was  given.  The  plaintiffs  also  might  be  sued  at  law, 
and  could  not  be  discharged  firom  the  liability  they  had  incurred.  The 
case  of  Mitchell  v.  Hayne  arose  upon  motion,  and  there  it  appeared 
that  the  amount  proposed  to  be  paid  was  less  than  the  entire  sum  de- 
manded. By  what  right  did  the  plaintiffs  part  with  the  third  of  the 
fund  when  they  accepted  the  duty  of  collecting,  and  knew  that  the 
parties  trusting  them  expected  to  receive  the  whole  ?  It  was,  there- 
fore, clear  from  the  bill  and  the  answers  that  the  defendants'  claim 
extended  beyond  this  amount.  The  position  of  Reed,  Irvine  &  Co. 
was  not  altered  by  the  bankruptcy.  Ex  parte  Waring,  19  Ves.  345, 
349;  Laycock  v.  Johnson,  6  Hare,  199;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
Chanc.  350.  They  only  claimed  the  fund  on  account  of  the  holders 
of  the  bills,  and  they  had  always  insisted  on  its  being  so  applied. 
Messrs.  Reid  &  Co.  therefore  ask  for  a  reference  to  the  Master,  to  in- 
quire into  the  circumstances  and  to  take  an  account  of  the  freight, 
and  by  whom  received,  and  how  discharges  had  been  obtained  for  it, 
who  was  entitled  to  it,  and  in  what  shares  and  proportions. 

Walpole  and  Selwyn,  for  Messrs.  Henderson  insisted  that  the  whole 
amount  of  the  freight  was  applicable  to  the  payment  of  the  bills  of 
exchange. 
« 

Lloyd  and  Busk,  for  George  Palmer  the  younger  and  John 
Cochrane,  raised  no  question  upon  the  one  third  of  the  freight  paid  to 
George  Palmer  the  elder.  This  suit  was  properly  an  interpleader 
suit ;  were  it  not  it  would  be  multifarious.  It  was  proper  that  the 
right  of  the  fund  should  be  tried  in  an  action  at  law  by  Reed,  Irvine 
&  Co.  against  the  plaintiffs. 

> 

Busk  tendered  some  evidence  to  prove  that  the  defendants  had  no- 
tice at  whose  expense  the  ship  Punjaub  was  built,  and  also  of  certain 
accounts. 

VOL.  XI.  5 
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R.  Palmer  objected  to  its  being  read.  The  Thames  and  Medway 
Canal  Company  v.  Nash^  5  Sim.  280 ;  7%e  Duke  of  Bolton  v.  Williams, 
4  Bro.  C.  C.  297. 

Boupell.  The  practice  is  novel,  but  on  behalf  of  the  plaintiffs  I  re- 
fuse to  notice  it. 

The  Master  of  the  Rolls.  I  am  not  disposed  to  introduce  any 
thing  at  variance  with  the  practice.  As  the  plaintiffs  do  not  object, 
the  evidence  may  be  entered  against  them,  but  I  cannot  admit  it 
against  the  co-defendants. 

Roupelly  in  reply,  referred  to  Stevenson  v.  Anderson^  2  Ves.  &  B.  407 ;  < 
Hyde  v.  Warren^  19  Ves.  322 ;  Jones  v.  Gilhamy  G.  Cooper,  49,  and  ^.. 
argued  that  this  was  strictly  an  interpleader  suit.  The  money  had  ** 
been  brought  into  court  m  the  presence  of  the  defendants;  they 
could  not  agree  who  was  entitled  to  it,  and  they  were  brought 
here  to  settle  their  differences.  Reid,  Irvine  &  Co.  insisted  that 
the  defendants  had  bound  themselves  to  account  to  them,  but  at  the 
same  time  they  disclaimed  any  personal  interest  The  objection  that 
too  little  was  to  be  paid  into  court  should  have  been  taken  when  ap- 
plication was  made  to  pay  it  in.  It  was  impossible  for  the  plaintiff? 
to  bring  G.  Palmer  the  younger  here  if  an  account  was  asked  against 
him.  This  suit  was  not  analogous  to  one  between  trustee  and  cestui 
que  trust;  the  plaintiffs,  however,  were  not  trustees,  but  mere  deposit- 
aries. The  defendants  could  not  therefore  ask  to  convert  this  into  .  | 
a  bill  for  relief;  and  according  to  the  practice  in  cases  of  interpleader,  { 

the  plaintiffs  were  entitled  to  their  costs.  I 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the  defendants 
may  submit  at  the  hearing  that  the  suit  is  not  proper,  and  that  they 
are  not  precluded  by  not  taking  the  objection  by  demurrer,  or  on  the 
motion  to  pay  the  money  into  court  In  Hyde  v.  Warren,  Lord 
Eldon  said  it  was  not  competent  for  parties  to  demur  to  a  bill  of 
interpleader,  but  it  was  not  right  to  say  that  it  was  not  proper  for 
them  to  interplead.  If  no  objection  could  be  taken  at  the  hearing, 
the  plaintiff  might  make  a  garbled  statement  sufficient  to  entitle  him 
to  a  decree  of  interpleader ;  it  was  not  until  the  hearing  that  evidence 
could  be  brought  forward ;  the  defendant  then  might  have  the  means 
of  proving  his  case,  and  supposing  the  plaintiff  suppressed  a  docu- 
ment, that  could  only  be  brought  forward  by  a  cross-bill ;  but  if  the 
argument  of  the  plaintiffs  was  correct,  the  defendant  would  be  pre- 
cluded from  bringing  hia  case  forward.  The  suit  would  have  been 
proper  had  it  related  to  the  1,814^  Is.  9(L  only ;  but  if  the  plaintiff 
seeks  to  protect  himself  against  the  907/.  Os.  lOd.  he  has  paid  over, 
I  am  inclined  to  think  it  is  not  proper.  Upon  this  I  shall  take  time 
to  consider ;  should  I  make  a  decree  it  will  be  in  the  ordinary  form, 
but  if  I  do  not,  then  I  shall  have  to  consider  whether  I  can  make  any 
decree  against  the  plaintifis,  or  whether  I  can  use  the  pressure  of  the 
court  and  say,  if  you  do  not  consent  to  a  decree  for  the  whole  I  shall 
dismiss  the  bill  with  costs. 
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December  2.  The  Master  of  the  Rolls.  This  suit  was  insti- 
tuted by  Messrs.  Toulmin,  the  brokers  and  agents  of  Reid,  Irvine  & 
Co.|  the  consignees  of  a  ship  called  the  Punjaub.  The  bill  prays  that 
the  defendants  may  interplead  as  to  their  rights  to  a  sum  of  1,814/.  If. 
9(L  received  by  the  plaintiffs  for  freight  By  an  order  made  in  this 
cause  on  the  11th  of  January,  1850,  this  sum  has  been  paid  into  court 
and  invested.  Several  of  the  defendants  contend  that  it  is  not  a 
proper  case  for  interpleader,  but  none  of  them  on  that  or  any  other 
ground  ask  that  the  bill  may  be  dismissed ;  on  the  contrary,  they  all 
appear  to  consider  that  the  dispute  can  best  be  settled  by  the  matter 
being  put  in  such  a  course  of  inquiry  as  will  enable  the  court  to  deter- 
mine the  questions  between  the  parties;  but  they  insist  upon  this 
objection  to  the  bill  to  induce  the  court  to  make,  instead  of  tne  usual 
interpleading  decree,  one  keeping  the  plaintiffs  before  the  court  and 
making  them  liable  to  a  general  account  The  defendants  call  upon 
me  to  make  such  a  decree  as  will  effect  complete  justice  between  the 
parties,  and  not  merely  to  enable  me  hereafter  to  determine  the  right 
to  this  1,814/.  Is.  9(Ly  but  also  to  determine  the  rights  and  settle  the 
disputed  questions  that  may  arise,  or  have  arisen,  between  all  the 
parties. 

The  ship  Punjaub  sailed  in  the  beginning  of  March,  1847,  from  Cal- 
iputta  to  England ;  one  third  belonged  to  George  Palmer  the  elder, 
md  one  third  to  Greorge  Palmer  the  younger,  but  was  mortgaged  by 
him  to  Messrs.  Saunders,  May  &  Co.  at  Calcutta,  to  whom  the  re- 
maining one  third  of  the  ship  belonged.  The  ship  and  cargo  were 
consigned  to  Reid,  Irvine  &  Co.,  the  agents  of  the  Calcutta  house. 
Messrs.  Toulmin  were  duly  appointed  the  ship's  brokers  by  the 
Messrs.  Palmer  and  by  Reid,  Irvine  &  Co.  as  the  agents  of  the  Cal- 
cutta house.  The  plaintiffs  duly  received  the  freight,  amounting,  as 
they  alleged,  after  making  such  deductions  as  they  were  entitled  to 
make,  to  the  sum  of  2,721/,  2s,  7|rf. ;  they  have  paid  one  third,  amount- 
ing to  907/.  Os.  lOA,  to  George  Palmer  the  elder,  and  hold  in  their 
hands  the  remaining  sum  of  1,814/.  1^.  9(L  to  be  paid  to  the  persons 
entitled ;  but  as  conflicting  claims  have  arisen,  and  actions  have  been 
brought  against  them  in  respect  of  it^  they  have  filed  this  bill,  paid  the 
money  into  court,  and  now  ask  for  the  usual  interpleading  decree.  In 
the  first  place,  Reid,  Irvine  &  Co.  claim  to  be  entitled  to  the  entire 
freight,  by  virtue  of  an  express  authority  given  on  the  21  st  of  July, 
1847,  by  the  Messrs.  Palmer  to  the  plaintiffs,  directing  them  to  pay 
the  produce  of  the  freight  to  Reid,  Irvine  &  Co.,  which  authority  was 
followed  by  an  undertaking  in  writing  of  the  26th  of  July,  1847,  en- 
tered into  by  the  plaintiffs,  to  pay  the  freight  to  Reid,  Irvine  &  Co. 
Relying  on  this,  Reid,  Irvine  &  Co.  contend  that  the  payment  of  the 
one  third  of  the  freight  to  G.  Palmer  the  elder  is  wholly  unauthorized 
and  incorrect ;  that  the  plaintiffs  are  liable  to  pay  the  whole  to  them^ 
and  that  the  letters  of  the  21st  and  26th  of  July  constituted,  fit  law,  a 
legal  appropriation  of  the  money  arising  from  the  freight,  or  that  if  it 
had  not  had  this  effect,  that  it  constituted  at  least  a  valid  assignment 
thereof  in  equity.  And  these  defendants  not  asking  me  to  dismiss  the 
bill,  although  contending  that  in  this  state  of  circumstances  this  is  not 
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a  proper  case  for  interpleader,  ask  for  a  decree  compelling  the  plain- 
tins  to  account  generally  for  the  one  third,  as  welt  as  for  the  two 
thirds  of  the  freight;  or  if  the  court  cannot  directly  do  this,  to  arrive 
at  it  by  dismissing  the  bill  with  costs,  unless  the  plaintiffs  will,  as  a 
consideration  for  obtaining  a  decree,  consent  voluntarily  so  to  account. 
Another  class  of  claimants  on  this  fund  are  the  Messrs.  Henderson, 
who  are  bond  fide  holders  for  value,  of  bills  drawn  by  the  Calcutta 
house  against  this  freight,  and  which,  after  having  been  accepted  by 
Reid,  Irvine  &  Co.,  have  not  been  paid,  that  house  having  stopped 
payment  in  the  month  of  September  following  this  transaction,  and    j^ 
having  since  continued  to  carry  on  business  under  a  deed  of  inspec-    ^ 
tion.     The  Messrs.  Henderson  have  obtained  an  attachment  in  the     ^ 
Lord  Mayor's  Court  on  the  fund,  in  an  action  against  Reid,  Irvine    ^ 
&    Co.,  and  urged  similar  arguments  with   them.     And   between    ./ 
Messrs.  Henderson  and  Reid,  Irvine  &  Co.  there  is  not  really  any  con-    ^ 
test,  as  Reid,  Irvine  &  Co.  do  not  dispute,  if  they  succeed,  that  the     ^ 
fund  must  be  distributed  amongst  the  holders  of  the  bills  drawn  spe-    ..^ 
cifically  against  this  freight  and  accepted,  but  not  paid  by  them.  i 

The  defendants,  Messrs.  Henderson,  however,  expressly  contend    *§ 
that  the  plaintiffs  ought  not  merely  to  account  for  the  one  third  of  the  • 
freight  paid  to  CJeorge  Palmer  the  elder,  but  ought  also  to  account  for 
the  gross  amount  of  freight  received  by  them,  and  ought  not  to  be^  ^# 
allowed  the  deductions  which  they  have  made  thereout,  but  that  the       " 
propriety  thereof  ought  to  be  adjudicated  upon  ninder  the  decree  to  be    f^ 
made  in  this  cause.     The  defendant  Cochrane  is  the  official  assignee    *^l 
of  the  Calcutta  house,  Saunders,  May  &  Co.     They  stopped  pay-      -   ' 
ment,  and  after  carrying  on  business  for  some  time  under  a  deed  of    ^ 
trust,  have  ceased  altogether  to  carry  on  business,  and  the  partners 
composing  that  firm  have  become  insolvent.     Mr.  Cochrane  claims 
only  the  two  thirds  of  the  freight;  he  does  not  contend  that  the 
plaintiffs  ought  to  account  for  more  than  the  1,814/.  1^.  9d.  paid  into 
court,  nor  does  he  resist  the  decree  of  interpleader,  but  he  contends, 
that  the  questions  at  issue  between  the  defendants  can  best  be  deter- 
mined by  an  action  at  law,  and  that  complete  justice  could  be  done 
in  an  action  in  which  Cochrane  was  plaintiff,  against  the  Messrs. 
Toulmin  as  defendants  at  law,  provided  that  such  action  were  de- 
fended by  the  firm  of  Reid,  Irvine  &  Co. 

In  my  opinion,  it  is  not  competent  for  the  court,  in  cases  of  this 
description,  to  make  any  hostile  decree  against  the  plaintiffs,  compel- 
ling them  to  account  in  respect  of  the  various  matters  stated  in  the 
bill.  No  point  is  better  established  than  that  a  defendant  cannot 
have  active  relief  against  a  plantiff  unless  he  himself  file  a  bill  for  that 
purpose.  It  is  true  that  there  are  many  cases  in  which  the  mere  fail- 
ure of  the  plaintiff  operates  to  give  relief  to  the  defendant,  as  in  the 
case  of  a  bill  to  redeem  ;  so,  also,  it  is  true  there  are  many  cases,  to 
several  of  which  I  was  referred,  where,  the  plaintiff,  an  accounting 
party,  who  files  a  bill  for  taking  the  account,  and  for  the  administra- 
tion of  the  fund,  is  treated  by  the  court  as  having  thereby  undertaken 
to  account  as  the  court  might  direct ;  yet  these  cases  do  not  weaken 
and  will  not  affect  or  form  any  exception  to  the  rule  I  have  already 
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stated,  nor  will  they,  in  my  opinion,  enable  the  court,  in  an  inter- 
pleading  suit,  to  make  a  decree  against  the  plaintiff,  in  the  same 
manner  in  which  it  might  have  done  if  one  of  the  defendants  had 
instituted  a  suit  for  the  purpose  sought,  and  made  the  plaintiffs  defend- 
ants thereto.  I  cannot,  therefore,  make  the  decree  required  by  Reid^ 
Irvine  &  Co.  and  the  Messrs.  Henderson,  unless  it  is  by  consent,  and, 
adversely,  I  am  compelled  either  to  dismiss  the  bill  with  or  without 
costs,  or  to  make  such  a  decree  as  may  enable  the  questions  arising 
between  the  interpleading  defendants  to  be  most  speedily  and  satis 
factorily  disposed  of. 

With  respect  to  the  dismissal  of  the  bill,  it  is  not  wished  by  any 
one,  but  it  is  desired,  that  the  court  should  use  its  power  of  dismiss- 
ing it,  and  of  leaving  the  plaintiffs  open  to  the  litigation  with  which 

'  they  have  been  threatened,  for  the  purpose  of  compelling  them  to 
consent  to  such  a  decree,  as  will  enable  the  court  not  merely  to  settle 
the  question  in  dispute  as  between  the  co-defendants,  but  to  deter- 
mine those  also  which  exist  between  the  plaintiffs  and  the  defendants. 
In  answer  to  this,  it  was  argued  by  the  plaintiffs  that  it  was  too  late 
to  contend  at  the  hearing  that  this  was  not  an  interpleader  suit,  and 
that  the  objection  must  be  taken  by  demurrer,  or  in  opposition  to  the 
motion  to  pay  the  money  into  court,  or  not  at  all.  I  disposed  of  that 
objection  at  the  time.  The  objection,  however,  is  now  only  taken 
^conditionally,  and  professedly  with  a  view  to  compel  the  plaintiffs  to 
consent  to  the  decree,  which,  unless  by  their  consent,  I  have  stated 
my  inability  to  make.  I  am,  however,  of  opinion,  that  I  cannot 
properly  use  the  power  of  the  court  for  this  purpose,  and  that  not  be- 

V  ing  able  directly  to  impose  such  a  decree  on  the  plaintiffs,  I  am  not 
at  liberty  to  extort  their  consent  to  it  by  threatening  to  do  that  which, 
in  substance,  is  not  desired  by  any  party  in  the  cause. 

In  this  state  of  circumstances,  I  am  of  opinion  that  I  must  make 
the  usual  interpleader  decree.  So  far  as  the  plaintiffs  are  concerned, 
this  will  do  no  more  than  protect  them  from  legal  proceedings  in  re- 
spect of  the  particular  sum  paid  by  them  into  court,  but  they  will 
remain  Uable  to  all  such  proceedings,  if  any,  as  the  defendants  may 
think  fit  to  institute  against  them,  either  at  law  or  in  equity,  in  respect 
of  other  matters;  in  other  words,  the  defendants,  by  interpleading  as 
to  this  1,814^  1^.  9d.y  will  not  be  thereby  held  to  admit  that  the  plain- 
tiffs are  entitled  to  all  or  any  of  the  deductions  they  have  claimed  and 
retained  out  of  the  gross  amount  of  freight  received  by  them,  and 
they  will  not  thereby  escape  the  necessity  of  rendering  an  account  of 
their  receipts  and  payments  in  respect  of  such  freight,  if  called  upon 
so  to  do  by  competent  authority.  All  that  they  obtain  by  this  decree 
is,  that  they  will  have  discharged  themselves  of  this  sum  of  1,814/. 
Is.  9d, ;  and  in  respect  of  that  sum  of'  money  the  court  will  not  per- 
mit any  future  suit  or  action  to  be  instituted  against  the  plaintiffs  by 
the  defendants  to  this  record,  but  beyond  that  the  decree  of  inter- 
pleader will  not  afford  them  any  protection. 

As  regards  the  question  between  the  co-defendants,  I  have  arrived 
at  the  conclusion  that  the  course  suggested  of  the  action  by  Mr. 
Cochrane  against  the  plaintiffs,  to  be  defended  by  Reid,  Irvine  &  Co^ 
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would  not  finally  determine  the  questions  at  issue  between  them  and 
the  defendants  Reid,  Irvine  &  Co.  and  Messrs.  Henderson ;  both 
the  latter  classes  of  defendants  contend  that  the  letters  of  the  21st 
and  27th  of  July,  1847,  constituted  a  legal  appropriation  of  the  freight 
in  the  bands  of  the  plaintiffs,  and  this  question  might,  no  doubt,  be 
tried  in  the  action ;  but  if  they  fail  in  that,  they  contend  that  these 
letters  constitute  a  good  assignment  in  equity  of  the  money  received  foi 
the  freight  There  are  many  cases  in  the  books  of  this  double  rem- 
edy, and  in  several,  as  in  Bum  v.  Carvalho^  the  circumstance  that  no 
remedy  exists  at  law  has  been  held  to  give  a  right  to  relief  in  equity. 
I  cannot,  in  the  present  stage  of  the  case,  form  any  surmise,  as  to 
whether  this  is  or  is  not  a  case  of  that  description,  but  the  possibility 
of  its  being  so  shows  that  an  action  at  law  could  not  finally  conclude 
the  question  between  the  co-defendants.  I  must,  therefore,  refer  it  to 
the  Master  to  ascertain  whether  the  defendants,  or  any  and  which  of 
them,  are  or  is  entitled  to  this  sum  of  1,814/.  1^.  9d,  or  to  any  and 
what  part  thereof  in  any  and  what  proportions ;  with  liberty  to  state 
any  circumstances  specially. 


Akchibalb  v.  Hartley.^ 

Janoaiy  24,  1852. 

TFt//—  Dividends -^  Legacy  ^^  Securities — Balance  at  a  Bankers. 

A  testatrix  directed  her  tnutces  to  pay  the  dividends  arising  from  her  personal  estate  in- 
Tested  at  her  decease  in  or  npon  any  stocks,  fands,  or  secarities  whatsoever,  yielding 
interest,  to  certain  persons  mentioned  in  her  wiU.  The  testatrix,  at  her  death,  left  a 
balance  in  the  hands  of  her  banker,  who  was  in  the  habit  of  allowing  his  customers  inte- 
rest npon  the  amount  standing  to  their  credit  on  a  particular  day  in  the  year : — 

Hdd^  that  this  balance  did  not  come  within  the  terms  used  by  the  testatrix,  but  was  undis- 
posed of  by  tho  wilL 

This  was  a  special  case,  agreed  upon  between  the  parties,  pursu- 
ant to  the  statute  13  &  14  Vict.  c.  35,  for  diminishing  the  delay  and 
expenses  of  proceedings  in  the  Court  of  Chancery.  It  was  stated 
that  Jane  Strickland,  a  widow,  by  her  will,  dated  the  8th  of  Decem- 
ber, 1846,  appointed  T.  Dixon  and  the  defendant  Philip  Hartley, 
trustees  and  executors  of  her  will,  and  devised  all  her  real  estate  unto 
and  to  the  use  of  the  said  trustees  and  their  heirs,  upon  trust  for  the 
plaintiff  Bridget  Archibald,  during  her  life,  and  after  her  decease  in 
trust  for  her  children,  who  being  a  son  should  attain  the  age  of  twen- 
ty-one years,  or  being  a  daughter  should  attain  that  age  or  marry,  as 
tenants  in  common,  with  a  power  to  the  trustees  to  apply  the  income 
towards  the  maintenance  of  such  children  during  minonty;  and  the 
i9aid  will  then  continued  as  follows:  — 

1  21  Law  J.  Bep.  (n.  s.)  Chanc.  899. 
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"  I  empower  my  said  trasteea  to  permit  my  personal  estate  invested 
at  my  decease  in  or  upon  any  stocks,  funds,  or  securities  whatsoever 
yielding  interest,  to  continue  in  the  same  state  of  investment  so  long  as 
they  shall  think  fit,  with  power  from  time  to  time  to  vary  and  transpose 
such  investments  for  any  other  stocks,  funds,  or  securities,  or  any  real 
securities  in  England,  upon  trust  to  pay  or  permit  my  said  daughter 
to  receive  the  interest  or  dividends  arising  therefrom  for  and  during 
her  life,  and  subject  thereto,  upon  trusts  corresponding  as  nearly  as 
may  be  with  the  limitations  herein  contained  of  my  real  estate." 

That  the  said  will  contained  no  other  disposition  of  any  personal 
estate  than  such  as  was  thereinbefore  set  forth ;  that  the  testatrix  died 
on  the  19th  of  April,  1848,  leaving  the  plaintiff  Bridget  Archibald  her 
only  child  and  sole  next  of  kin,  according  to  the  Statute  of  Distribu- 
tions :  that  the  testatrix  was,  at  the  time  of  her  death,  entitled  to 
various  sums  of  personal  estate,  including  the  sum  of  1,099/.  17s.  due 
from  Messrs.  Petty  &  Postlethwaite,  bankers,  at  Ulverstone ;  that  the 
test?itrix  had  for  several  years  a  banking  account  with  these  bankers, 
and  that  it  was  the  custom  of  the  said  bankers  on  the  31st  of  Decem- 
ber in  every  year  to  allow  to  their  customers  interest  in  respect  of 
their  deposits  left  in  the  hands  of  the  said  bankers  during  the  past 
year,  and  that  on  that  day  the  bankers  credited  the  testatrix  with  a 
sum  in  respect  of  interest  at  the  rate  of  2L  10s.  per  cent ;  that  the 
testatrix  had  stock  in  the  funds  and  she  bad  1,000/.  at  her  bankers ; 
that  the  plaintiffs,  Bridget  Archibald  and  her  husband,  claimed  that 
the  said  balance  was  undisposed  of  by  the  said  will,  and  that  the 
plaintiffs,  in  right  of  the  said  Bridget  Archibald,  as  the  sole  next  of 
kin  of  the  testatrix,  were  entitled  thereto. 

For  the  defendant,  the  infant  child  of  Bridget  Archibald,  it  was 
contended  that  the  balance  of  moneys  at  the  bankers  was  included 
under  the  bequest  of  "  any  stock,"  &c.  The  prayer  was,  that  the 
court  would  put  a  construction  on  the  words  "my  personal  estate  in- 
vested at  my  decease  in  or  upon  any  stocks,  funds,  or  securities  what* 
soever  yielding  interest,"  contained  in  the  said  will,  and  that  it  would 
determine  whether  the  said  balance  of  moneys  at  the  testatrix's  bank- 
ers passed  under  such  bequest,  and  whether  the  same  was  undisposed 
of  by  the  said  will,  and  belonged  to  the  plaintiffs  in  right  of  the  said 
plaintiff  Bridget  Ajchibald,  as  the  sole  next  of  kin  of  the  testatrix,  and 
to  make  such  order  as  to  the  court  should  seem  just. 

Murray  appeared  for  the  plaintiffs. 

Shapterj  for  the  infant  defendant;  and 

Chapman^  for  the  trustees. 

The  following  cases  were  cited : —  Vaisey  v.  Reynolds^  5  Russ.  12; 
Foley  V.  Hill,  1  Ph.  399 ;  Pott  v.  Clegg,  16  Mee.  &  W.  321 ;  De- 
vaynes  v.  Noble,  1  Mer.  529 ;  Carr  v.  Oarr^  1  Mer.  641,  n. ;  Parker  v. 
Marchant,  1  Ph.  356. 
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KiNDERSLEY,  Y.  C.    This  will  contains  very  little  in  any  other  part 
to  assist  in  the  construction  of  the  clause  in  question.     If  I  were  to 
indulge  in  conjecture,  I  should  imagine  that  the  testatrix  meant  to 
give  all  her  personal  estate,  but  that  is  not  the  effect  of  the  language 
she  has  used.     She  has  given  no  estate  to  the  trustees;  she  has 
appointed  two  persons  trustees  and  executors  of  her  will,  and  she 
directs  payments  of  all  debts  and  expenses,  and  then  she  devises  her 
real  estate  in  a  particular  manner.    As  to  the  personal  estate,  the 
only  clause  is  that  which  is  set  forth  in  the  case.     Now,  that  the 
balance  at  the  bankers  is  a  debt  is  not  in  controversy,  but  it  is  a  debt 
in  this  sense,  that  it  is  an  engagement  that  the  checks  of  the  customer 
will  be  honored  from  time  to  time ;  and  in  this  particular  case,  as  to 
country  bankers,  an  amount  of  interest  is  allowed  on  money  which 
may  have  remained  for  a  given  time.    According  to  the  {acts  stated 
it  appears  that  the  bankers  were  in  the  habit,  on  the  last  day  of  each 
year,  to  allow  interest  on  deposits  left  in  their  hands  during  the  past 
year,  and  they  credited  her  with  a  certain  amount  every  year.     Now, 
it  does  not  appear  that  the  testatrix  was  not  entitled  to  draw  out  the 
money  from  time  to  time  as  she  pleased.     There  was  no  contract  to 
leave  any  sums  for  any  given  time,  and  according  to  the  statement 
in  the  case,  as  to  the  amount  of  balance  in  the  hands  of  these  bank- 
ers, it  was  very  fluctuating.     How,  then,  can  this  be  called  personal 
estate  invested  in  or  upon  any  stocks,  funds,  or  securities  yielding 
interest.    Is  it  stock  ?     Certainly  not.    I  should  apprehend  any  ba- 
lance at  a  banker's  is  not  the  same  as  stock  or  funds,  because  ^^  stock" 
or  "funds"  have  acquired  a  meaning  as  government  secu^ties,  or 
funds  of  that  nature.    Then,  the  only  definition  under  which  it  could 
come  would  be  securities  yielding  interest     Now,  in  one  sense,  it  is 
not  a  security,  because  a  banker  gives  no  security.    The  money 
stands  only  upon  the  credit  of  the  bankers  or  upon  their  solvency. 
Therefore,  in  fact,  there  is  no  security  taken,     it  is  true  that  the 
money  yields  interest,  but  that  does  not  make  it  a  security.    It  is 
personal  estate  due  from  the  bankers,  yielding  interest,  but  not  per- 
sonal estate  invested  on  any  security.     The  term  "investment" 
implies  investment  for  a  given  term,  but  that  cannot  be  applied  to  a 
a  balance  in  the  bankers'  hands,  using  it  in  a  technical  or  popular 
sense.     You  cannot  say  an  investment  of  a  balance  at  the  bankers, 
although  the  bankers  allowed  interest  upon  such  sums  as  remained 
in  their  hands.     Therefore,  my  opinion  is,  that  the  balance  at  the 
bankers  will  not  come  within  the  tenhs  used  by  the  testatrix ;  and  as 
there  is  no  residuary  bequest,  it  will  belong  to  the  next  of  kin. 
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Parsons  v.  Hardy.^ 

Jannary  31,  1852. 

Supplemental  Answer  ^^  Replication. 

A  supplementel  answer  may  bj  consent  be  filed  after  replication,  without  withdrawing  the 

replication  already  filed. 

This  was  a  motion  that  J.  R.  Walker,  one  of  the  defendants  in  the 
cause,  might  be  at  liberty  to  file  a  supplemental  answer  in  respect  of 
an  erroneous  statement  in  the  original  answer  as  to  the  execution  of  a 
certain  mortgage  deed  mentioned  in  the  bill ;  and  that  the  replication 
already  filed  in  the  cause  might  be  ordered  to  be  taken  as  replication 
to  the  supplemental  answer ;  or,  if  necessary,  that  the  present  repli- 
cation might  be  withdrawn,  and  new  replication  filed.  No  evidence 
had  been  yet  taken,  but  a  commission  to  take  evidence  was  about  to 
be  issued  immediately. 

Boys,  for  the  motion,  cited  Jackson  v.  Parish^  1  Sim.  505. 

Selwyn  and  E.  iZ.  Turner,  for  the  plaintiff,  did  not  oppose  the 
motion. 

Turner,  V.  C,  said  he  thought  it  would  have  been  more  regular 
to  withdraw  the  present,  and  fie  a  new  replication ;  but  he  would 
make  the  order  as  asked  by  the  notice  of  motion,  on  the  authority  of 
the  cited  case. 

Order  according  to  that  in  Jackson  v.  Parish, 


Blenkinsopp  v.  Blenkinsopp.* 

Febroary  17, 18,  1852. 

Deed  to  defeat  Process  of  Ecclesiastical  Qmrt-^^  Privy  Council'^ 
Suit  to  enforce  Proceedings  before  the  Privy  Council  —  Alimony  — 
Costs. 

A  deed  executed  by  a  husband,  pending  proceedings  in  the  Ecclesiastical  Court,  for  the  pur- 
pose of  preventing  the  suit,  if  successful,  from  affecting  his  property,  declared  void,  and  all 
arrears  of  alimony  directed  to  be  paid ;  but  as  to  future  payments,  qumre. 

Where  a  court  of  appeal  agrcees  with  the  main  port  of  the  relief  granted  in  the  court  be- 
low, it  will  not  depart  from  its  adjudication  of  the  costs,  excepting  in  a  very  strong  and 
dear  case. 

The  facts  of  this  case,  which  are  very  fully  reported,  together  with 
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ihe  arguments,  19  Law  J.  Rep.  (n.  s.)  Cbanc.  425,  may,  in  effect,  be 
very  briefly  stated  thus: — Mrs.  Blenkinsopp,  in  March,  1841,  insti* 
tuted  a  suit  against  her  husband,  Mr.  6.  T.  L.  Blenkinsopp,  for  a 
divorce,  by  reason  of  cruelty  and  adxdtery.    Pending  this  suit,  Mr. 
Blenkinsopp  conveyed  his  real  and  personal  estate  to  trustees,  upon 
trusty  out  of  the  income  to  pay  off  certain  mortgages  affecting  the 
real  estate  and  certain  bond  creditors  specified  in  a  schedule  to  the 
deed ;  then  to  pay  an  annuity  to  himself,  an  annuity  to  his  sons,  and 
then  an  annuity  of  100^  a  year  to  his  wife,  if  she  abandoned  the  pro- 
ceedings in  the  Ecclesiastical  Court  against  him,  and  did  not  prose- 
cute any  other;  and  then  to  invest  the  residue  and  accumulate  the 
same  and  the  resulting  income.     Mr.  Blenkinsopp  went  to  Scotland, 
and  resided  in  the  precincts  of  Holyrood  Palace.     Mrs.  Blenkinsopp 
prosecuted  her  suit  and  obtained  a  decree,  and  the  same  was  affirmed 
by  the  Judicial  Committee  of  the  Privy  Council,  and  300/.  a  year  ali- 
mony was  awarded  her.     Writs  of  sequestration  were  issued  against 
him  for  the  alimony  and  arrears,  and  the  costs  of  suit ;  but  by  reason 
of  the  conveyance  the  sequestrators  were  unable  to  recover  the 
money.     Mrs.  Blenkinsopp  filed  her  bill  to  set  aside  the  deed  as 
fraudulent,  excepting  as  to  bond  Jidt  creditors,  and  the  same  was 
decreed,  together  with  a  declaration  that  the  trustees  of  the  deed 
were  trustees  for  her  as  to  the  arrears  and  costs,  and  for  all  moneys  to 
become  due  to  her  for  alimony.     From  the  whole  of  this  decree  Mr. 
Blenkinsopp  appealed. 

Bethellj  Glasse^  and  J.  V.  Prior y  for  Mrs.  Blenkinsopp ;  and 

Willcocky  EobsoHy  and  TFl  K  Ellis y  for  other  parties,  having  stated 
the  case,  the  court  called  on 

Dickinson^  who  appeared  for  the  appellant,  Mr.  Blenkinsopp. 

The  cases  cited  in  support  of  the  view  taken  on  behalf  of  the  de- 
fendant in  the  court  below,  the  appellant  here,  are  also  set  forth  in 
the  report  in  the  Law  Journal  Reports  before  referred  to. 

Knight  Bruce,  L.  J.  We  are  of  opinion  that  the  firaud  of  the 
deed  against  the  plaintiff  is  clearly  established,  and  that  she  was  enti- 
tled to  be  relieved  against  it.  It  appears  to  have  been  executed 
pending  a  suit  in  the  Ecclesiastical  Court  against  the  defendant  who 
executed  it,  which  suit,  according  to  the  law  as  it  then  stood,  might, 
if  successful,  have  ended  in  a  kind  of  execution  against  his  property. 
We  consider  it  to  be  established  by  the  evidence  that  the  deed  was 
executed  with  a  fraudulent  intention  of  preventing  the  suit,  if  success- 
ful, from  affecting  his  property.  It  can  make  no  difference  at  all  that, 
by  subsequent  improvement  or  alteration  in  the  law,  a  better  or  more 
effectual  mode  of  affecting  the  property  by  way  of  execution  in  such 
suit  has  been  created,  or  that  the  lady  has  resorted  to  the  process 
which  she  has  resorted  to  rather  than  to  the  mode  of  execution  which 
was  alone  in  force  when  the  deed  was  executed.     We  are  of  opinion 
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that  that  is  of  no  manner  of  importance*  She  had  issaed  execution 
in  the  suit  before  she  filed  this  bill,  and  therefore  it  is  not  necessary 
to  consider  or  give  any  opinion  upon  the  question,  whether,  to  the 
success  of  this  kind  of  suit  it  was  necessaiy  that  any  execution  at  all 
should  issue  before  the  filing  of  the  bilL  It  has  been  suggested  that 
the  lady,  the  plaintiff,  might  have  obtained  relief  in  another  court  or 
in  another  mode :  that,  also,  we  think  immaterial,  according  to  the 
established  law  of  the  countiy.  Wherever  else,  if  anywhere  else,  she 
might  have  obtained  a  remedy,  she  still  was  entitled  to  come  to  a 
coart  of  equity  for  the  purpose  of  delivering  herself  from  a  deed  frau- 
dulently obtained  for  the  purpose  of  interfering  with  her  just  rights. 
The  only  doubt  that  we  have,  —  the  only  point,  rather,  on  which  we 
are  not  satisfied, — is,  whether  the  decree  does  or  does  not  go  beyond 
the  proper  functions  of  a  decree  in  such  a  suit ;  and  upon  that  point 
we  wish  to  be  satisfied.  The  decree  was  right  in  setting  aside  the 
deed,  so  far  as  it  was  set  aside,  and  in  giving  the  costs.  It  may  be 
considered,  for  the  sake  of  the  argument,  that  it  was  questionable 
whether  some  less  costs  than  are  given  might  not  have  been  given 
against  the  appellant ;  but  if  the  court  agrees  with  the  main  relief 
^iven,  it  requires  a  very  strong  and  clear  case  indeed  to  render  it  right 
K)r  the  court,  at  the  rehearing  of  the  cause,  to  depart  from  the  adjudi- 
cation of  the  former  court  as  to  the  costs.  No  such  clear  or  strong 
ground  has  been  shown  to  us  here ;  and  therefore  we  think  that  the 
only  question  to  be  considered  is,  whether,  as  I  have  already  stated, 
the  decree  has  or  has  not  gone  beyond  the  proper  limits  of  a  decree 
in  such  a  suit. 

BetheU  addressed  a  few  observations  to  the  court  on  the  question 
of  costs,  and 

Knight  Bruce,  L.  J.,  said :  —  We  propose  to  dismiss  the  petition 
of  appeal,  with  costs,  without  prejudice  to  the  question  what  ought 
to  be  done  in  the  event  of  the  payment  to  the  plaintiff  of  all  the 
arrears  of  her  alimony  up  to  the  date  of  the  Master's  general  report, 
and  with  such  other  costs  as  the  plaintiff  is  now  entitled  to,  and  with 
liberty  in  that  event,  as  well  as  otherwise,  to  apply  from  time  to  time. 
We  reserve  to  ourselves  the  faculty  of  altering  the  decree  in  any 
respect  in  which  it  may  appear  to  us  to  go  beyond  the  strictly  proper 
functions  of  the  court,  if  there  be  such  limits.  That  will  relieve  the 
case,  I  think,  from  a  position  of  some  little  difficulty ;  but  still  a  more 
extended  and  deep  consideration  of  the  subject  may  possibly  relieve 
it  from  all  difficulty.     The  difficulty  may  be  only  apparent 
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Devise —  Vesting  of  Sliares"^** Slaving' ^^  or  ^^leaving^^  Issue, 

A  testator  deyised  an  estate  to  his  daughter  for  life,  and  after  her  decease  to  all  and  ^very 
the  children  of  the  body  of  his  daughter  lawfully  begotten,  (in  ca£e  she  should  leave  more 
than  one  child  J  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  but  in  case  his 
daughter  should  have  only  one  child,  then  he  devised  the  estate  to  such  one  child  in  fee : 
but  in  case  his  daughter  should  die  without  leaving  any  issue  of  her  bod^,  then  he  devised 
the  estate  to  all  such  children  of  his  body  as  he  should  leave  or  have  livmg  at'tlic  decease 
of  his  daughter,  in  fee.  The  testator's  daughter  had  two  children,  both  of  whom  died 
during  her  life  :— 

Held,  that  the  two  children  of  the  testator's  daughter  took  absolute  and  devisable  estates  in 
remainder  under  the  will,  and  their  devisees  were  consequently  entitled. 

This  was  a  petition  presented  under  the  following  circum- 
stances :  — 

A  piece  of  land  had  been  taken  by  the  Bucks  Bailway  Company, 
but  a  question  having  been  raised  as  to  the  title,  under  the  construc- 
tion of  the  will  of  Thomas  Prentice,  the  last  owner  by  purchase  of 
the  property,  the  railway  company  paid  the  amount  of  the  purchase- 
money  into  court,  under  the  76th  section  of  the  Lands  Clauses  Con- 
solidation Act,  and  the  present  petition  asked  for  payment  of  the 
money  out  of  court  to  certain  persons  claiming  to  be  entitled  under 
the  will.  The  petitioners  were  the  Rev,  J.  Hooper  and  Frances  his 
wife,  and  the  petition  stated  that  Thomas  Prentice,  by  his  will,  dated 
the  26th  of  September,  1775,  gave  and  devised  unto  his  daughter 
Henrietta  Prentice  all  hijs  copyhold  messuage,  tenement,  or  farm-house 
in  the  parish  of  Little  Horwood,  in  the  following  terms:—"  To  hold 
the  same  unto  and  to  the  use  of  my  said  daughter  Henrietta  Prentice 
and  her  assigns,  for  and  during  the  term  of  her  natural  life ;  and  from 
and  immediately  after  her  decease  I  give  and  devise  the  said  mes- 
suage, tenement,  or  farm-house,  closes,  pieces,  or  parcels  of  arable, 
meadow,  and  pasture  ground,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  and  to  the  use  of  all  and  every  the 
children  of  the  body  of  my  daughter  Henrietta  Prentice  lawfully  be- 
gotten, (in  case  she  shall  leave  more  than  one  child,)  their  heirs  and 
assigns  forever,  as  tenants  in  common  and  not  as  joint  tenants.  But 
in  case  my  said  daughter  Henrietta  Prentice  shall  have  only  one  child 
of  her  body  lawfully  begotten,  then  I  give  and  devise  the  said  mes- 
suage, tenement,  or  farm-house,  closes,  pieces,  or  parcels  of  arable, 
meadow,  and  pasture  ground,  with  their  and  every  of  their  appurte- 
nances, unto  and  to  the  use  of  such  one  child,  his  or  her  heirs  and 
assigns  forever.  But  in  case  my  said  daughter  Henrietta  Prentice  shall 
happen  to  die  without  leaving  any  issue  of  her  body  lawfully  begotten, 
then  I  give  and  devise  the  said  messuage,  tenement,  or  farm-house, 
closes,  pieces,  or  parcels  of  arable,  meadow,  and  pasture  ground  with 
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their  and  every  of  their  appurtenances,  unto  and  to  the  use  of  all  and 
every  such  child  or  children  of  my  body  lawfully  begotten  as  I  shall 
leave  or  have  living  at  the  time  of  the  decease  of  my  said  daughter 
Henrietta  Prentice,  and  to  their  heirs  and  assigns  for  ever  as  tenants 
in  common;"  and  the  will  contained  spe^c  devises,  in  similar 
terms,  of  other  parts  of  the  said  testator's  ciPyhold  estates  and  his 
freehold  estates,  to  his  son  Thomas  Eagles  Prentice  and  his  daughter 
Mary  Ann  Prentice,  but  there  was  no  residuary  or  general  devise  of 
his  estates  contained  in  the  testator's  will.  » 

The  testator  died  in  November,  1779,  leaving  three  children  :  first, 
Thomas  Eagles  Prentice,  his  only  son,  who  was  his  customary  heir, 
and  who  died  in  December,  1836,  having  made  his  will  and  thereby 
devised  all  his  real  estates  whatsoever,  in  reversion,  remainder,  or  ex- 
pectancy, to  his  wife,  Ann  Prentice ;  second,  Mary  Ann  Prentice  who 
died  on  the  4th  of  January,  1847,  without  having  been  married,  and, 
third,  Henrietta  Prentice. 

The  petition  also  stated  that  in  September,  1796,  the  said  Henrietta 
Prentice,  the  daughter  of  the  testator,  married  John  Tookey,  who  died 
in  1818,  leaving  his  widow  surviving,  and  there  was  issue  of  the  mar- 
riage two  children,  John  Tookey  and  Henrietta  Tookey;  that  the 
said  J.  Tookey,  the  son,  married  the  petitioner,  Frances  Hooper,  and 
there  was  issue  of  that  marriage  one  child,  Joseph  Tookey,  who  was 
still  living  and  under  twenty-one  years  of  age ;  that  J.  Tookey,  the 
son,  by  his  will,  dated  in  February,  1828,  gave  and  devised  all  his 
copyhold  estates  whatsoever  and  wheresoever,  to  hold  the  same  unto 
the  petitioner,  Frances  Hooper,  her  heirs  and  assigns  forever ;  that 
the  petitioner,  Frances  Hooper,  intermarried  with  the  petitioner,  J. 
Hooper ;  that  Henrietta  Tookey,  the  daughter,  died  in  the  lifetime  of 
her  mother,  having  devised  her  estates  to  her  mother ;  that  the  said 
Henrietta  Tookey,  the  widow,  died  in  March,  1847,  having  by  her  will 
devised  all  her  copyhold  estates  to  the  petitioner,  J.  Hooper,  and  W. 
B.  Eagles,  upon  certain  trusts  therein  mentioned. 

The  question  raised  upon  ihe  petitioner  was,  whether  J.  Tookey, 
the  son,  and  Henrietta  Tookey,  the  daughter  of  Henrietta  Prentice, 
afterwards  Tookey,  took  absolute  and  devisable  estates  in  remainder 
in  this  property,  under  the  will  of  Thomas  Prentice,  they  having  died 
in  the  lifetime  of  their  mother  Henrietta  Tookey.  The  petitioners 
submitted  that  this  was  the  true  construction  of  the  will,  and  that  the 
petitioner,  J.  Hooper,  was  entitled  to  one  moiety  of  the  property  in 
right  of  his  wife,  the  said  Frances  Hooper,  the  devisee  of  J.  Tookey, 
the  son,  and  that  the  petitioner,  J.  Hooper,  and  W.  B.  Eagles  were 
entitled  to  the  other  moiety  as  trustees  under  the  will  of  Henrietta 
Tookey,  the  widow,  who  was  the  devisee  of  her  daughter  Henrietta 
Tookey. 

On  the  other  hand,  it  was  contended  that  J.  Tookey,  the  son,  and 
Henrietta  Tookey,  the  daughter,  did  not  take  absolute  and  devisable 
estates  in  remainder,  and  that  the  property  descended  to  the  custom- 
ary heir  of  the  testator,  Thomas  Prentice,  there  having  been  no  child 
of  his  living  at  the  death  of  Henrietta  Tookey,  his  daughter. 
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Toller^  in  support  of  the  petitioiii  cited  MarshaU  v.  ESU^  2  M.  & 
S.  608 ;  Maitland  v.  Chalie^  6  M add.  243 ;  Harrison  v.  Faremany  5 
Yes.  207 ;  Sturgess  v.  Pearson,  4  Madd.  411,  and  2  Jaiman  on  Wills, 
277. 

Dickinsonj  contra,  fned  Tarbuck  v.  Torfr^cft,  2  Jarman  on  Wills, 
375 ;  Doe  d.  Cadogan  v.  Ewartj  7  Ad.  &  E.  636 ;  s.  c.  7  Law  J.  Rep. 
(n.  8.)  Q.  B.  177 ;  Doe  d.  Simpson  v.  Simpson^  4  Bing.  N.  C.  333 ;  s.  c. 
7  Law  J.  Rep,  (n.  b.)  C.  P.  156 ;  Daintry  v.  Daintry,  6  Term  Rep. 
307. 

KiNDERSLEY,  V.  C.  Tliis  case  came  before  me  upon  a  petition, 
and  the  order  to  be  made  must  depend  upon  the  construction  of  the 
will  of  Thomas  Prentice,  who  devised  certain  copyhold  property  for 
the  benefit  of  his  daughter  Henrietta  Prentice  and  her  children  ;  and 
the  question  is,  whether  two  children  which  she  had,  took  vested  in- 
terests in  the  property.  The  words  of  the  devise  are  these.  [His 
honor  here  read  the  clause  in  the  will  already  set  forth  in  the  state- 
ment of  the  case.]  Besides  the  devise  in  favor  of  Henrietta  Prentice, 
the  will  contains  two  devises  of  other  portions  of  the  real  estate,  one 
in  favor  of  another  of  the  testator's  daughters,  Mary  Ann  Prentice, 
and  the  other  in  favor  of  his  son  Thomas  Eagles  Prentice ;  therefore, 
in  all  there  are  three  devises;  to  Henrietta,  to  Mary  Ann,  and  to 
Thomas  Eagles  Prentice,  the  three  children  of  the  testator,  which  de- 
vises are  precisely  in  the  same  language,  with  one  single  exception 
of  one  word  in  one  of  the  devises.  Now  that  variation,  although  not 
conclusive,  is  not  without  its  significance. 

I  will  first  consider  the  devise  to  Henrietta.  It  begins  by  a  devise 
which,  beyond  all  doubt,  gave  her  an  estate  for  life ;  and  from  and 
after  her  decease,  then  the  devise  is  unto  and  to  the  use  of  all  and 
every  the  children  of  her  body  in  fee.  Now,  if  it  had  stopped  there, 
there  would  have  been  no  doubt,  and  every  child  would  have  taken  a 
vested  interest  in  equal  shares  of  the  property ;  but  these  words  are 
added  in  a  parenthesis  ^<  in  case  she  shall  leave  more  than  one  child." 
Then  comes  a  direction  that,  in  case  she  shall  have  only  one  child 
then  the  whole  shall  go  to  that  one  child,  his  or  her  heirs  and  assigns 
forever.  Passing  on  to  the  limitation  over  which  follows  that  devise, 
I  have  no  doubt  that  in  the  limitation  over  the  testator  used  the  words 
'<  in  case  my  said  daughter  Henrietta  shall  happen  to  die  without 
leaving  any  issue  of  her  body  lawfully  begotten,"  meaning  at  her 
death,  because  the  limitation  in  that  event  is,  "  to  all  and  every  such 
child  or  children  of  my  body  lawfully  begotten  as  I  shall  leave  or  have 
living  at  the  time  of  the  decease  of  my  said  daughter  Henrietta  Pren- 
tice ; "  that  is,  in  case  she  shall  die  without  leaving  any  issue,  not  children 
only,  living  at  the  time  of  her  death ;  and  not  that  in  the  event  of  her 
leaving  a  grandchild  only  it  should  not  take  efiect  Now  what  hap- 
pened? Why  Henrietta  Prentice  had  two  children,  who  both  pre- 
deceased her ;  both  were  married,  and  one  grandchild  has  survived 
her.  It  appears  to  me  that  the  testator  in  that  part  of  the  devise  has 
used  the  word  "leave"  in  the  sense  of  "have,"  and  the  meaning  of 
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the  word  "  leave "  has  been  applied  to  it  in  other  eases,  and  I  have 
not  the  least  doubt  that  that  was  the  meaning  of  the  testator  here,  and 
he  had  regard  to  the  natural  course  of  events  that  the  children  might 
survive  the  parent,  but  not  a  condition  that  they  should  do  so.  At 
all  events,  it  gives  a  reasonable  construction  to  the  will ;  for  if  that 
were  not  the  construction,  the  testator  would  have  died  intestate  from 
and  after  the  death  of  Henrietta  Prentice.  I  do  not  mean  to  say  that 
is  a  conclusive  reason  for  a  forced  construction  of  the  words,  but  it 
is  one  which  helps  the  construction,  and  has  weight  in  confirming  the 
view  I  take  of  the  devise  itself. 

Then  as  to  the  two  other  devises  to  two  other  children.  In  the  de- 
vise to  the  son,  Thomas  Eagles  Prentice,  instead  of  saying  "  unto 
and  to  the  use  of  ail  the  children  which  he  shall  leave,"  as  are  the 
words  of  the  other  devises,  he  uses  the  word  "have," — in  other  re- 
spects the  two  subsequent  devises  are  precisely  in  the  same  words. 
Now,  that  change  in  the  word,  though  it  might  have  been  inadvertent, 
may  be  used  to  show  the  meaning  of  the  testator,  as  pointing  out  that 
the  condition  was  not  as  to  there  being  children  living  at  the  death, 
but  as  to  her  having  more  than  one  child.  I  think,  therefore,  that  the 
two  children  of  Henrietta  Prentice  took  vested  interests  as  tenants  in 
common  in  fee.  One  of  them,  it  appears,  made  a  will  devising  his 
residuary  share ;  and  the  order  must  be  in  accordance  with  the  devise. 
I  have  only  to  declare  who  are  the  persons  entitled.  The  costs  must 
be  pedd  by  the  railway  company. 


GUNDRY   v.   PlNNIGER.1 
Maich  4,  5, 1852. 

Will —  Construction — Legacy  to  Next  of  Kin  ex  parte  Matemd. 

A  testatrix  bequeathed  a  fund  to  trustees  in  trust  for  A  B  for  life,  with  remainder  to  her 
children  at  twenty-one ;  hut  in  case  she  died  without  issue,  then  to  pay  or  assign  and  trans- 
fer the  fund  to  C  D,  if  then  living,  hut  if  then  dead,  then  unto  his  next  of  kin  in  a  legal 
course  of  distribution  ex  parte  maiemd,  C  D  died  in  the  lifetime  of  A  B.  A  B  died  with- 
out issue.  At  the  death  of  C  D,  A  B  was  his  sole  next  of  kin  ex  parte  patem&^  and  also  his 
sole  next  of  kin,  ex  parte  maternd;  at  the  death  of  A  B,  the  then  next  of  kin  ex  parte  mor 
temd  of  C  D  claimed  the  fund : — 

Bddj  affirming  the  decision  of  the  court  below,  that  the  next  of  kin  were  to  be  ascertained 
at  the  death  of  C  D,  and  not  at  that  of  A  B,  and  that  A  B,  as  next  of  kin  ex  parte  maternd^ 
was  not  excluded  because  she  also  filled  the  character  of  next  of  kin  ex  parte  patemd ;  and, 
therefore,  her  representatives  were  entitled  to  the  fimd. 

'*17ext  of  kin''  means  next  of  kin  at  the  death  of  the  party  whose  next  of  kin  are  spoken  of. 

The  testatrix  in  this  cause,  by  her  will,  dated  in  the  year  1808, 
gave  the  residue  of  her  stock  in  the  Consolidated  Bank  Annuities  to 
trustees,  for  the  benefit  of  her  grandniece,  Mary  Lucy  Ponting,  with 
a  bequest  over  to  Nicholas  T.  S.  Ponting,  in  case  Mary  Lucy  Pout- 
ing died  before  she  should  attain  the  age  of  twenty-six  or  should 
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marry.  In  June,  1810,  the  testatrix  made  a  codicil  to  her  will,  where- 
hjy  after  reciting  that  Mary  Lncy  Ponting  had  since  married  John 
Tuckey,  upon  which  event  no  separate  provision  had  been  made  for 
her  or  her  issue,  she  revoked  the  bequest  of  her  stock,  then  consisting 
of  4,316/.  3/.  per  cent  consols,  and  gave  the  same  to  trustees  in  trust 
for  her  grandniece,  Mary  Lucy  Tuckey,  for  life,  with  remainder  in 
trust  for  her  children  who  should  attain  the  age  of  twenty-one ;  but 
in  case  she  should  die  without  issue,  or  they  should  all  die  before 
their  shares  became  payable,  then  upon  trust,  after  the  decease  of  the 
said  Mary  Lucy  Tuckey,  to  pay  or  assign  and  transfer  the  said  stock 
unto  her  the  testatrix's  grandnephew  Nicholas  T.  S.  Ponting,  if  he 
should  be  then  living ;  but  if  he  should  be  then  dead,  then  unto  the 
next  of  kin  of  her  said  grandnephew,  in  a  legal  course  of  distribution, 
ex  parte  matemd.  The  testatrix  died  in  1836,  and  Nicholas  T.  S. 
Ponting  died  in  the  same  year,  leaving  his  sister  Mary  Lucy  Tuckey, 
and  some  first  cousins  once  removed,  ez  parte  maternd,  of  the  name 
of  Ashe,  surviving.  Mary  Lucy  Tuckey  died  without  issue  in  1849, 
at  which  period  the  Ashes  were  the  next  of  kin  of  Nicholas  T.  S. 
Ponting.  Upon  the  death  of  Mary  Lucy  Tuckey,  the  Ashes  claimed 
the  fund,  and  the  representatives  of  Mary  Lucy  Tuckey  also  claimed 
it ;  whereupon  the  trustees  and  executors  of  the  will  instituted  this 
suit,  with  a  view  to  take  the  opinion  of  the  court  whether  the  persons 
to  take  under  the  will  as  next  of  kin  of  Nicholas  T.  S.  Ponting  were 
to  be  ascertained  at  the  period  of  his  death  in  1836,  or  at  the  death 
of  the  tenant  for  life,  Mary  Lucy  Tuckey,  in  1849,  that  being  the  pe- 
riod for  the  distribution  of  the  fund ;  and,  secondly,  whether,  suppos- 
ing the  next  of  kin  were  to  be  ascertained  at  the  death  of  Nicholas  T. 
S.  Ponting,  Mary  Lucy  Tuckey  was,  and  her  representatives  in  her 
right  were,  entitled  to  take  under  the  .description  of  next  of  kin  ex 
parte  maternd,  notwithstanding  she  was  next  of  kin  ex  parte  patemd^ 
or  whether  the  Ashes  were  exclusively  entitled  as  coming  within  the 
description  of  next  of  kin,  ex  parte  matemd  alone. 

At  the  hearing,  before  the  present  Master  of  the  Rolls,  he  held  that 
Mary  Lucy  Tuckey  became  entitled  to  the  fund  as  next  of  kin  ex 
parte  matemd  of  Nicholas  T.  8.  Ponting,  notwithstanding  she  was 
also  his  next  of  kin  ex  parte  patemd.  20  Law  J.  Rep.  (n.  s.)  Chanc. 
635 ;  s.  c.  7  Eng.  Rep.  148. 

From  this  decree  the  Ashes,  who  were  defendants,  appealed. 

Hobhouse  appeared  for  the  plaintiffs,  the  trustees  and  executors  of 
the  testatrix. 

TT.  P.  Wood  and  J.  F.  Prior,  for  the  appellants,  cited  the  following 
cases  —  Viner  v.  Francis,  2  Cox,  190 ;  Knight  v.  Gouldy  2  Myl.  &  IC 
295;  Gould  V.  Kemp,  Id.  304;  s.  c.  1  Law  J.  Rep.  (n.  s.)  Chanc.  176; 
Clapton  V.  Bulmer,  10  Sim.  426 ;  s.  c.  6  Myl.  &  Cr.  108 ;  9  Law  J. 
Rep.  (n.  s.)  Chanc.  261 ;  Beck  v.  Bum,  7  Beav.  492 ;  s.  c.  13  Law  J. 
Rep.  (n.  8.)  Chanc.  319 ;  Say  v.  Creed,  5  Hare,  580 ;  s.  c.  16  Law  J, 
Rep.  (n.  s.)  Chanc.  361. 
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BeiheU  and  Uoydy  in  support  of  the  decree,  cited —  UrquhaH  v. 
Urquhart^  13  Sitn.  613 ;  Ware  v.  Rowland,  15  Id.  587 ;  8.  c.  17  Law 
J.  Rep.  (n.  8.)  Chanc.  147 ;  Booth  v.  Yicarsy  1  Coll.  6 ;  s.  c.  13  Law  J. 
Rep.  (n.  s.)  Chanc.  147 ;  Bird  v.  Woody  2  Sim.  &  8.  400 ;  &  c.  4 
Law  J.  Rep.  Chanc.  86 ;  Leemirig  v.  SherraU,  2  Hare,  14 ;  s.  c.  11 
Law  J.  Rep.  (n.  s.)  Chanc.  423. 

[Knight  Bruce,  L.  J.  In  Toldervy  v.  Cbft,  1  Mee.  &  W.  264 ;  s.  c.  1 
You.  &  C.  Exch.  621 ;  5  Law  J.  Rep.  (n.  s.)  Exch.  Eq.  25,  Mr.  Baron 
Parke  said  it  appeared  to  him  that  the  best  language  in  which  the 
rule  that  a  court  is  not  at  liberty  to  depart  from  the  grammatical  and 
proper  construction  of  the  language  used  in  an  instrument,  unless  re« 
quired  by  evident  necessity  resulting  from  the  apparent  intention,  was 
expressed  in  the  words  of  Mr.  Justice  Burton,  in  WarburUm  v.  Love^ 
land?] 

Lord  Cranworth,  L.  J.  Neither  of  us  entertains  any  doubt  — 
that  is,  any  judicial  doubt — that  the  Master  of  the  Rolls  has  come  to 
a  right  conclusion  on  the  construction  of  this  wilL  It  is  very  difficult, 
as  has  been  observed  in  the  course  of  the  argument,  if  not  impossible, 
to  reconcile  all  the  cases  on  the  subject;  but  the  view  that  I  take 
is,  that  with  all  this  difference  there  is  a  great  cardinal  rule  to  be  ob- 
served in  the  construction  of  instrument,  as  laid  down  by  Mr.  Jus- 
tice Burton  in  Warburton  v.  Loveland,  with  regard  to  the  construction 
.  of  statutes,  namely,  to  adhere  as  closely  as  possible  to  the  literal 
meaning  of  the  words  used.  If  we  depart  irom  this,  we  launch  into 
a  sea  of  difficulties  which  it  is  not  easy  to  fathom.  In  the  course  of 
the  argument  I  have  been  putting  to  myself  various  combinations  of 
circumstances,  as  to  which,  if  we  could  ask  the  testatrix  in  her  grave 
what  she  intended,  she  would  probably  say  that  she  had  not  contem- 
plated them,  but  would,  nevertheless,  wish  the  words  she  had  used  to 
be  adhered  to.  It  is,  however,  useless  to  speculate  on  these  matters. 
The  conclusion  at  which  I  arrive  is,  that  the  words  "  next  of  kin " 
mean  next  of  kin  at' the  death  of  the  party  whose  next  of  kin  are  spo- 
ken of,  and  there  is  nothing  in  the  will  to  make  this  construction 
absurd. 

Knight  Brxtce,  L.  J.  I  cannot  go  so  far  as  to  say  that  I  entertain 
no  doubt,  but  I  think  that  the  decision  of  the  Master  of  the  Rolls  is 
correct 


1  1  Hud.  &  Brooke's  Irish  Q.  B.  Bep.  648.  The  j)assage  is  as  follows :  —  "I appre- 
hend it  is  a  rule  in  the  construction  of  statutes,  that  in  the  first  instance  the  grammatical 
sense  of  the  words  is  to  be  adhered  ta  If  that  is  contrary  to,  or  inconnstent  with  any 
expressed  intention,  or  any  declared  purpose  of  the  statute ;  or  if  it  would  involve  any 
absurdity,  repugnance,  or  inconsistency  in  its  different  provisions,  the  grammatical  sense 
must  then  be  modified,  extended,  or  abridged,  so  far  as  to  avoid  such  an  inconvenience, 
but  no  further." 
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Nelson  v.  Hopkins.^ 

January  19,  1853. 

Devise  —  (hnstniction  —  Leaseholds  ~^  Misdescription, 

A  testator  gare  and  derised  all  his  freehold  and  copyhold  messnages,  fanns,  lands,  tenements, 
hereditaments,  and  real  estate  sitaate  at  Market  Kasen,  to  his  wife  for  life,  and  then  to  his 
son,  his  heirs  and  assigns  forever.  The  testator  had  no  property  at  Market  Basen,  axoepi 
A  leasehold  estate,  held  for  1,000  yean  :— 

Sddf  that  the  leasehold  estate  passed  nnder  the  aboTO  danse. 

George  Nelson,  by  his  will,  dated  the  9th  of  April,  1842,  after 
directing  the  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  bequeathing  divers  legacies  to  a  considerable  amount, 
proceeded  in  the  terms  following,  that  is  to  say — 

« I  give  and  devise  all  and  every  my  freehold  and  copyhold  mes- 
suages, cottages,  closes,  farms,  lands,  tenements,  hereditaments,  and 
real  estate  situate  at  Market  Rasen,  in  the  county  of  Lincoln,  and 
also  all  my  messuage  or  dwelling-house,  with  the  garden,  outbuildings, 
and  appurtenances  thereto  belonging,  situate  in  Albion  Street,  in  the 
parish  of  Sculcoates,  unto  my  dear  wife,  Elizabeth  Nelson,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  and  I  also  give  to 
her  the  rents  which  may  be  due  for  the  same  at  my  decease ;  and 
'  from  and  immediately  after  her  decease,  I  give  and  devise  the  same 
last-mentioned  real  estates,  hereditaments,  and  premises,  unto  and  to 
the  use  of  my  son,  Thomas  Sherlock  Nelson,  his  heirs  and  assigns 
forever." 

The  testator's  wife  died  in  his  lifetime,  and  he  died  in  November 
1848.  By  an  indenture  of  mortgage,  dated  the  23d  of  March,  1827, 
certain  messuages,  closes,  farms,  and  lands  situate  in  Market  Rasen 
aforesaid,  were  demised  to  the  testator,  for  the  term  of  1,000  yeara. 
Subsequently  to  the  date  of  the  mortgage,  J.  J.  Clark  became  a  bank- 
rupt, and  the  mortgage-money  being  unpaid,  the  testator  filed  a  bill 
in  this  court  against  his  assignees,  to  foreclose  the  equity  of  redemp- 
tion in  the  mortgaged  premises,  and  on  the  5th  of  June,  1834,  he 
obtained  an  order  absolute  for  foreclosure  of  the  equity  of  redemption. 
The  testator,  up  to  the  day  of  his  death,  continued  to  be  entitled  to 
all  the  said  messuages,  lands,  and  premises  in  Market  Rasen,  com- 
prised in  the  said  mortgage ;  but  he  had  not,  at  the  date  of  his  will, 
or  at  any  time  thenceforward  up  to  the  day  of  his  death,  any  freehold 
or  copyhold  messuages,  cottages,  closes,  farms,  lands,  tenements, 
hereditaments,  or  real  estate  whatsoever,  situate  at  Market  Rasen,  or 
near  or  adjoining  thereto,  nor  any  other  property  at  Market  Rasen 
besides  the  messuages  and  premises  comprised  in  the  mortgage  to 
which  the  description  contained  in  the  clause  of  his  will  could  apply- 

The  bill  was  filed  by  Thomas  Sherlock  Nelson,  the  son  of  the 
testator,  against  his  executors,  and  it  prayed  that  it  might  be  declared 

1  21  Law  J.  Bep.  (k.  8.)  Chanc.  410. 
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that,  according  to  the  proper  constraction  of  the  said  will,  the  plain* 
tiff  was  entitled  to  all  the  said  messuages,  hereditaments,  and  premises 
situate  at  Market  Rasen  aforesaid,  for  the  residue  of  the  said  term 
of  1,000  years,  and  for  all  such  other  estate  and  interest  therein  as 
the  testator  was  entitled  to. 

Bethell  and  Follett  appeared  in  support  of  the  bUI,  and  cited  Rose 
V.  BartleUj  Cro.  Car.  292 ;  Day  v.  Trig,  1  P.  Wms.  286 ;  and  Doe 
d.  Dufminffy.  Lord  Oranstoun^  9  Law  J.  Rep.  (n.  s.)  Exch.  294;  in 
which  leaseholds  had  been  held  to  pass  under  the  word  ^  freehold,"  &c« 

Bacon  and  iVtor,  for  the  executors,  said  they  were  not  desirous  of 
raising  any  objection  to  the  plaintiff's  demand,  but  submitted  the 
question  to  the  court,  and  contended  that  as  by  the  24th  section  of  the 
Wills  Act,  which  was  passed  previously  to  the  date  of  the  testator's  will, 
a  will  was  to  speak  from  the  death  of  a  testator,  the  reason  for  the 
former  decisions  had  ceased ;  and  the  reason  having  ceased  to  exist, 
the  question  was,  whether  the  court  would  now  carry  out  the  prin- 
ciple laid  down  in  the  cases  cited.  The  courts  had  always  declined 
to  follow  the  rule  whenever  there  was  any  property,  however  small, 
to  which  the  devise  could  apply.  No  intention  ought  to  be  carried 
out  except  what  the  testator  had  plainly  expressed  by  his  will. 

XiNDERSLEY,  V.  C.  The  rule  is  clearly  laid  down  in  the  author* 
ities  which  have  been  cited.  It  is  evident  from  the  words  of  this  will 
that  the  testator  intended  to  pass  to  the  plaintiff  the  prepay  which 
he  possessed  at  Market  Rasen.  The  effect  is,  that  the  plaintiff  is 
specific  legatee  of  these  leaseholds.  The  declaration  must,  therefore, 
be,  that  the  property  at  Market  Rasen  passed  to  the  plaintiff  under 
and  by  virtue  of  the  devise  contained  in  the  wilL 


Bell  v.  Barchakd.^ 

Karch  27,  1852. 

Lease  —  Restrictive  Covenants  —  Contract  —  Previous  Lease. 

In  canying  an  informal  contract  for  a  lease  into  effect,  the  Master  will  be  directed  to  regard 
previoas  leases  containing  special  corenants. 

A  landlord  by  memorandnm,  agreed  to  cancel  a  lease  for  fourteen  yean  containing  special 
covenants,  and  to  grant  a  new  lease  for  twenty-eiffht  years  at  a  reduced  rent.  After 
the  decease  of  the  landlord,  the  solicitors  of  tne  devisee  and  tenant,  to  avoid  a  suit, 
agreed  that  the  term  should  bis  reduced  to  twenty-one  years ;  but  upon  the  draft  being  sent, 
the  lessor  refused  to  forego  a  covenant  not  to  assign  the  lease  without  consent  Upon  a 
claim  by  the  tenant :  — 

Bdd,  that  he  was  entitled  to  a  specific  performance,  and  though  the  letter  of  proposed 

1  21  Law  J.  Bep.  (k.  s.)  Chanc.  411. 
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arrangement  by  the  tenant  said,  "  the  lease  tp  contain  all  covenants  nsoal  and  ordinaiy  ia 
fanning  leases,  *  it  was  referred  to  the  Master,  who,  in  settling  the  lease,  was  to  have  r^ard 
to  the  Icnsc  previously  held  bj  the  tenant 

William  Hilton,  by  a  lease,  dated  the  13th  of  November,  1840, 
demised  a  messuage  and  farm  called  Danningford  Wood  House, 
consistiug  of  about  100  acres  of  land,  to  George  Martin  Bell,  for 
fourteen  years,  at  the  rate  of  212L  a  year. 

W.  Hilton,  on  the  15th  of  September,  1846,  agreed  to  cancel  the 
lease,  and  he  thereby  agreed  to  grant  to  G.  M.  Bell  a  new  lease  for 
the  term  of  twenty-eight  years  from  Michaelmas  next,  at  the  reduced 
rent  of  100/.  per  annum ;  he  also  authorized  Mr.  Bell  to  build  a  house 
and  cart-shed,  and  deduct  the  amount  from  the  rent,  the  outlay  not 
to  be  more  than  400Z.,  and  he  said,  ^^  I  do  this  as  a  reward  for  the 
great  improvement  he  has  made  in  the  estate,  and  as  an  encourage- 
ment for  his  general  industry."  Under  his  will  and  codicil  these 
hereditaments  were  devised  to  his  sister,  E.  Barchard,  the  wife  of 
Joseph  Henry  Barchard,  in  fee. 

The  testator  died  about  the  25th  of  December,  1849.  After  his 
decease  G.  M.  Bell  filed  his  bill  against  Mr.  and  Mrs.  Barchard,  pray- 
ing  that  they  might  grant  the  lease  according  to  the  agreement  entered 
into,  but  at  the  request  of  Messrs.  Currie,  Woodgate,  &  Williams, 
the  solicitors  of  Mr.  and  Mrs.  Barchard,  all  proceedings  were  stayed, 
and  they  afterwards  made  a  proposition  stating  that  if  the  term  could 
be  shortened,  a  lease  would  be  granted  at  the  reduced  rent  of  lOOi 
per  annum,  and  the  400/.  laid  out  in  the  improvement  of  the  premises. 

Mr.  W.  H.  Clifton,  the  solicitor  of  Mr.  Bell,  after  an  interview  with 
Mr.  Woodgate,  wrote  to  him,  "  I  believe  the  following  are  the  terms 
to  which  you  assent  on  behalf  of  your  client,  viz.,  a  lease  for  twenty- 
one  years  to  be  granted  to  Mr.  Bell  from  Michaelmas  next  at  the 
reduced  rent  of  100/.  per  annum,  *  the  lease  to  contain  all  covenants 
usual  and  ordinary  in  farming  leases,'  400/.  to  be  laid  out  by  your 
client,  say  within  six  months,  in  the  erection  of  a  farm-house  upon 
the  estate ;  Mr.  Bell  to  erect  at  his  own  expense  the  cart-shed,  and 
such  other  out-buildings  as  he  may  require,  and  keep  the  same, 
together  with  the  house,  in  proper  repair,  and  so  deliver  up  at  the 
^expiration  of  the  lease." 

On  the  27th  of  January,  1851,  Mr.  Woodgate  wrote,  "  As  regards 
the  length  of  lease,  the  proposal  was,  that  the  term  of  twenty-eight 
years  mentioned  in  the  agreement  should  be  shortened  to  twenty- 
one  :  this  will  make  the  term  of  twenty-one  years  run  from  Michael- 
mas, 1846,  and  I  thought  we  so  understood  each  other.  This  point 
being  arranged,  I  give  an  assent  to  the  other  terms." 

On  the  28th  of  January,  1851,  Mr.  Clifton  wrote  to  Mr.  Woodgate, 
*•  I  fully  thought  the  term  agreed  on  was  to  run  from  the  present 
year,  and  so  informed  Mr.  Bell,  and  it  was  upon  this  understanding 
he  instructed  me  to  arrange  the  suit.  In  the  hope  of  carrying  out 
the  arrangement,  I  will  take  upon  myself  to  propose  that  the  term 
should  commence  from  Michaelmas  1850,  but*  less  than  this  I  feel 
sure  Mr.  Bell  will  not  accept.  I  trust  the  negotiation  for  an  amicUble 
settlement  may  not  be  broken  off  upon  a  difference  of  four  years 
only  in  the  term." 
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In  answer,  Mr.  Woodgate  wrote,  ^^I  certainly  concluded,  as 
expressed  in  my  former  note,  that  the  term  was  to  run  from  Michael* 
mas,  1846 :  however,  let  it  be  as  you  propose,  that  is,  from  Michaelmas 
1850." 

Mr.  Woodgate  afterwards  wrote  to  Mr.  Clifton,  and  also  to  Mr. 
Bell,  stating  that  as  the  terms  of  the  lease  had  been  agreed  on,  he 
was  ready  to  receive  the  rent. 

On  the  2d  of  August,  1851,  Messrs.  Currie,  Woodeate  &  Wil- 
liams sent  the  draft  lease  of  the  farm  to  be  executed,  m  pursuance 
of  the  agreement,  containing  a  covenant  not  to  assign  the  term  to 
be  granted,  or  to  underlet  or  part  with  the  possession  of  the  farm 
without  the  consent  of  the  defendants,  all  which  were  expunged  from 
the  draft  by  Mr.  Clifton,  on  behalf  of  Mr.  Bell,  as  being  contrary  to 
the  express  and  plain  terms  of  the  agreement 

On  the  8th  of  January,  1852,  Messrs.  Currie  returned  the  draft, 
stating  that  they  had  found  it  necessary  to  restore  it  to  its  original 
state,  corresponding  with  the  former  leases,  and  according  to  the 
agreement. 

On  the  12th  of  January,  1852,  Mr.  Clifton  proposed  a  reference  to 
a  conveyancer  to  settle  the  draft,  having  reference  to  the  agreement 
under  which  the  suit  was  to  be  compromised. 

No  reply  was  returned,  upon  which  the  plaintiff  filed  this  claim, 
asking  a  specific  performance  of  the  agreement  for  the  compromise 
of  the  suit  which  had  been  instituted,  and  for  the  costs  of  the  claim. 

Mr.  Woodgate  by  his  affidavit  said,  that  the  farm  had  been  let  in 
1826  for  200Z.  a  year,  and  again  in  1840  to  the  plaintiff  at  212/.,  upon 
each  of  which  occasions  the  lease  contained  covenants  restricting  the 
lessee  from  assigning  or  underletting  the  farm,  without  the  consent 
of  the  lessor;  that  in  the  correspondence  entered  into,  the  idea  of 
altering  the  covenants  in  the  old  lease  was  never  entertained,  except 
such  farming  covenants  as  the  present  improved  state  of  husbandry 
might  render  desirable,  and  that  his  desire  only  was  to  get  the  term 
shortened.  That  at  the  interviews  between  himself  and  Mr.  Clifton, 
no  mention  was  made  respecting  any  covenant  to  underlet  or  assign ; 
and  that  it  was  understood  that  farming  covenants,  having  reference 
to  the  lease  and  to  the  present  improved  mode  of  husbandry,  should 
be  inserted,  and  that  upon  inquiry  a  covenant  against  assigning  or 
subletting  was  usual  in  leases  in  the  county  of  Essex. 

Kenyon  Parker  and  Jolliffe^  in  support  of  the  claim.  The  agree- 
ment made  by  the  testator  entirely  destroyed  the  existing  lease,  and 
created  a  new  contract,  certain  as  to  term  and  rent,  but  inconclusive 
as  to  the  covenants.  This  contract  the  plaintiff  had  filed  a  bill  to 
*  enforce,  and  the  plaintiff  had  consented  to  shorten  the  term  upon 
having  a  lease  with  the  usual  covenants ;  a  restriction,  however,  upon 
dealing  with  the  property  was  an  unusual  covenant,  and  one  which 
the  court  would  not  sanction,  unless  specially  contracted  for.  Now, 
in  the  dealing  with  Mr.  Woodgate,  he  never  pretended  that  the  lease 
was  existing,  or  had  any  reference  to  the  agreement;  the  contract 
was  the  basis  of  the  letting.     The  plaintiff  agreed  to  forego  a  portion 
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of  the  benefit  secuied  to  him  upon  having  an  immediate  (settlement 
upon  the  terms  specified  in  these  letters.  These  letters  contained  the 
terms,  which  had  no  reference  to  any  restriction  upon  the  alienation 
of  the  term,  and  this  court  would  not  insert  it  in  their  absence,  it 
being  specially  cx>ntracted  for.  Church  v.  Brown^  16  Ves.  258 ;  Van 
y.  Carpe,  3  Myl.  &  K.  269 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  208 ; 
Henderson  v.  Hap^  8  Bro.  C.  C.  632« 

R,  Palmer  and  Burdon^  contra.  Nothing  would  be  more  unfair 
than  to  suppose  that  the  defendants  intended  to  deprive  themselves 
of  control  over  the  tenancy  of  their  own  estate.  The  bill  filed  by  Mr. 
Bell  was  to  obtain  performance  of  the  agreement  with  reference  to 
the  covenants  contained  in  his  previous  lease ;  and  if  the  contract 
subsequently  entered  into  was  a  surprise  upon  the  lessor,  the  court 
will  be  satisfied  if  it  is  carried  into  effect  strictly,  and  it  wUl  not  en- 
force a  specific  performance  merely,  without  the  general  covevants  for 
the  protection  of  the  lessors  being  inserted  in  the  lease,  and  parol  evi- 
dence will  be  admitted  to  explain  the  transaction  in  cases  of  mistake 
and  surprise,  the  same  as  in  cases  of  fraud.  The  Marquis  of  Toums- 
hend  v.  StangrooMj  6  Ves.  328.  A  binding  contract  might  be  entered 
into  bv  letters,  but  it  could  only  be  considered  with  reference  to  a 
more  formal  document.  Thomas  v.  Deringj  1  Keen,  729 ;  s.  c.  6  Law 
J.  Rep.  (n.  s.)  Chanc.  267.  If  the  plaintiff  is  entitled  to  a  specific 
performance  of  the  contract  entered  into  by  the  letters,  the  Master 
ought  to  settle  the  lease,  and  in  making  such  an  order  he  ought  to 
have  regard  to  the  agreement  of  the  16th  of  September,  1846 ;  that 
was  the  question  raised  by  the  bill,  and  nothing  passed  between  the 
solicitors  to  show  that  the  covenants  in  the  former  lease  were  to  be 
varied.  Mr.  Woodgate  was  not  dealing  for  a  new  agreement,  but 
merely  to  shorten  the  term.  The  owner  of  ihe  estate  was  a  married 
woman,  and  if  any  compromise  was  made,  it  was  the  act  of  the  hus- 
band alone,  and  ought  not  to  be  enforced  to  her  detriment 

Kenyon  Parker,  in  reply,  cited  Neaie  v.  Mackenzie,  1  Keen,  474. 

The  Master  of  the  Rolls.  These  letters  form  a  contract,  and  I 
must  declare  that  the  plaintiff  is  entitled  to  a  specific  performance 
and  must  also  refer  it  to  the  Master  to  settle  the  terms  of  the  lease, 
but  with  respect  to  them  I  think  it  necessary  to  make  a  special  direc- 
tion. The  construction  of  this  agreement  turns  upon  the  circum- 
stances which  existed  between  these  parties  before  the  first  of  these 
letters  was  written,  and  differs  materially  fi'om  what  it  would  have 
been  had  there  been  no  previous  dealings.  Had  the  transaction  be- 
gun with  the  first  of  these  letters,  it  would  have  been  for  the  Master 
to  say  what  covenants  should  be  inserted  in  the  lease.  But  the  testa- 
tor had  granted  a  lease  of  the  farm  to  the  plaintiff  in  1840,  which, 
amongst  others,  contained  a  clause  against  assignment.  In  1846  he 
agreed  to  cancel  this  lease,  and  grant  a  new  lease  for  twenty-one 
years  at  a  lower  rent,  and  in  addition  he  authorized  the  lessee  to  lay 
out  400/.  in  farm  buildings,  which  was  to  be  deducted  from  the  rent, 
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and  he  said  that  he  did  it  as  a  reward  for  the  improvements  he  had 
made  on  the  estate^  and  as  an  enconragement  for  his  general  indastiy. 
Had  there  been  nothing  further,  I  should  have  had  little  hesitation  m 
saying  that  the  testator,  if  it  was  a  binding  contract,  or  a  contract 
sought  to  be  enforced,  intended  to  have  a  covenant  inserted  in  the 
lease  to  connne  the  possession  of  the  farm  to  the  lessee.  Why  should 
he  give  him  this  beneficial  lease,  and  allow  him  to  underlet  the  farm 
to  persons  who  might  not  keep  it  in  that  repair  and  state  of  improve- 
ment which  the  testator  evidently  considered  valaable,  and  as  a 
reward  for  which  the  lease  was  given,  as  well  as  for  encouragement 
to  his  general  industry  ?  These  expressions  must  have  had  relation 
not  only  to  the  estate,  but  the  improvements  upon  it  I  think,  there* 
fore,  it  would  have  been  quite  inconsistent  with  the  contract  that  the 
lessee  should  have  had  so  beneficial  a  lease  with  a  power  of  underlet- 
ting it  to  other  persons. 

About  three  years  afterwards  the  testator  died,  without  having  exe- 
cuted the  lease,  and  then,  after  some  transactions  with  the  defend- 
ants, who  both  at  law  and  in  equity  represent  the  testator,  the 
plaintiff  filed  a  bill  for  the  specific  performance  of  the  contract  made 
with  the  testator.  Propossds  for  a  compromise  were  entertained,  in 
which  the  defendants  said,  ^'  If  you  will  reduce  the  lease  to  a  reason- 
able term  of  years,  we  wiU  not  resist  your  having  such  a  lease.  That 
is  agreed  to,  and  the  last  two  letters  alone  refer  to  a  variation  of  the 
terms ;  but  Mr.  Woodgate  gives  way,  and  they  agree  that  the  lease 
shall  be  for  twenty-one  years,  to  contain  "  all  covenants  usual  and 
ordinary  in  farming  leases."  Now,  I  am  called  upon  to  say  that  the 
true  construction  of  these  words  is,  that  the  lease  to  be  granted  is  not 
to  contain  the  provisions  in  the  lease  under  which  the  lessee  held ; 
but  I  cannot  consider  that  a  proper  construction  of  the  contract :  on 
the  contrary,  the  agreement  is  cumulative,  and  is  to  contain  all  the 
covenants  usual  and  ordinary  in  farming  leases  if  they  were  not  there. 
But  having  relation  to  the  lease  under  which  the  lessee  held,  or  now 
holds,  the  farm,  and  the  contract  between  the  parties,  it  required  an 
express  agreement  to  say  that  any  of  those  covenants  which  were 
beneficial  to  the  lessor  were  to  be  omitted ;  and  as  that  is  not  the 
case,  I  am  of  opinion  that  he  is  bound  by  it.  But  while  expressing 
that  opinion,  I  do  not  wish  to  fetter  the  Master  further  than  to  refer 
it  to  him  to  settle  the  lease,  having  regard  to  the  covenants  contained 
in  the  lease  of  1840.  The  farm  is  situate  at  Romford,  in  Essex,  and 
there  may  be  an  ordinary  custom  with  respect  to  farming  leases  in  that 
county ;  if  so,  the  Master  will  probably  and  properly  have  regard  to 
that  on  the  terms  contained  in  the  letter. 

With  respect  to  the  lease  itself,  I  shall  say  nothing  further  than 
that  this  is  a  contract  simply  by  the  husband  which  binds  him  only 
for  twenty-one  years.  The  case  of  Neale  v.  Mackenzie  was  not  sinu- 
lar ;  there,  a  man  having  a  life  interest  in  an  estate  contracted  that 
his  trustee,  who  had  a  power  to  lease,  should  grant  a  lease  of  the 
property,  and  became  insolvent,  so  that  the  contract  could  not  be  en- 
forced against  him;  but  it  was  sought  to  be  enforced  against  the 
trustee ;  and  the  court,  thinking  that  the  trustee  had  authorized  the 
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insolvent  to  enter  into  the  contract,  and  made  him  his  agent,  com- 
pelled the  trustee  to  convey  as  mnch  as  he  could  without  committing 
a  breach  of  trust :  but  that  is  different  from  the  equities  that  there 
would  be  against  the  husband  himself.  So,  in  the  case  of  Thomas  v. 
Derinffj  it  was  a  distinct  case,  and  Lord  Langdale  s%id,  ^  You  are 
endeavoring  to  enforce  a  different  contract  altogether."  It  was,  in 
fact,  a  contract  by  the  husband  that  the  trustees,  who  had  a  power 
of  sale,  should  convey  to  the  plaintiff;  and  the  plaintiff  sought  to 
enforce  the  contract  against  the  trustees,  and  the  trustees,  in  their 
discretion,  did  not  choose  to  execute  any  such  contract,  as  they  had 
never  entered  into  it,  and  had  never  authorized  the  defendant  as  their 
agent  to  enter  into  any  such  contract,  and  therefore  the  court  said 
that  the  contract  could  not  be  entered  into,  and  it  would  not  allow 
you  to  substitute  a  firesh  contract  in  the  place  of  that  which  could 
not  be  specificaUy  performed.  I  am  of  opinion  that  the  Master  must 
settle  the  lease,  and  have  regard  to  the  covenants  contained  in  the 
lease  of  1840;  but  further  than  that  I  shall  only  declare  that  the 
agreement  is  to  be  specifically  performed. 

[See  Vere  v.  Loveden^  12  Yes.  179,  ^nd  Jones  v.  JaneSf  12  Yes.  186.] 


,      ZULUETA  v.   YlNBNT.^ 
May  8,  1852. 

Attachment  —  Irregularity. 

An  attachment  for  want  of  an  answer,  retamable  immediately,  against  a  defendant  resident 

ont  of  the  jurisdiction,  is  irregolar. 

The  defendant,  Antonio  Yinent,  who  resided  in  Cuba,  had  made 
default  in  putting  in  his  answer  to  the  amended  bill,  and  on  the  17th 
of  April  the  plaintiff  sued  out  a  writ  of  attachment,  directed  to  the 
sheriif  of  London,  and  made  returnable  immediately. 

Lhydy  WUlcock^  and  Babington  now  appeared  in  support  of  a  mo- 
tion that  the  writ  of  attachment  might  be  set  aside  for  irregularity, 
the  practice  of  the  court  not  allowing  a  writ  of  attachment  returnable 
immediately  to  be  issued  against  a  defendant  resident  abroad.  Bo- 
schetti  v.  Power^  8  Beav.  180 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  175. 

Boupett  and  ShadweUy  for  the  plaintiff.  The  writ  of  attachment 
has  been  regularly  obtained.  An  order  has  been  made  for  substi- 
tuting service  of  the  subpcena  upon  the  defendant's  solicitors  in  Lon- 
don :  the  attachment,  therefore,  was  properly  directed  to  the  place  at 

1  21  Law  J.  Bep.  (n.  s.)  Chanc  414. 
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which  the  substituted  service  of  process  was  to  be  made.  This  case 
differs  altogether  from  that  cited,  which  was  not  to  restrain  an  action 
at  law.  In  that  case,  also,  no  order  had  been  made  for  the  substitu- 
tion of  service.     Yearsley  v.  Budgett^  11  Beav.  144. 

The  Master  of  the  Kolls.  I  can  only  decide  this  case  accord- 
ing to  the  strict  practice.  The  case  of  Boscheiti  v.  Power  is  clearly 
applicable  to  the  present  case,  and  determines  that  when  a  party  out 
of  the  jurisdiction  makes  default  in  putting  in  his  answer,  you  cannot 
issue  an  attachment  returnable  immediately  to  a  place  where  it  is 
known  he  cannot  be  found.  The  case  of  Boscheiti  v.  Power  was  de- 
cided after  inquiries  into  the  practice  had  been  made.  My  opinion 
therefore  is,  that  the  attachment  must  be  discharged,  and  with  costs. 


ZuLUETA  V,  Vinent.^ 

Kay  8,  1852. 

Bill — Pro  confesso  —  78/A  General  Order  of  the  Sth  of  May^  1843. 

The  defendant  had  never  been  in  this  country,  and  there  was  doubt  as  to  the  information 
given  him :  — 

JETe/c/,  that  he  could  not  be  deemed  to  have  absconded  to  avoid  answering,  or  to  have  refused 
to  obey  the  order  of  Uie  court  \  and  an  application  to  take  the  bill  pro  conftsao^  as  against 
him,  was  refused. 

This  was  a  motion  on  behalf  of  the  plaintiff,  under  the  77th  and 
78th  General  Orders  of  the  Court  of  the  8th  of  May,  1845,  Ord.  Can. 
312 ;  14  Law  J.  Rep.  (n.  s.)  Chanc.  2&1,  that  the  bill  might  be  taken 
pro  confesso. 

The  defendant  resided  in  Cuba,  and  upon  the  amended  bill  being 
filed,  the  plaintiff  applied  to  this  court  for  an  injunction,  but  the 
application  was  refused.  From  this  decision  the  plaintiff  appealed, 
and  while  the  appeal  was  pending  he  did  not  press  for  an  answer. 

After  the  appeal  had  been  disposed  of,  the  defendant  obtained  time 
to  answer,  but  when  the  last  application  for  further  time  was  made, 
it  was  refused,  and  the  defendant  was  now  in  default  for  want  of  an 
answer. 

In  opposition  to  this  application,  an  affidavit  was  made  by  the  de- 
fendant's solicitor  that  the  defendant  had  always  been  ready  and 
willing  to  put  in  his  answer,  but  that  he  could  not  do  so  until  the 
same  was  prepared  and  forwarded  to  Cuba,  in  March ;  and  that  the 
delay  was  attributable  to  him,  as  solicitor,  who  had  refrained  from 
preparing  and  forwarding  the  answer  under  the  impression  that  if  the 
plaintiff  failed  in  obtaining  an  injunction  restraining  the  action  at 

1  21  Law  J.  Kep.  (x.  s.)  Chanc.  415. 
VOL.  XI.  7 
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law,  the  plaintiff  would  not  require  an  answer,  and  firom  a  bond  fidt 
desire  to  save  unnecessary  expense. 

RoupeU  and  ShadweU^  for  the  plaintiff. 

Lloydy  Wtllcock,  and  Babington^  for  the  defendant,  were  not  heard 

The  Master  of  the  Bolls.  It  is  clear  that  the  78th  Greneral 
Order  gives  the  court  a  large  discretion ;  and  if  it  thought  proper,  it 
might  order  the  bill  to  be  taken  pro  confesso  against  the  defendant ; 
but  then  the  court  must  be  satisfied  that  the  defendant  has  really 
absconded  to  evade  the  service  of  process,  or  has  refused  to  obey  the 
process  of  the  court  It  is  manifest  that  the  defendant  in  the  present 
case  has  not  absconded,  since  he  has  never  been  in  this  country, 
and  so  far  from  desiring  to  evade  the  process  of  the  court,  he  ap- 
pears anxious  to  come  to  this  country  to  meet  the  case.  He  has 
apparently  been  misled  as  to  the  time  allowed  for  putting  in  his 
answer,  and,  had  correct  information  been  given  to  him,  he  probably 
would  have  put  in  his  answer  six  or  seven  months  back.  Under  the 
circumstances,  therefore,  it  is  impossible  to  grant  the  application,  and 
the  motion  must  be  refused,  but  without  costs. 


Miller  v.  Priddon.^ 

February  16, 1852. 

New  Trustees — Appointment — Settlement, 

A  settlement  contained  a  proviso  that  in  case  either  of  the  trnstees  should  die  or  become  mi« 
willing  to  act,  the  acting  trustees  or  trustee,  or  the  executors  or  administrators  of  any 
surviving  trustee,  might  nominate  a  fit  person  or  persons  in  his  or  their  place.  On  the 
death  of  one  trustee,  the  survivor  executed  a  deed,  by  which,  after  reciting  tnat  he  was  de- 
sirous of  retiring  from  the  trust,  and  that  he  had  appointed  another  person  to  be  a  trustee 
in  his  place,  he  conveyed  the  estate  to  the  new  trustee  upon  the  trusts :  — 

Bdd^  that  the  surviving  trustee  had  power  to  nominate  a  sole  trustee  to  act  in  his  place,  and 
that  the  appointment  by  recital  was  good. 

Held,  also,  that  a  receipt  si^ed  by  more  persons  than  one,  that  one  having  power  to  give 
receipts,  was  a  valid  receipt  by  tnat  one. 

This  case  and  the  particular  facts  of  it  are  fully  stated  in  18  Law 
J.  Rep.  (n.  s.)  Chanc  226.  The  appeal  to  this  court  was  made  by 
the  plaintiffs,  for  whom 

Malins  and  Borton  appeared. 

Stuart  and  Shapter  were  fwr  the  principal  respondent 


1  21  Law  J.  Bep.  (ir.  s.)  Chanc.  421. 
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jRott,  Lloydj  J.  Baiiyj  FreeUng^  Selwyn^  and  FI  Dawson  appeared 
for  other  parties. 

Their  lordships  were  of  opinion  that  the  decision  of  the  Vice- 
chancellor  was  correct.  Lord  Cranworth,  who  delivered  the  judg- 
ment of  the  court,  observing,  that  if  the  appointment  of  Cooke  alone 
was  valid,  the  subsequent  appointment  of  Holmes  with  him  was  equal- 
ly so ;  and  even  if  the  appointment  of  Cooke  alone  was  not  valid,  then 
the  subsequent  appointment  would  be  good,  because  the  latter  came 
within  the  very  letter  of  the  power  of  appointment  The  receipt  of  the 
purchase-money  being  given  by  the  two,  must,  qudcunque  vidy  be  good 
also.    The  appeal  must  be  dismissed. 


Turner  v.  Turner.^ 

December  19,  20,  22, 1851 ;  March  19,  20, 1852. 

Feme    Covert  —  Consent  —  Petition  for  Reheart/ng, 

A  testator,  by  his  will,  devised  his  real  estate  for  the  benefit  of  the  children  of  his  heiress  at 
law,  a  married  woman.  A  bill  was  filed,  on  behalf  of  the  children,  to  hare  the  trusts  of 
the  will  executed.  The  heiress  at  law  entered  a  caveat  against  probate,  bnt  did  not  pro- 
ceed. She  and  her  husband,  who  were  defendants  to  the  suit,  admitted,  in  their  joint  an* 
Bwer,  the  due  execution  of  the  will.  She  and  her  husband,  in  her  right  as  heiress,  brought 
an  action  of  ejectment  against  the  trustees  of  the  will,  but  afterwaras  discontinued  it,  and 
were  ordered  to  pay  the  costs.  At  the  hearing  of  the  cause  in  chancery,  an  issue  devisavit  vd 
non  was,  on  her  application,  granted,  her  adult  children  being  directed  to  be  plaintiffs.  The 
record  was  withdrawn  by  them  just  before  the  time  of  the  trial,  and  tbo  trustees  were  then 
directed  to  the  plaintiffs.  The  heiress  and  her  husband  appealed  from  tliis  order  unsuc- 
cessfully, their  petition  being  dismissed.  Just  before  the  time  for  the  trial  of  the  issue, 
the  heiress  at  law  and  her  hnsband  petitioned,  alleging  that  the  testator  was  unduly  in- 
fluenced against  them  in  making  his  will,  and  that  they  had  not  tried  the  issue  at  die 
earnest  solicitation  of  their  adult  cnildren,  and  praying  that  the  orders  relating  to  the  pro- 
ceeding to  the  trial  of  the  issue  might  be  discharged,  the  petitioners  nndertaking  to  admit 
the  yalidity  of  the  will,  and  submitting  to  the  execution  of  the  trusts  of  the  same,  and  prayine 
that  all  costs  of  and  relating  to  such  orders  might  be  costs  in  the  cause.  The  cause  ana 
this  petition  came  on  for  hearing  together,  and  on  the  14th  of  February,  1833,  a  decree 
establishing  the  will  was  made,  and  on  the  petition  an  order  was  made,  "the  heiress  at  law, 
by  her  counsel,  consenting,"  in  conformity  with  the  prayer  of  the  petition.  Further  pro- 
ceedings were  afterwards  taken  by  her  and  her  husoand,  both  in  the  ecclesiastical  court 
and  at  common  law,  which  failed,  and  she  was  enjoined  by  this  court  from  taking  any  fur- 
ther proceedings  for  the  recovery  of  the  real  estate.  On  the  13th  of  January,  1851,  she 
obtained  leave  to  present  a  petition  of  rehearing  of  the  decree  or  order  of  the  14th  of  Fe- 
bruary, 1833,  and  on  the  29tn  of  January,  she  obtained  an  order  for  setting  it  down.  On 
the  29th  of  May  the  order  of  the  13th  of  January,  for  a  rehearing,  was  discharged,  on  the 
ground  of  the  acquiescence  of  the  heiress  in  the  former  ^proceedings,  and  the  petition  was 
ordered  to  be  taken  off  the  file.    From  this  last  order  she  appealed. 

Beldy  that  the  heiress  at  law  being  a  married  woman  could  not  contract  not  to  have  the  canso 
reheard,  nor  could  she  by  her  conduct  bo  in  any  way  bound,  nor  could  her  consent  inserted 
in  the  order  of  the  14th  of  February,  1833,  in  any  way  prejudice  her  right. 

Hddj  also,  that  the  petitition  of  rehearing  must  be  restored  to  the  file. 

J5eU,  further,  (on  the  rehearing,)  that  the  decree  of  the  14th  of  February,  1833,  must  be  varied 
bv  striking  out  the  consent  or  tlie  heiress  at  law,  and  adding  words  reserving  to  her,  if  she 
should  survive  her  husband,  and  to  her  heirs  if  she  should  die  in  his  lifetime,  the  right  to 
dispute  the  will ;  but 

1  21  Law  J.  Kep.  (n.  s.)  Chanc.  422. 
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Seldy  also,  that  although  the  decree  was  inopcratiye  against  the  hexress  at  law  to  bind  her 
inheritance,  it  was  conclosive  as  against  the  husband  as  tenant  by  the  curtesy  to  the  ex- 
tent of  his  estate ;  the  decree  bein^,  in  fact,  a  bargain  that  all  his  and  his  wiie's  costs,  to 
which  he  was  alone  liable,  should  he  costs  in  the  cause,  ho  agreeing  that  they  would  no 
longer  dispute  the  wilL 

The  suit  in  this  case  was  instituted,  on  the  3d  of  October,  1829,  by 
the  children  of  Mrs.  Mary  Ann  Meryweather,  all  of  whom  were  then 
infants,  by  their  next  friend,  against  the  trustees  of  the  will  of  Mr. 
William  Turner,  that  lady's  father,  and  against  the  lady  and  Mr. 
William  S,  Meryweather  her  husband,  which,  after  alleging  her  to  be 
heiress  at  law  and  customary  heiress,  prayed  that  the  same  will  might 
be  established  and  the  trusts  carried  into  execution  under  the  decree 
of  the  court.  During  the  litigation  a  great  variety  of  proceedings 
were  taken  in  different  jurisdictions,  but  the  facts  chronologically  ar- 
ranged may  be  stated  in  a  moderate  compass.  The  testator's  will  was 
dated  on  the  19th  of  September,  1829,  and  by  it  he  devised  and  be- 
queathed his  real  and  personal  estate  to  certain  trustees  for  the  benefit 
of  the  children  of  Mrs.  Meryweather,  his  daughter  and  only  child. 
He  bequeathed  to  her  a  sum  of  500/.  and  an  annuity  of  500/.  a  year 
during  the  joint  lives  of  herself  and  her  husband,  and  an  annuity  of 
1,000/.  in  lieu  of  it  if  she  should  survive  him.  The  testator  also  af- 
fected to  deal  with  the  guardianship  of  his  daughter's  children,  by 
directing  their  removal  from  the  care  of  their  father  and  mother,  and 
he  gave  peculiar  directions  as  to  the  mode  of  payment  of  the  annuity 
to  her.     He  appointed  the  trustees  his  executors. 

A  caveat  was  immediately  entered  on  behalf  of  Mrs.  Meryweather; 
but  no  further  proceedings  being  taken,  probate  passed  of  the  will  and 
a  codicil  on  the  same  day  as  the  original  bill  was  filed.  Mr.  and 
Mrs.  Meryweather  appeared  and  answered  jointly,  admitting  the  due 
execution  of  the  will  and  codicil.  The  trustees,  on  her  application, 
paid  the  legacy  of  500/.  She  and  her  husband  presented  a  petition 
in  the  cause  for  payment  of  the  annuity  of  500/.  a  year,  and  the  same 
was  ordered  accordingly  and  paid.  With  a  view  to  dispute  the  valid- 
ity of  the  will  on  the  ground  of  the  testator's  insanity,  Mr.  and  Mrs. 
Meryweather,  in  her  right  as  heiress  at  law,  in  Michaelmas  term,  1829, 
brought  an  action  of  ejectment  against  the  trustees,  and  after  appear- 
ance and  notice  of  trial,  and  countermand  of  it,  the  action  was  dis- 
continued and  the  plaintiffs  were  ordered  to  pay  the  costs. 

The  cause  came  on  for  hearing  on  the  25th  of  January,  1832,  when, 
on  the  application  of  Mrs.  Meryweather,  an  issue  devisavit  vel  non  was 
directed,  the  adult  plaintiffs  to  be  plaintiffs  at  law,  and  the  heiress  at 
law  and  her  husband  to  be  defendants.  Leave  was  also  given  to  the 
trustees  to  attend  by  counsel  and  examine  witnesses  in  support  of  the 
will,  although  they  were  not  directed  to  be  parties  on  the  record.  The 
plaintiffs  withdrew  the  record  just  on  the  eve  of  the  trial,  and  trustees 
applied  to  the  court,  and  on  the  27th  of  November,  1832,  an  order 
was  made  substituting  them  as  plaintiffs  in  the  action,  and  the  trial 
was  appointed  for  the  19th  of  February,  1833.  The  next  important 
step  taken  by  the  heiress  at  law  and  her  husband  was  a  petition  of 
appeal  from  this  order,  presented  in  December,  1832,  praying  that  the 
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adult  plaintii&  might  be  contintied  plaintiffs  at  law,  and  that  the 
petitioners  might  have  leave  to  examine  them,  but  the  petition  was  dis- 
missed. Before  the  trial,  and  on  the  5th  of  February,  1833,  a  petition 
(the  groundwork  of  the  present  application)  was  presented  in  the 
cause  by  Mr.  and  Mrs.  Meryweather,  which  alleged  that  the  testator 
was  at  the  time  of  the  execution  of  his  will  and  codicil  under  the  in- 
fluence of  persons  hostile  to  his  daughter  and  her  husband,  who,  tak- 
ing advantnge  of  his  impaired  state  of  mind,  compelled  him  to  make 
such  will  and  codicil,  and  "  that  your  petitioners  have  been  guided 
throughout  the  before-mentioned  proceedings  in  opposing  the  said 
will  and  codicil  from  a  deep  sense  of  injury  and  from  the  conviction 
of  the  necessity  for  your  petitioners  to  clear  their  characters  from  the 
imputations  conveyed  by  the  said  will  and  codicil,  more  particularly 
as  the  said  testator  has  therein  directed  that  the  guardianship  of  your 
petitioners'  children  shall  be  removed  from  them ;  that  your  petition- 
ers' said  children  have  always  lived  on  terms  of  the  greatest  affection ; 
that  the  said  testator  has  directed  the  payment  of  the  said  annuity  of 
500Z.  to  your  petitioner  Mary  Ann  Meryweather  in  a  way  degrading 
to  the  feelings  of  herself  and  her  said  husband  ;  that  your  petitioners 
have  at  the  urgent  request  of  the  said  (the  three  adult  children  and 
plaintiffs)  consented  and  agreed  to  withdraw  all  further  opposition  to 
the  said  will  and  codicil,  the  said  (adult  children  and  plaintiffs)  be- 
ing willing  and  desirous  that  the  expenses  hitherto  incurred  by  your 
petitioners  in  preparing  for  the  said  trial  should  be  allowed  to  your 
petitioners  as  costs  in  the  cause."  This  petition  then  prayed  that  the 
order  of  the  25th  of  January,  1832,  directing  the  issue  devisavit  vel  non, 
and  the  order  of  the  27th  of  November,  1832,  substituting  the  trus- 
tees as  plaintiffs  in  the  issue,  might  be  discharged,  and  that  the  costs 
of  and  relating  to  the  issue,  and  of  the  said  application,  and  conse- 
quent thereupon,  might  be  costs  in  the  cause  as  between  the  solicitor 
and  client,  the  "petitioners  hereby  undertaking  to  admit  the  validity 
of  the  said  will  and  codicil  of  the  said  testator,  and  submitting  to 
have  the  trusts  thereof  performed  and  carried  into  effect  under  the  di- 
rection of  this  honorable  court'* 

This  petition  came  on  for  hearing,  together  with  the  cause,  upon 
further  directions,  on  the  14th  of  February,  1833,  when  a  decree  or 
order  was  made  in  the  cause  and  on  the  petition,  which  was  prefaced 
by  the  words  "  the  said  Mary  Ann  Meryweather,  the  heiress  at  law 
and  customary  heiress  of  the  said  testator,  by  counsel,  consenting 
that  the  said  orders  of  the  25th  of  January,  and  the  27th  of  Novem- 
ber, 1832,  be  discharged,"  the  same  were  ordered  to  be  discharged  ac- 
cordingly ;  and  it  was  declared  that  the  will  and  codicil  were  well 
proved,  and  it  was  declared  that  they  be  established,  and  the  trusts 
thereof  be  performed  and  carried  into  execution.  The  costs  were 
then  ordered,  as  prayed  by  the  petition,  to  be  taxed,  and  when  taxed 
to  be  paid  in  the  manner  therein  mentioned.  Matters  remained  in  tliis 
state  for  ten  years ;  when,  in  March,  1843,  Mr.  and  Mrs.  Meryweather 
cited  the  executors  to  prove  the  will  in  the  Prerogative  Court  of  Can- 
terbury, but  the  executors  were  dismissed  from  further  attendance, 
that  court  being  of  opinion  that  the  conduct  of  the  heiress  at  law 
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and  her  husband  in  the  proceedings  in  chancery  had  barred  them 
from  such  proceeding,  but  the  costs  were  ordered  to  be  paid  out  of 
the  estate.  The  executors  were  again  cited  in  the  same  court  by  one 
of  the  daughters  of  Mrs.  Mervweather  in  April,  1844,  and  subse- 
quently the  will  and  the  codicil  were,  on  the  10th  of  March,  1846, 
pronounced  duly  proved,  all  proceedings  against  the  executors  having 
been  abandoned.  An  act  of  parliament  was,  in  1845,  applied  for  to 
enable  the  granting  of  building  leases,  the  petition  for  which  was  signed 
by  Mrs.  Meryweather,  and  the  same  was  passed  with  a  saving  clause 
extending  to  the  rights  of  that  lady  and  her  heirs.  In  1846  and  in 
1849  she  and  her  husband  brought  other  actions  of  ejectment  against 
the  trustees,  and  in  March,  1850,  an  injunction  was  granted  by  the 
Vice- Chancellor  of  England  to  restrain  them  from  proceeding  with 
any  action  already  commenced  or  prosecuting  any  other  action  of 
ejectment  for  the  recovery  of  any  part  of  the  real  estate  of  the  testator 
devised  to  the  trustees,  or  from  in  any  manner  litigating  or  disputing 
the  validity  of  the  will  and  codicil.  The  late  Alaster  of  the  Rolls, 
Lord  Langdale,  on  the  13th  of  January,  1851,  (reported  20  Law  J. 
Rep.  (n.  s.)  Chanc.  112,)  gave  Mrs.  Meryweather  leave  to  present  by 
her  next  friend  a  petition  of  rehearing  of  the  decree  or  order  of  the 
14th  of  February,  1833,  and  on  the  29th  of  the  same  month  of  Janu- 
ary she  obtained  an  order  for  setting  the  same  down.  The  trustees, 
on  the  29th  of  May  following,  moved,  before  the  present  Master  of 
the  Rolls,  Sir  John  Romilly,  to  discharge  the  order  of  the  13th  of  Janu- 
ary, 1851,  that  the  petition  of  rehearing  might  be  taken  off  the  file. 
His  honor^  granted  the  motion  on  the  ground  of  the  acquiescence  of 
Mrs.  Meryweather  in  the  decree  or  order  of  the  14th  of  February, 
1833,  and  the  petition  was  accordingly  taken  off  the  file. 

1  The  judgment  of  the  Master  of  the  Bolls  was  partly  as  follows :  —  "  This  is  a  mo- 
tion made  by  the  trustees  of  the  will  of  Mr.  Turner,  deceased,  to  discharge  an  order 
made  by  Lord  Langdale  on  the  18th  of  January,  1851,  permitting  a  petition  of  rehear- 
ing to  be  presented,  to  rehear  an  order  pronounced  on  the  14th  of  February,  1833; 
and  the  motion  also  asks  that  the  petition  presented  in  consequence  of  that  permission 
should  be  taken  off  the  file,  and  that  the  costs  of  the  motion  shomd  be  paid  by  the  petitioner 
or  her  next  friend.  .  .  Although  there  are  a  great  number  of  cases  in  which  undoubtedly 
the  wife  is  not  bound  by  the  proceedings  that  take  place  by  her  husband,  yet  I  think  upon 
the  present  occasion  there  is  no  such  state  of  affairs,  and  she  is  not  at  liberty  to  make 
use  of  that  argument  She  might  have  proceeded,  as  she  now  proceeds,  as  soon  as  she 
had  notice  of  the  order  to  seek  to  rehear  that  order,  if  she  said  she  was  not  bound  by 
it.  She  does  not  dispute  that  she  had  notice  of  the  order  from  the  time  when  it  was 
made ;  she  says  she  did  not  understand  the  effect  of  it ;  but  the  effect  of  it  was  express, 
the  order  stating  that  the  heiress  at  law  admits  the  will  and  that  the.will  is  to  be  carried 
into  effect,  and  the  trusts  of  it  duly  executed.  There  is  no  technical  or  legal  lan- 
guage difficult  of  comprehension  there,  nothing  which  is  not  obvious  to  any  person's 
understanding.  Any  person  endowed  with  ordinary  common  sense  must  know,  that 
admitting  a  will,  submitting  to  perform  its  trusts,  and  to  have  the  trusts  of  it  carried  into 
execution,  is  inconsistent  with  the  contesting  or  setting  aside  that  will.  I  think  it  must 
be  taken  as  if  she  had  knowledge  of  the  proceeding.  If  she  was  not  bound  by  the  pe- 
tition she  might  have  taken  the  step  she  now  proposes  to  take.  .  .  Now,  considering 
the  lapse  that  has  occurred,  and  the  loss  of  evidence  that  may  possibly  arise  in  so  great 
a  length  of  time,  particularly  on  a  subject  of  so  much  difficulty  as  the  sanity  of  a  testa- 
tor, it  would  be  under  very  peculiar  circumstances  that  I  should  think  myself  justified 
in  allowing  an  heiress  at  law,  who  had  not  acted  upon  a  pennission  to  contest,  first 
^ven  so  long  since  as  twenty  years  ago,  to  obtaun  the  assistance  of  the  court  for  doing  that 
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Mrs.  Meryweather  now  appealed  from  this  last  order,  and  on  the 
hearing  of  that  appeal  the  Lords  Justices  offered,  in  order  to  save 
expense,  that  if  they  should  be  of  opinion  that  the  petition  of  re- 
hearing should  be  restored  to  the  file,  they  would  themselves  hear  and 
dispose  of  it,  instead  of  the  same  being  sent  again  to  some  other 
branch  of  the  court,  —  an  offer  which  was  at  once  accepted.  As  this 
report  is  confined  to  the  important  question  whether  a  married  wo- 
man, heiress-at-law,  can  by  contract,  or  conduct,  or  consent,  bind 
herself  and  her  heirs  in  a  suit  relating  to  her  inheritance,  it  may  be 
as  well  here  to  mention  that  at  the  hearing  of  the  appeal  to  discharge 
the  order  of  the  29th  of  May,  1851,  several  objections  were  taken  to 
the  petition,  and  among  them  that  it  was  not  properly  entitled ;  but 
an  offer  being  made  to  reform  it  in  that  respect,  and  it  being  shown 
that  the  objection  was  not  taken  at  the  Rolls,  it  was  held  to  be  im- 
material. It  was  also  objected  that  the  petition  stated  too  much ; 
but  it  being  shown  that  no  relief  was  grounded  on  that  fact,  the 
court  overruled  the  objection,  considering  that  the  only  way  it  could 
be  material  would  be  on  the  question  of  costs  if  the  petition  should 
be  heard ;  and  it  was  further  objected  that  the  petition,  in  referring  to 
the  act  of  parliament  as  to  the  building  leases,  did  not  state  enough, 
but  both  their  lordships  concurred  in  thinking  that  the  title  of  the 
statute  being  stated  was  sufficient  to  give  the  court  cognizance  of  its 
contents,  and  all  parties  were  agreed  that,  whatever  might  be  the  de- 
cision on  the  appeal,  what  had  been  done  under  the  act  of  parlia- 
ment was  to  stand.  Upon  these  several  points  the  case  of  Wood  v. 
Griffith^  1  Mer.  35,  was  cited,  and  commented  on. 

Bethell  and  VUliers  appeared  for  Mrs.  Meryweather. 

Rolty  Roundell  Palmer^   Wright^  Hardy^  and  X  V.  Prior^  for  the 
other  parties. 

which  ought  to  have  been  done  so  long  before ;  especially,  when  I  find  an  order  ex- 
pressly made  directing  the  will  to  be  established,  and  declaring  that  the  costs  of  all 
parties  by  a  species  of  arrangement  should  be  paid  at  that  time  upon  the  footing  and 
upon  the  apparent  understanding  that  there  was  to  be  no  further  litigation  on  the 
subject  That  has  been  acted  upon  ever  since.  This  lady  must  have  been  aware 
of  the  effect  of  that  order,  and  of  the  consequences  of  it,  and  any  steps  that  were  pro- 
per to  be  taken  ought  to  have  been  taken  long  ago.  Taking  all  these  things  mto 
consideration  I  am  satisfied  I  could  not  do  a  worse  act  than  allow  the  matter  to  be 
reheard  on  the  present  occasion.  It  is  said  that  the  matter  for  rehearing  is  for  error 
patent  on  the  face  of  the  decree.  I  do  not  think  that  makes  any  substantial  variation 
with  respect  to  the  particular  matter  alleged ;  nor  am  I  satisfied  that  it  is  so,  for  the 
error,  if  any,  is,  that  counsel  appeared  and  consented  that  the  order  should  be  discharg- 
ed, when,  in  fact,  no  such  counsel  did  appear ;  at  least  that  is  the  most  favorable  way 
for  the  petitioner  to  state  that  matter.  1  am  not  satisfied,  nor  is  there  any  thing  to  show 
me,  what  actually  took  place  on  the  occasion.  It  b  possible,  that  upon  that  occasion 
the  court  might  nave  said  that  it  was  necessary  that  counsel  should  appear,  and  con- 
sent that  the  order  should  be  discharged,  and  that  thereupon  one  of  the  counsel  might 
have  been  instructed,  and  might  have  given  such  consent  I  think  in  that  case  it 
would  have  been  sufficient  I  am  of  opinion  that  I  ought  not  to  permit  the  petition  to 
be  reheard.  I  think  that  the  motion  must  bo  granted  to  the  extent  of  ordering  the 
order  made  by  Lorf  Langdale  to  be  discharged,  and  taking  the  peuuon  off  the  file. 
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Davenport  v.  Stafford^  8  Beav.  503 ;  s.  c.  14  Law  X  Rep.  (n.  s,) 
Chanc,  414 ;  and  several  of  the  cases  there  collected,  Hargrave  v. 
Hargrave^  8  Beav.  289 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  250 ;  and 
Owyrme  v.  Edwards^  9  Beav.  22 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc. 
84 ;  were  cited  and  relied  on  in  opposition. 

Upon  the  hearing  of  the  motion  to  discharge  the  order  of  the  Mas- 
ter of  the  Rolls  removing  the  petition  of  rehearing  from  the  file,  their 
lordships  delivered  judgment,  which  was,  save  only  as  to  the  points 
before  adverted  to,  as  follows :  — 

Knight  Bruce,  L.  J.  A  bill  was  filed  in  this  case,  among  other 
purposes,  to  establish  a  will,  against  the  heiress-at-law,  who  was  a 
married  woman.  It  came  on  to  be  heard,  and  then  the  only  decree, 
if  it  was^a  decree,  was  to  direct  an  issue.  An  order  was  subsequently 
made,  upon  the  application  of  the  trustees  of  the  will,  that  they 
should  be  made  parties  to  the  issue,  as  I  understand,  in  the  place  of 
some  children  of  the  lady  who  were  to  have  been  parties.  That  I 
understand  to  have  been  the  nature  of  the  order.  Before  that  was 
tried,  a  petition  ^as  presented  by  the  husband  of  the  lady,  in  the 
names  of  himself  and  his  wife,  which  is,  in  some  respects,  very  re- 
markable, for  it  does  not  state  the  conviction  either  of  the  husband 
or  of  the  wife  that  the  will  was  a  good  one ;  it  states  that  they  had 
been  induced  to  abandon  the  opposition  to  a  bad  will  at  the  request 
of  the  children,  and  for  a  pecuniary  consideration,  namely,  the  pay- 
ment of  certain  costs,  in  which  alone  the  husband  could  be  interest- 
ed, and  not  the  wife.  This  was  in  effect  a  money  payment  to  him. 
That  petition  having  been  filed,  came  on  with  the  cause,  and  there- 
upon a  decree,  or  decretal  order,  was  made  in  conformity  with  that 
application,  and  which,  I  suppose,  provides  that  the  costs  may  be 
paid  in  the  same  way  —  the  way  I  have  mentioned  —  that  is,  that 
the  bargain  may  be  performed.  If  that  is  not  a  sale  by  the  husband 
of  the  wife's  right  I  do  not  know  what  it  is.  With  regard  to  this 
lady's  consent  by  counsel,  it  may  be  said  that  the  consent  of  a  mar- 
ried woman  by  her  counsel,  distinct  from  her  husband,  she  having 
been  defended  with  him  and  by  him,  and  not  separately,  is  matter  of 
mere  nonsense,  and  perhaps  it  is.  Perhaps  it  is  utterly  without  mean- 
ing ;  but  if  it  has  any  meaning,  it  is  wrong,  because  she  could  not  so 
consent ;  she  is  entitled,  therefore,  to  have  the  matter  set  right,  be- 
cause it  is  contrary  to  the  law  of  the  country.  She  has  a  right, 
whether  the  words  inserted  in  the  decree  are  mere  nonsense  or  not,  to 
have  them  struck  out,  as  being  contrary  to  the  known  and  established 
law  of  the  country.  The  words  intimating  her  consent  by  counsel 
were  inserted  in  the  order,  I  am  convinced,  without  the  knowledge  of 
the  learned  Judge  whose  order  it  purports  to  be,  and  without  having 
his  attention  called  to  it  This  is  not  the  first  instance  in  my  ex- 
perience in  which  parties  have  drawn  down  great  mischief  on  them- 
selves by  altering  the  order  according  to  their  own  fashion  and  views 
without  the  knowledge  of  the  court  But  assume  the  order  to  be 
all  that  it  seems,  then  the  case  comes  to  this,  that  the  husband  aban- 
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dons  the  right  to  have  an  issue  to  try  the  validity  of  the  will  as  to 
the  freehold  estates  in  fee-simple  of  his  wife's  ancestors.  It  has  been 
said  that  the  husband  is  dominus  litis;  that  he  has  the  entire  conduct 
of  the  cause ;  and  that  the  wife  is  bound  effectually  and  forever,  by 
what  the  husband  has  done.  Now  that  undoubtedly  is  a  most  serious 
proposition,  considering  the  guard  with  which  the  law  in  this  country 
in  general  surrounds  a  married  woman  as  to  her  real  estate.  It  is 
not,  however,  for  me  to  deny  that  there  may  be  cases  in  which  the 
husband,  by  his  manner  of  conducting  a  cause,  may  so  bind  the  right 
of  his  wife  as  to  her  real  estate.  There  may  be  such  cases ;  but  is 
this  one?  It  is  not  one  in  which  the  husband  has  said,  ^  I  conduct 
this  cause  for  myself,  I  feel  that  I  have  no  defence,  and  I  give  it  up.** 
He  says,  "  There  is  no  will  at  all ;  my  children,  or  some  of  them, 
wish  me  to  give  up  the  suit;  I  am  offered  certain  money  terms  for 
the  purpose,  and,  therefore,  I  give  it  up."  What  is  that  more  or  less 
than  a  sale  ?  It  is  so  in  other  words,  and  in  mere  words ;  but,  sub- 
stantially, I  do  not  observe  the  difference.  Then,  if  all  these  con- 
siderations were  otherwise,  is  this  a  kind  of  point  to  be  decided,  not 
on  a  rehearing — not  in  the  ordinary  way  in  which  important  ques- 
tions are  decided  by  the  court — but  on  an  application  to  prevent  a 
petition  of  rehearing  from  being  heard,  —  the  closing  of  the  doors  of 
the  court  against  the  wife  because  something  has  been  done  which 
the  court  decides  is  an  answer  to  her  claim  ?  There  may  be  cases 
in  which  it  is  right  to  do  so.  There  have  been,  indeed,  cases  in 
which  judges  of  the  highest  authority  have  directed  petitions  of  re- 
hearing to  be  taken  off  the  file.  Undoubtedly  such  cases  may  occur. 
The  case  ought  to  be  very  clear  for  that  purpose,  and  not,  as  I  think, 
with  great  deference,  in  a  case  of  this  description,  where  there  is  so 
much  to  be  argued.  Without,  therefore,  giving  any  opinion  whether 
the  issue  will,  if  directed,  succeed  ;  or  whether  the  issue  will  be  di- 
rected at  all ;  whether  there  is  any  foundation,  or  a  total  absence  of 
foundation,  for  the  petition  of  rehearing,  my  impression  is,  that  eve- 
ry thing  that  is  to  be  said  against  the  petition  of  rehearing  ought  to 
be  said  when  it  shall  come  on  as  a  cause,  either  on  the  materials  ex- 
isting in  the  cause  and  on  the  petition  of  rehearing  alone,  or  upon 
that  proceeding,  coupled  with  such  other  proceeding,  if  any,  as  those 
opposed  to  it  may  think  fit  to  institute.  Although,  therefore,  the 
Master  of  the  Rolls,  in  stopping  the  proceeding  in  limine^  has  done 
that  which  is  substantially  the  best  thing  in  the  world  for  all  parties 
concerned,  I  am  of  opinion,  with  great  deference  to  him,  that  the 
matter  must  be  discussed  at  a  later  stage ;  and,  therefore,  I  think  the 
petition  of  rehearing  should  be  restored  to  the  file. 

Lord  Cranwortu,  L.  J.  I  am  of  the  same  opinion.  I  give  no 
opinion  as  to  whati  will  be  the  result  of  the  rehearing  of  the  petition, 
either  with  reference  to  the  particular  facts  of  this  case  or  the  gene- 
ral question,  as  to  how  far  the  husband,  conducting  his  wife's  defence 
by  his  act  has  bound  her  inheritance,  which  is  a  very  important  ques- 
tion, and  upon  which,  I  repeat,  I  express  no  opinion  at  all.  What 
his  honor  the  Master  of  the  Rolls  seems  to  have  done,  and  I  think, 
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with  all  respect  for  him,  erroneously  done,  is,  that  he  considered  this 
as  a  point  to  be  discussed  on  the  preliminary  question  whether  the 
parties  should  be  allowed  to  rehear  or  not  The  authorities  \rhich 
it  would  seem  his  honor  mainly  relied  upon  were  two  or  three  ca- 
ses before  Lord  Langdale,  which  I  think  proceeded  on  totally  differ^ 
ent  principles.  I  allude  particularly  to  Davenport  v.  Stafford^  Har- 
grave  V.  Hargravey  2Lnd  Gwynne  v.  Edwards;  all  which  cases  pro- 
ceeded on  this  ground :  — "Assume,"  it  was  said, "  that  the  rehearing  is 
a  matter  of  right  upon  the  certificate  of  counsel,  or  so  much  a  matter  c^ 
right  that,  pritnd  faciei  the  right  is  admitted ;  yet  a  party,  after  a  decree, 
may  so  conduct  himself  that  this  court  will  say,  '  It  is  inequitable  to 
let  you  present  a  petition  of  rehearing  at  all.' "  Fot  instance,  sop- 
pose  a  decree  were  made  that  gave  benefits  to  each  party,  and  that 
after  that  decree  was  made,  one  of  those  parties.  A,  says  to  B,  the 
other  party,  "  Let  me  have  no  more  disputes  about  it,  I  will  execute 
a  release  to  you  of  all  claims  whatsoever."  It  is  done  for  valuable 
consideration.  And  if  afterwards  that  party  giving  that  release  were 
to  ask  to  have  the  matters  reheard,  the  principles  on  which  Lord 
Langdale  proceeded  would  apply.  They  went  to  this  extent :  "  There 
is  injustice,  and  you  have  precluded  yourself  firom  any  right  of  re- 
hearing ;  just  as  if  you  had  done  that  before  the  original  hearing,  you 
would  have  afforded  ground  of  defence,  and  it  is  not  just  that  you 
should  now  be  allowed  to  rehear."  I  have  put  the  case  of  a  party 
to  a  release,  or  by  contract,  which  would  be  the  same  thing,  actually 
debarring  himself.  This  extends  that  doctrine  somewhat  further,  but 
not  further  than  principle  requires  and  renders  just  Lord  Langdale 
said,  "  If,  by  your  conduct,  you  have  so  dealt  that  the  parties  might 
infer  that  you  never  meant  to  question  that  decree,  you  shall  not  af- 
terwards be  allowed  to  have  it  reheard."  That  was  the  principle  on 
which  his  lordship  went  in  those  cases.  Now,  suppose  that  doc- 
trine to  be  most  correct,  that  a  party  may  by  his  conduct  prevent 
himself  from  the  right  to  rehear,  how  does  that  apply  to  the  case  of 
a  married  woman,  who  cannot  contract,  and,  therefore,  cannot  by 
contract  conduct  herself  in  such  a  way  as  that?  Is  she  to  be  dealt 
with  as  if  she  had  contracted  ?  In  my  opinion,  it  is  impossible  for  a 
married  woman  by  contract  to  prevent  herself  from  having  the  right 
to  have  her  cause  reheard ;  so  neither  can  she  do  so  by  her  conduct 
It  appears  to  me  that  the  distinction  was  not  sufficiently  directed  to 
the  attention  of  his  honor  in  dealing  with  this  case.  From  the 
very  short  note  that  was  handed  up,  it  appears  that  his  honor  relied 
upon  those  cases,  and  dwelt  very  much  upon  the  knowledge  that 
must  have  been  in  the  mind  of  Mrs.  Meryweather  as  to  what  had 
been  done,  and  that  therefore  she  ought  to  be  bound.  Assume  her 
knowledge  to  have  been  as  perfect  as  possible  —  assume  that  she  had 
had  a  copy  of  the  decree,  and  released  all  further  demands,  in  my 
opinion  it  would  have  been  an  act  perfectly  inoperative ;  and  I  do 
not  think  that  her  conduct  could  have  put  her  in  a  different  situation. 
It  appears  to  me  that  the  cases  relied  upon  did  not  warrant  the  judg- 
ment of  his  honor,  and  that  as  there  is  nothing  to  take  this  case 
out  of  the  ordinary  rule  that  a  party  to  a  cause  has  a  right  to  have 
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the  same  reheard,  this  petition  must  be  restored  to  the  file.  The  or- 
der of  the  Master  of  the  Rolls  will  be  reversed,  but  all  costs  will  be 
reserved  until  after  the  rehearing  or  until  further  order,  and  all  par- 
ties  will  have  liberty  to  apply. 

The  petition  of  rehearing  having  been  argued,  by  the  same  coun- 
sel, for  Mrs.  Mery^eather,  the  following  opinion  was  stated  by 

Knight  Bruce,  L.  J.  This  case  comes  before  the  court  under 
very  peculiar,  indeed,  under  very  extraordinary  circumstances.  It  is 
not  necessary  to  say  whether,  where  there  is  an  adjudication  of  the 
validity  of  will  of  freehold  estate  in  a  case  where  the  heiress  is  a 
married  woman,  that  adjudication  can  be  questioned  by  her  on  the 
ground  that  she  was  a  married  woman  at  the  time,  or  by  her  heir  on 
that  ground,  after  the  coverture  shall  have  determined,  where  there 
has  been  or  where  there  has  not  been  a  trial  at  law.  Cases  of  that 
description  we  desire  to  leave  totally  untouched,  considering  that  this 
is  not  one  of  them.  Subject  to  any  observation  upon  that  point 
which  those  who  oppose  the  present  application  are  desirous  of  mak- 
ing, we  consider  at  present  that  this  is  a  case  in  which  there  has  not 
been  substantially  an  adjudication  of  the  will,  inasmuch  as  that 
point  was  retired  from  by  the  husband,  when  he  had  chsurge  of  the 
case.  He,  for  himself  and  his  wife,  retired,  not  on  the  ground  that 
the  will  was  good  —  not  on  the  ground  that  if  the  contest  proceeded 
the  result  would  be  favorable  to  the  will — but  on  the  ground  that, 
though  the  wiU  was  a  bad  one,  there  were  reasons  and  inducements 
which  led  him,  the  husband,  having  the  conduct  of  the  cause,  to  think 
it  was  better  that  the  will,  though  a  bad  will,  should  be  established. 
We  are  at  present,  therefore,  disposed  to  think,  subject  to  what  we 
may  hear,  that  it  ought  to  be  left  open  to  the  wife  or  her  heirs,  here- 
after to  make  what  she  can  of  that  point,  but  that,  during  the  life  of 
the  husband,  the  estate  is  effectually  bound ;  so  that  dunng  his  life, 
he  being  tenant  by  the  curtesy,  there  cannot  be  a  trial ;  and,  there- 
fore, subject  to  dealing  with  this  case  more  unfavorably  to  those  who 
support  the  application,  after  hearing  those  who  oppose  it,  if  they  still 
desire  to  be  heard,  what  we  at  present  purpose  to  do  is,  to  vary  the 
decree  or  order  of  the  14th  of  February  1833  by  striking  out  "  and 
the  consent  of  Mary  Ann  Meryweather,"  and  inserting  at  the  end  of 
it  the  following  words  —  "  That  this  decree  or  order  is  to  be  without 
prejudice  to  any  suit  or  question  which  may  be  instituted  or  raised  as 
to  the  validity  of  the  said  will,  and  accordingly  the  said  Mary  Ann 
Meryweather,  her  heirs,  and  assigns,  are  to  be  at  liberty  to  institute, 
prosecute,  or  make  any  suit,  proceeding,  or  application  which  they 
may  be  advised  after  the  death  of  the  said  William  Stevens  Mery- 
weather, for  the  purpose  of  recovering  the  real  estate  of  the  said  tes- 
tator, on  the  ground  that  he  left  the  said  Mary  Ann  Meryweather, 
his  heiress  at  law,  and  of  disputing  the  validity,  as  to  the  real  estate 
devised,  of  the  said  will." 

Baundell  J^Llmer^  RoUj  J.  F.  JWor,  and  Hardy,  were  then  heard  in 
opposition,  and  cited  Jackson  v.  Barry y  2  Cox,  225. 
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Vtlliers  was  heard  in  reply. 

Lord  Cranworth,  L.  J.  This  is  a  case  which,  though  we  believe 
practically  to  be  of  no  importance  at  all,  opens  a  number  of  very  dif- 
ficult and  somewhat  curious  questions,  namely,  as  to  the  rights  of  a 
husband  as  doniinus  litis,  in  a  suit  in  which  his  wife's  inheritance  is 
interested.  There  seems  to  be  very  great  authority  for  saying  (and 
all  convenience  and  all  analogy  to  the  old  proceeding  in  respect  of 
real  actions  would  seem  to  show,  by  reasoning  d  priori,  that  this  is 
the  state  of  the  law,)  that  if  there  is  a  suit  against  the  husband  and 
wife  in  respect  of  the  wife's  inheritance,  and  the  wife  does  not,  or 
the  husband  and  wife  do  not,  at  the  time  desire  to  have  an  issue,  the 
court  may  declare  the  will  to  be  proved  just  as  if  she  was  not  a  mar- 
ried woman.  All  convenience,  I  say,  seems  to  require  it.  I  cannot 
remember  any  case  having  come  under  my  own  experience,  but  if  I  had 
been  asked  the  question  I  should  have  said  it  was  just  the  same  with 
a  married  woman  as  with  any  one  else,  and  that  if  she  does  not 
claim  she  must  be  bound  by  it  Mr.  Walker,  who  is  a  registrar  of 
very  great  experience,  states  it  as  his  impression,  that  it  is  very  fre- 
quently done.  He  has  brought  us  a  note  of  two  cases,  and  one  was 
distinctly  a  case,  {Barker  v.  Anderton,  in  1839,)  in  which  that  has  been 
done;  but  on  looking  at  the  Registrar's  book,  singularly  enough,  the 
decree  does  not  seem  to  have  been  entered ;  but,  although  the  decree 
was  not  entered,  there  was  an  order  made  afterwards,  reciting  it,  and 
some  directions  given  upon  some  interlocutory  order  about  costs.  K 
it  had  been  absolutely  necessary  to  decide  that,  for  myself  I  should 
probably  have  wished  more  time  to  make  some  further  search.  But 
even  assuming  it  to  be  the  law  that  if  the  wife,  or  the  husband 
acting  for  the  wife,  does  not  claim  an  issue  at  the  time  the  cause 
comes  to  a  hearing,  the  wife  is  bound,  in  this  case  an  issue  was  di- 
rected. 

Then  arises  the  dry  question  —  an  issue  having  under  these  circum- 
stances been  directed,  the  husband  afterwards  presents  a  petition  to 
vary  that  order  and  to  get  rid  of  the  issue  —  can  he  do  that  ?  Now, 
in  my  opinion,  he  cannot ;  that  is  a  different  proceeding  altogether. 
He  did  not  think  fit  to  claim  an  issue ;  and  the  wife  having  obtained 
the  benefit  pf  an  issue,  he  thinks  fit  afterwards,  on  her  behalf,  to  com- 
promise the  suit  The  result  of  this  matter  appears  to  me  to  be  that 
the  husband  could  not  by  his  petition  get  rid  of  the  right  that  the 
wife  had  acquired  in  1832.  If  the  husband  could  not  do  it  by  his 
own  petition  alone,  he  could  not  make  it  at  all  better  by  ^joining  the 
wife  as  co-petitioner,  still  less  can  it  be  entered  on  the  decree  that 
she  had  consented.  It  is  merely  a  superfluity  of  words  that  mean 
nothing.  It  is  in  truth  the  husband's  petition.  What  is  the  effect  of 
the  order  that  was  made  on  that  petition  of  the  husband  joining  the 
wife  with  him?  I  believe  we  both  are  of  opinion  that  although  ino- 
perative in  binding  the  inheritance  as  against  the  wife,  it  must  be 
conclusive  as  against  the  husband.  Indeed,  it  is  hardly  necessary  to 
determine  that,  because  he  was  a  party  afterwards  to  an  order  which 
expressly  proceeded  on  that  footing,  and  the  consequence  of  that  is, 
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that  he  is  forever  bound.  He  being  tenant  by  the  curtesy,  and  there- 
fore entitled  sub  modo  during  his  own  life,  he  has  bound  that  inherit" 
ance,  whether  there  was  or  was  not  a  good  will.  He  is  bound  to  act 
on  the  footing  of  its  being  a  valid  will  so  long  as  he  lives.  Then  the 
question  arises  whether  we  ought  not  to  provide  that  the  wife,  or 
those  who  come  after  her,  shall  not  be  precluded  from  disputing  that 
will  after  the  husband's  death.  We  think  that  we  ought  to  make 
such  a  provision,  that  if,  upon  his  death,  Mrs.  Meryweather,  if  she 
should  then  be  alive,  or  her  heir  if  she  should  be  then  deeid,  should  be 
minded  to  dispute  this  will,  they  should  not  be  prejudiced  by  the  act 
of  the  husband  in  having  got  rid  of  the  order  that  was  made  in  1832 
for  the  trial  of  an  issue  as  to  the  validity  of  that  will,  but  that  they 
ought  to  have  the  same  right  as  if  the  order  of  1833  had  never  been 
made.  I  think  the  course  we  ought  to  pursue  is  that  proposed  origi- 
nally by  my  learned  brother,  namely,  to  vary  the  order  of  1833  by 
strilung  out,  that  it  was  by  the  consent  of  Mary  Ann  Meryweather, 
and  inserting  a  provision,  that  it  is  to  be  without  prejudice  to  any 
suit  or  proceeding  by  her  after  the  death  of  her  husband,  if  she  should 
survive  him,  and  if  she  should  not  survive  him,  then  her  heir  at  law, 
if  he  should  think  fit  to  dispute  the  validity  of  the  will.  ^ 


In  re  Gedye.^ 

February  9,  12,  1852, 

Taxation  —  Order  of  Course  —  Practice  —  Wha;t  Statements  neces- 
sary —  Order  of  Law  on  TermSy  Non-compliance  with  —  Action  on 
Bills  ^-  Judgment. 

The  non-compliance  with  an  order,  mode  on  terms  at  law,  to  tax  a  solicitor's  bill  of  costs, 
and  the  failure  of  other  proceedings  at  law  to  obtain  renewed  orders,  are  facts  which  onght 
to  have  been  stated  when  applying  for  an  order  of  course  to  tax  a  solicitor's  bills  of  costs 
in  equity ;  and  the  omission  to  state  those  facts  is  a  groimd  for  discharging  the  order, 
though  the  party  might  be  entitled  to  an  order,  upon  a  special  application. 

*  March  20.  The  order  finally  made  was  as  follows :  —  "  Vary  the  decree  or  order 
of  the  14th  of  February,  1833,  by  striking  out  the  consent  of  Mary  Ann  Meryweather, 
and  inserting  at  the  end  of  it  the  following  words — *  That  the  decree  or  order  is  to  be 
without  prejudice  to  any  suit  or  question  which,  afler  the  death  of  the  said  William 
8teYeo8  Meryweather,  may  be  instituted  or  raised  by  the  said  Mary  Ann  Meryweather, 
her  heirs,  or  assigns,  as  to  the  validity  of  the  will  and  codicil,  or  either  of  them ;  and 
accordingly  the  said  "i&Mj  Ann  Meryweather,  her  heirs,  and  assigns,  are  to  be  at  lib- 
erty to  institute,  prosecute,  or  make  any  suit,  proceeding,  or  application  that  they  may 
be  advised  after  the  death  of  the  said  William  Stevens  Meryweather,  for  the  purpose 
of  recoTering  the  real  estates  oi  the  said  testator,  on  the  ground  that  ne  left 
the  said  Mary  Ann  Mer3rweather  his  heiress  at  law,  and  of  disputing  the  validity, 
as  to  real  estate,  of  the  said  will  and  codicil  or  either  of  them.  The  costs  of  all  parties 
consequent  upon  the  petition  of  rehearing,  including  the  costs  of  the  trustees'  motion 
at  the  Rolls,  to  take  the  petition  off  the  file  &c.  and  of  the  appeal  to  dbcharge  the  order 
of  the  Master  of  the  Rolls  thereon,  to  be  costs  in  the  cause/  " 

9  21  Law  J.  Rep.  (n.  b.)  Chanc.  480. 
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How  far  a  jadgmeat  signed  at  law  for  default  will  prere&t  the  obtaining  an  order  of  ccrane 
in  this  court;  ami  whether  such  order,  if  granted,  will  not  staj  execution  on  such  judg- 
ment—^fucsre. 

This  was  a  motion,  by  Mr.  Qedye,  to  discbarge  an  order  of  course, 
dated  the  24th  of  January,  1852,  for  the  taxation  of  five  bills  of  costs, 
on  the  ground  that  the  question  had  ahready  been  adjudicated  upon 
by  a  court  of  competent  jurisdiction,  and  because  the  order  had  been 
obtained  upon  a  suppression  of  facts. 

The  governors  and  guardians  of  the  poor  of  St  Mary,  Newington, 
in  the  county  of  Surrey,  had  employed  Mr.  Gedye  as  their  solicitor  in 
several  matters,  and  in  getting  an  act  of  parliament  relating  to  Wal- 
worth Common,  14  &  15  Vict.  c.  7.  The  facts  stated  upon  the 
affidavit  were,  that  on  the  13th  of  January,  1852,  Mr.  Gedye  brought 
an  action  against  the  governors  and  guardians  of  the  poor  of  St  Mary, 
Newington,  to  recover  1,017/.  19^.  7d.  the  balance  due  upon  five  bilfc 
delivered,  and  which  was  indorsed  upon  the  writ  of  summons. 

On  the  14th  of  June,  1851,  Mr.  Gredye  delivered  his  bill  of  costs  for 
parliamentary  business,  which  was  sent  to  the  taxing  officer  of  the  House 
of  Commons  who  certified  such  bill  at  the  sum  of  1,185/.  8s.  Ad.  That 
the  bill  including  the  parliamentary  agent's  costs,  and  adding  thereto 
the  costs  allowed  for  taxing  the  same,  was  less  only  by  12/.  5s*  lOdL 

On  the  19th  of  November,  1851,  Mr.  Gedye  delivered  five  other 
bills  of  costs  amounting  to  755/.  18^.  4(/.,  with  a  cash  account  giving 
credit  for  sums  received,  which  showed  the  balance  of  1,017/.  19$.  7a. 

On  the  27th  of  November,  1851,  the  board  passed  a  resolution  to 
t€UL  the  bills. 

On  the  16th  of  December,  1851,  a  summons  was  taken  out  in  the 
Court  of  Queen's  Bench,  and  served  on  Mr.  Gedye,  to  tax  the  whole 
of  his  bills  of  costs. 

On  the  18th  of  December,  1851,  this  summons  was  attended  before 
Mr.  Justice  Coleridge,  who  ordered,  that  on  payment,  without  preju- 
dice, of  500/.  to  Mr.  Gredye,  in  a  fortnight,  his  bills  of  fees  and  dis- 
bursements in  the  causes  and  matters  delivered  to  the  governors  and 
guardians  be  referred  to  the  Master  to  be  taxed,  and  that  Mr.  Gedye 
give  credit  for  all  sums  of  money  by  him  received  from  or  on  account 
of  the  governors  and  guardians,  and  that  Mr.  Gedye  do  refund  what, 
if  anv  thing,  he  might  on  such  taxation  appear  to  have  been  overpaid ; 
the  Master  to  be  at  liberty  to  adopt  the  taxation  of  the  officer 
of  the  House  of  Commons  to  the  bill  of  1,185/.  85.  4rf.,  and  the 
taxation  not  to  extend  to  any  bill  paid.  And  he  further  ordered  the 
Master  to  tax  the  costs  of  the  reference,  and  certify  what  should  be 
found  due  to  or  from  either  party  in  respect  of  such  bill  and  demand, 
and  the  costs  of  such  reference  to  be  paid  according  to  the  event  of 
such  taxation,  pursuant  to  the  statute ;  and  that  Mr.  Gedye  be  re- 
strained from  commencing  or  prosecuting  any  action  or  suit  touching 
such  demand  pending  such  reference.  And  he  further  ordered  that 
upon  payment  by  the  governors  and  guardians  of  what  (if  any  thing) 
might  appear  to  be  due,  Mr.  Gedye  should  deliver  tp  the  governors 
and  guardians,  or  their  attorney,  all  deeds,  books,  papers,  and  writings 
in  his  possession,  custody,  or  power,  belonging  to  them. 
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One  of  the  bills  ordered  to  be  taxed  was  indorsed  '<  General  Bill/' 
and  wa3  the  bill  mentioned  in  the  summons  taken  out  in  the  Court 
of  Exchequer,  and  served  upon  Mr.  Gedye  on  the  9th  of  January,  1853. 

The  600^  was  not  paid  in  compliance  with  the  order,  and  on  the 
3d  of  January,  1852,  Mr.  Gedye  wrote  requesting  payment  of  his  bill. 

On  the  9th  of  January,  1852,  a  summons  was  taken  out  in  the 
Court  of  Exchequer  to  tax  the  bill  of  costs  indorsed  "  General  Bill ;" 
but  on  the  12th  of  January,  1852,  it  was  dismissed,  by  Mr.  Baron 
Piatt,  with  costs,  upon  the  ground  of  the  existence  of  the  previous 
order  of  Mr.  Justice  Coleridge. 

On  the  15th  of  January,  1852,  Mr.  Geyde  issued  a  writ  of  sum- 
mons, and  served  it  on  the  clerk  of  the  guardians. 

On  the  16th  of  January,  1852,  the  governors  and  guardians  caused 
a  summons  for  particulars  of  demand  to  be  issued  and  served  upon  Mr. 
Gedye,  which,  on  the  19th  of  January,  1852,  was  dismissed,  by  Mr. 
Justice  Talfourd,  with  6s.  8d,  costs. 

On  the  27th  of  January,  1852,  no  pleas  having  been  filed  to  the 
declaration  in  the  action,  final  judgment  was  signed  by  Mr.  Gedye 
for  the  amount  of  his  demand  in  the  action  of  debt.  At  that  time 
the  order  obtained  on  the  24th  of  January,  1852,  in  this  court  to  tax 
the  several  bills,  had  not  been  served. 

On  the  27th  of  January,  1852,  the  governors  and  guardians  ob- 
tained a  rule  to  plead  several  matters. 

The  judgment  signed  by  Mr.  Gedye  recovered  a  sum  of  262L  6s, 
3d,  beyond  the  amount  of  the  several  bills  of  costs  set  out  in  the  order 
of  the  24th  of  January,  the  aggregate  amount  of  which  bills  was  756/. 
Ids.  4(L 

Sltuirt,  Wel/ordj  and  JR.  P.  Collier,  in  support  of  the  motion.  In  re 
Carvenj  8  Beav.  436 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  372 ;  Holland 
V.  Gwywney  8  Beav.  124. 

Roupell  and  Hardy,  for  the  resp(»idents. 

The  Master  of  the  Bolls.  The  grounds  stated  for  this  appli- 
cation are  twofold ;  first,  that  there  had  been  in  fact  a  judgment  ob- 
tained at  law  for  the  amount  of  the  bill  at  the  time  when  the  order  to 
tax  was  obtained ;  and,  second,  that  the  omission  to  state  that  three 
several  applications  had  been  made  to  the  courts  of  common  law  for 
the  purpose,  one  of  which  had  been  granted  uponterms-and  the  other 
two  refused ;  the  one  granted  upon  terms  abandoned,  and  two  subse- 
quent ones  applied  for  afterwards,  or  rather  I  may  say,  one  applied 
for  since  and  refused,  was  a  reason  why  the  order  of  course  should 
not  have  been  obtained.  The  rules  and  principles  on  which  orders 
of  course  are  obtained,  originally  appear  to  have  been  a  little  unset- 
tled, but  were  finally  settled  by  Lord  Langdale ;  and  I  have  adopted 
the  rule  he  laid  down,  that  in  applying  for  an  order  of  course  it  is  in- 
cumbent on  the  party  who  applies  to  adopt  the  same  rule  that  would 
be  acted  upon  if  he  were  asking  the  court  to  grant  an  injunction  ex 
parle  ;  that  he  must  state  every  fact  to  the  officer  to  whom  he  applies, 
which  can  be  material  to  the  matter,  in  order  to  enable  the  officer  to 
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judge  whether  it  really  is  a  proper  case  for  an  order  of  course ;  if  he 
do  not  do  so,  and  there  are  special  matters  affecting  the  questdon 
whether  he  ought  to  have  an  order  of  course  or  not,  and  those  are  not 
mentioned,  the  court  will  not  stay  to  inquire  whether,  in  fact,  if  a 
special  application  has  been  made,  he  would  have  been  allowed  to 
have  an  order  to  tax  the  bill ;  but  if  it  be  a  matter  of  sufficient  mo- 
ment and  sufficient  importance  to  require  grave  consideration  or 
discussion,  then  the  officer  would  not  have  granted  the  order  of  course; 
it  would  have  been  necessary  to  have  made  a  special  application,  and 
the  court  would  then  have  decided  on  the  propriety  of  taxing  the  bilL 
And  where  there  is  a  matter  of  that  description  not  stated,  and  by 
reason  of  the  non-statement  of  it,  the  applicant  has  obtained  an  order 
of  course,  which  he  could  not  have  obtained  except  by  the  non- 
statement  —  I  do  not  use  the  word  "  suppression  "  in  any  harsh  sense, 
but  by  the  suppression  —  of  that  fact,  in  all  those  cases,  even  though  on 
a  special  application  he  might  be  entitled  to  the  order,  the  court  will 
not  allow  the  order  of  course  to  stand.  I  have  so  decided  on  more 
than  one  occasion,  and  I  am  satisfied  it  is  the  rule  that  ought  to  pre- 
vail. I  have,  therefore,  now  to  consider  whether  the  facts  suppressed 
were  of  sufficient  moment  and  importance  to  warrant  the  court  in 
saying  that  they  ought  to  have  been  gravely  discussed. 

The  first  which  I  shall  mention  is  the  fact  of  a  judgment  having 
been  obtained.  I  am  of  opinion  that  the  judgment  having  been 
obtained  in  the  manner  it  was  obtained  here,  was  not  a  matter  to 
make  it  necessary.  It  might  be  proper  to  mention  it,  but  I  have 
no  doubt  that  the  officer  would  have  granted  the  order  of  course, 
although  there  has  been  the  judgment,  for  this  reason,  the  6  &  7  Vict 
a  73,  is  precise  on  this  point ;  it  says,  there  shall  be  an  order  of 
course  to  tax  within  twelve  months  after  the  delivery  of  the  bill.  The 
order  is  different  within  one  month  and  within  the  remaining  eleven 
months,  but  still  it  is  an  order  of  course  to  tax  within  twelve  months 
after  the  delivery  of  the  bill ;  and  then  it  states  "  provided  always 
that  no  such  reference  shall  be  directed  after  a  verdict  shall  have  been 
obtained,  or  a  writ  of  inquiry  executed  in  any  action  for  the  recovery 
of  the  demand  of  such  attorney  or  solicitor."  Consequently,  the  6  & 
7  Vict.  c.  73,  provides  that  this  order  of  course  shall  go  in  every  case 
where  there  has  either  not  been  a  verdict  or  not  been  a  writ  of  in- 
quiry, but  the  verdict  of  course  is  in  those  cases  where  there  is  a  con- 
tested action  ;  but  when  the  judgment  goes  by  default,  in  every  case 
there  is  a  writ  of  inquiry  to  assess  the  amount  of  damages ;  conse- 
quently it  is,  I  apprehend,  perfectly  clear  that  the  words  "  writ  of  in- 
quiry executed  "  were  put  in  for  the  purpose  of  shovring  that  a  mere 
judgment  obtained  by  the  party  was  not  to  prevent  the  party  obtain- 
ing the  order  of  course. 

RoupelL    The  judgment  was  after  the  date  of  the  order. 

The  Master  op  the  Rolls.  I  understand  that;  but  I  have  de- 
cided in  your  favor  on  this  part  of  the  case.  The  date  of  the  order 
was  on  Saturday,  the  24th  of  January,  and  the  judgment  was,  in  fact. 
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signed  on  Tuesday,  the  27th  of  Jannary ;  but  I  am  of  opinion,  that 
even  if  the  judgment  had  previously  been  obtained,  it  was  not  a  mat* 
ter  of  moment    The  order  was  served  on  the  day,  a  short  time  after 
the  judgment  had  been  signed,  but  it  was  a  judgment  by  default  for 
-want  of  a  plea,  and  I  am  of  opinion  that  as  there  was  no  writ  of  in- 
quiry executed,  nor  could  there  have  been,  which  must  take  place  in 
every  case  of  judgment  by  default,  the  mere  circumstance  of  the 
judgment,  if  the  other  circumstances  are  the  same,  is  not  a  sufficient 
reason  for  withholding  the  order  of  course.     I  explain  this  rather  the 
more  fully  because  the  word  "judgment"  appears  in  some  of  the 
cases,  where  it  is  evident  that  the  word  "judgment "  is  used  as  the 
judgment  obtained  subsequent  to  a  verdict.     The  verdict  for  an 
amount  of  damages  on  a  solicitor's  bill  of  costs  precedes  the  judg- 
ment; the  judgment  is  only  obtained  in  consequence  of  that. 

Collier,  Will  your  honor  allow  me  to  say  that  the  judgment  in  an 
action  of  debt  is  final :  there  is  no  writ  of  inquiry  in  the  case. 

The  Master  of  the  Bolls.  There  may  be  no  writ  of  inquiry 
at  alL 

Collier.    Not  in  an  action  of  debt ;  the  judgment  is  final  at  once* 

The  Master  of  the  Rolls.  I  certainly  have  considered  that  in 
every  case  where  judgment  went  by  default,  (having  made  inquiries 
on  the  subject,)  there  would  have  been  a  writ  of  inquiry  executed. 
Still  I  should  not,  on  that  ground,  have  considered  that  the  fact  of 
judgment  having  gone  by  default  would  have  rendered  the  order  of 
course  that  was  obtained  improper,  the  fact  being  that  there  had  been 
no  inquiry  into  the  amount  of  the  debt  at  this  time,  as  there  would 
have  been  in  the  case  of  a  verdict  or  in  the  case  of  a  writ  of  inquiry 
executed,  which,  I  think,  is  what  the  clause  meant  to  refer  to. 

With  respect  to  the  other  part  of  the  case,  I  am  of  opinion  that  it 
is  a  material  circumstance,  which  ought  to  have  been  stated.  I  do 
not,  at  this  moment,  understand  why  the  application  was  made  to  a 
court  of  common  law  which  does  not  grant  orders  of  course  to  tax, 
instead  of  coming  to  this  court :  nor  do  I  exactly  understand  upon 
what  grounds  Mr.  Justice  Coleridge  made  an  order  that  the  taxation 
should  only  be  allowed  on  payment  of  the  sum  of  500/.;  undoubt- 
edly, if  there  were  nothing  else  in  the  matter  prior  to  obtaining  that 
order,  the  clients  might  have  come  here  and  obtained  a  taxation  of 
Mr.  Gedye's  biU.  Now,  the  subsequent  proceedings,  before  Mr.  Ba- 
ron Piatt,  proceeded  solely  upon  the  ground  that  an  order  had  been 
made  by  Mr.  Justice  Coleridge,  which  had  hot  been  acted  upon.  I 
do  not  now  inquire  into  whether  that  would  be  sufficient  to  induce 
this  court  not  to  tax  the  bill.  Upon  that  I  particularly  wish  not  only 
not  to  express  an  opinion,  but  to  give  no  impression  that  I  think 
would  prevent  the  bill  from  being  taxed ;  but  I  am  satisfied  that  this 
was  a  matter  of  sufficient  importance  to  have  it  mentioned  to  the 
officer  that  there  had  been  an  application  made  to  a  court  of  compe- 
tent jurisdiction  to  tax  the  bill,  which  taxation  had  been  refused ;  and 

8* 
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if  that  had  been  so  named,  the  officer  would  not  have  given  the  ordi- 
nary order  of  course  to  tax  the  bill,  but  that  it  would  have  been 
necessary,  to  come  to  the  court  to  make  a  special  application  for  that 
purpose;  and,  therefore,  on  that,  which  in  fact  was  the  principal 
ground  set  forth,  without,  in  the  slightest  degree,  prejudicing  any  spe- 
cial application  that  may  be  made  to  tax  this  bill,  I  am  of  opinion 
that  this  order  of  course  cannot  stand,  and  that  it  must  be  dis- 
charged, with  costs. 


Stapleton  v.  Stapleton.^ 

March  29,  1852. 

Will — "ilnd"  to  be  read  ^^  or  ^^  —  Felled  Timber — Apportionment  of 

Rent. 

A  testator  bequeathed  all  the  rents  and  arrears  of  rent,  with  timber  felled,  and  other  annual 
profits  dae  to  him  at  the  time  of  his  decease,  ftt)m  his  Berwick  Hill  estate,  nnto  the  pei^ 
son  or  persons  who  shoald  be  entitled  to  the  freehold  '*  and  **  inheritance  of  the  same 
estate  in  possession  at  his  decease.  On  the  death  of  the  testator,  his  brother  became  tenant 
for  life  of  Uiis  estate :  — 

Hdd^  that  the  words  "freehold  and  inheritance "  must  be  read  "freehold  or  inheritance,* 
and  that  the  tenant  for  life  was  entitled  to  the  rents,  &C.,  specified  in  the  above  claose. 

ffdd^  also,  that  the  tenant  for  life  was  entitled,  under  this  bequest,  to  the  rents  payable  from 
the  last  quarter-da^  up  to  the  day  of  the  testator's  death,  and  also  to  certain  bricks,  tiles, 
and  brick-earth  being  upon  the  estate  at  the  death  of  the  testator. 

This  was  a  special  case,  stated  for  the  opinion  of  the  court,  und» 
Vice-Chancellor  Turner's  Act 

It  stated  that  by  an  indenture  of  release  and  settlement,  dated  the 
7th  of  June,  1826,  a  certain  estate,  called  the  Berwick  Hill  estate, 
was  limited  after  the  death  of  Thomas  Stapleton  the  elder  to  the  use 
of  Thomas  Stapleton  the  younger,  for  life,  with  remainder  to  his  sons 
in  tail  male,  with  remainder  to  the  plaintiff,  Gilbert  Stapleton,  for  life, 
with  remainder  to  his  sons  in  tail  male,  with  divers  remainders  over. 
That  Thomas  Stapleton  the  elder  died,  and  Thomas  Stapleton  the 
younger  became  entitled  to  the  said  Berwick  Hill  estate,  and  he 
entered  into  possession  of  the  rents  and  profits  thereof,  and  continued 
in  such  possession  and  receipt  until  his  death.  That  the  said  Thomas 
Stapleton  the  younger,  by  his  will,  dated  the  30th  of  Janwary,  1841, 

Sve  and  bequeathed  to  his  executor  all  his  plate  marked  with  the 
nily  arms,  and  all  his  books,  manuscripts,  and  library,  and  all  other 
Ms  property  of  a  like  nature,  in  trust,  to  permit  and  suffer  the  same 
to  be  held,  used,  and  enjoyed  by  the  person  or  persons  who,  for  the 
time  being,  should  be  entitled  to  the  freehold  or  inheritance  of  the 
family  estate  of  Stapleton  in  the  county  of  York,  as  and  in  the  nature 
of  heir-looms;  and  the  testator  declared  that  no  person  or  persons  who 
should  be  tenant  in  tail  or  in  tail  male  of  the  said  family  estate  should 
be  entitled  to  an  absolute  vested  interest  in  the  said  legacy,  unless 

^  21  Law  J.  Bep.  (n.  s.)  Chanc.  434. 
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he  should  live  to  attain  the  age  of  twenty-one,  or  die  under  that  age, 
leaving  issne,  but  so  nevertheless  that  snch  tenant  in  tail  should  be 
entitled  to  the  use  and  enjoyment  of  the  said  legacy  daring  his 
or  her  minority.  The  testator  then  bequeathed  his  household  ^rni- 
ture  at  his  house  called  «  The  Grove,"  at  Richmond,  to  his  brother 
Gilbert  Stapleton,  absolutely,  and  other  articles  particularly  specified 
to  his  brother  John  Stapleton,  absolutely,  and  he  directed  the  sum  of 
1000/.,  secured  upon  mortgage  of  the  Berwick  Hill  and  other  estates, 
to  sink  into  the  freehold  and  inheritance  of  the  said  estates,  so  that 
they  might  be  absolutely  freed  and  discharged  from  the  said  mortgage 
debt  and  interest  thereon,  and  the  same  mortgage  and  interest  might 
merge  in  the  freehold  and  inheritance  of  the  said  estates.  The  will 
then  continued  —  "  I  bequeathe  all  the  rents  and  arrears  of  rent,  with 
timber  felled  and  other  annual  profits  due  to  me  at  the  time  of  my 
decease  from  my  Berwick  Hill  estate,  unto  the  person  or  persons  who 
shall  be  entitied  to  the  freehold  and  inheritance  of  the  same  estate  in 
possession  on  my  decease.  And  as  to  all  the  rest,  residue,  and  re- 
mainder of  my  personal  estate,  whatsoever  and  wheresoever,  I  be- 
queathe the  same  unto  my  brother  Henry  Stapleton,  and  the  said 
John  Stapleton,  their  executors,  administrators,  and  assigns,  for  their 
absolute  use  and  benefit  And,  lastly,  I  do  hereby  appoint  my  brother, 
the  said  Gilbert  Stapleton,  sole  executor  of  this  my  will." 

The  testator  died  a  bachelor,  in  December,  1849,  and  the  said  Gil- 
bert Stapleton  was  his  next  brother,  and  was  unmarried  at  the  date 
of  the  will. 

At  the  death  of  the  testator,  there  was  about  1050/.  due  and  owing 
to  him  for  rent  and  arrears  of  rent  from  the  Berwick  Hill  estate,  and 
there  was  upon  the  said  estate  at  the  time  of  his  decease  a  consider- 
able quantity  of  tiles  and  bricks,  which  had  been  burnt  in  a  kiln  upon 
the  estate  about  a  year  previously,  and  had  been  made  of  clay  taken 
out  of  the  estate ;  and  also  a  certain  quantity  of  prepared  brick-earth, 
for  the  purpose  of  making  bricks,  dug  out  of  the  estate.  The  said 
Henry  Stapleton  died  in  the  lifetime  of  the  testator,  and  his  will  was 
proved  by  the  plaintiff,  Gilbert  Stapleton. 

The  opinion  of  the  court  was  required  whether  the  plaintiff,  Gilbert 
Stapleton,  or  the  defendant,  John  Stapleton,  was  entitied  to  the  said 
rents  and  arrears  of  rent  of  the  said  Berwick  Hill  estate,  due  and 
owing  to  the  testator  at  his  death,  and  to  the  rents  from  the  quarter- 
day  previous  to  the  death  of  the  testator,  until  his  decease,  and  whe- 
ther the  plaintiff  or  defendant  was  entitled  to  the  said  bricks  and  tiles, 
and  the  brick-earth  and  clay. 

RoU  and  Fleming'  appeared  for  the  plaintiff,  and  contended  that 
he  was  entitied  to  the  arrears  of  rent  due  from  the  Berwick  Hill 
estate,  under  the  words  "  I  bequeathe  all  the  rents  and  arrears  of  rent 
with  timber  felled,  and  other  annual  profits  due  to  me  at  the  time  of 
my  decease  from  my  Berwick  Hill  estate,  unto  the  person  or  persons 
who  shall  be  entitled  to  the  fireehold  and  inheritance  of  the  same  es- 
tate in  possession  on  my  decease."  It  was  true  that  the  plaintiflF 
was  only  tenant  for  life,  but  the  words  "  freehold  and  inheritance " 
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ought  to  be  read  "  freehold  or  inheritance,"  because  if  the  words  were 
taken  as  they  stood,  the  word  "  freehold  "  would  lose  its  effect,  and 
would  be  mere  surplusage,  as  the  person  entitled  to  the  inheritance 
in  possession  would  be  entitled  to  the  freehold.  Bell  v.  Phyuy  7  Ves. 
458.  The  bequest  was  to  the  person  or  persons  who  should  be  en- 
titled to  the  freehold,  which  intimated  no  uncertainty  in  the  testator's 
mind  as  to  whether  there  might  be  any  such  person  or  not,  which 
must  have  been  the  case  if  the  bequest  was  to  take  effect  only  in 
favor  of  a  person  entitled  to  an  estate  of  inheritance.  It  was  also 
contended,  that  the  plaintiff  was  entitled  to  an  apportionable  part  of 
the  rents  due  at  the  death  of  the  testator  from  the  previous  rent-day, 
and  that  the  plaintiff  was  entitled  to  the  tiles,  bricks,  and  brick-earth 
upon  the  estate  at  the  death  of  the  testator,  as  they  ought  to  be  con- 
sidered as  forming  part  of  the  annual  profit  The  tiles  and  bricks 
were  only  made  in  small  quantities,  sufficient  for  the  use  of  the  estate, 
and  bad  never  been  sold  by  the  testator.  The  following  cases  were 
also  cited  for  the  plaintiff:  Jackson  v.  Jackson^  1  Ves.  Sen.  217 ;  JHo- 
berly  v.  Strode^  3  v  es.  450 ;  Stvbbs  v.  Sargon^  2  Keen,  255 ;  s.  c.  3  M. 
&  C.  507 ;  6  Law  J.  Rep.  (n.  s.)  Chanc.  254 ;  Wilson  v.  Bayly ^  3  Bro. 
P.  C.  195;  Hepworth  v.  Taylor y  1  Cox,  112 ;  Parkin  v.  Knight^  15  Sim, 
83;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc  209;  Preble  v.  Boghurstj 
1  Swanst309. 

BateSj  for  the  defendant,  contended  that  the  gift  of  the  rent  and 
arrears  of  rent  was  void  for  uncertainty,  the  uncertainty  consist- 
ing in  this,  that  there  was  no  person  answering  the  description  used 
by  the  testator,  who  was  entitled  to  the  freehold  and  inheritance  in 
possession ;  the  plaintiff,  Gilbert  Stapleton,  being  only  tenant  for  life 
of  the  estate,  and  that  consequently  the  legacy  lapsed ;  and  that  the 
accruing  rents  from  the  last  rent-day  on  which  they  fell  due  up  to 
the  death  of  the  testator  were  not  apportionable,  and  if  apportionable, 
then  that  they  could  not  be  considered  as  rents  due  at  the  time  of 
the  death  of  the  testator,  and  therefore  did  not  pass  under  the  bequest 

KiNDERSLEY,  V.  C.  The  first  question  is,  as  to  the  meaning  of 
the  description  of  "  person  or  persons  entitled  to  the  freehold  and 
inheritance  in  possession  of  my  Berwick  Hill  estate."  Looking  at 
the  whole  will,  the  testator  seems  to  have  intended  portions  of  his 
property  to  go  in  different  ways.  He  contemplated  his  own  dying 
without  issue,  though  no  doubt  he  might  have  married  and  had  issue. 
He  made  his  will  with  reference  to  the  existing  state  of  circumstances 
at  the  date  of  the  wilL  It  appears  that  all  his  heirs  were  brothers, 
but  there  were  also  sisters ;  each  of  those  persons  would  take  a  life 
estate,  after  which  comes  the  ultimate  limitation.  First,  as  to  the 
plate  marked  with  the  family  arms  ;  that  he  desires  should  go  to  the 
person  or  persons  who  for  the  time  being  should  be  entitled  to  the 
freehold  or  inheritance  of  the  family  estate :  he  states  ^<  for  the  time 
being,"  showing  that  he  meant  the  property  to  go  in  succession,  but 
about  that  there  is  no  question.  Then,  as  to  the  furniture  and  all 
other  effects;  these  he  gives  to  his  brother  Gilbert,  his  executors, 
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administrators,  and  assigns,  and  he  gives  other  chattels  to  his  brother 
John.  Then  he  gives  all  his  plate  and  plated  articles  to  his  brother 
John,  who  was  the  second  in  seniority.  Then  it  appears  there  was 
a  mortgage,  which  he  directs  to  sink  into  the  estate,  in  order  that  it 
might  merge  in  the  freehold  and  inheritance  of  the  estate.  Imme- 
diately after  that  follows  the  clause  upon  which  the  question  arises, 
"  I  bequeathe  all  the  rents  and  arrears  of  rent,  with  timber  felled  and 
other  annual  profits  due  to  me  at  the  time  of  my  decease  from  my 
Berwick  Hill  estate,  unto  the  person  or  persons  who  shall  be  entitled 
to  the  freehold  and  inheritance  of  the  same  estate  in  possession  on 
my  decease."  If  the  words  "  freehold  and  inheritance  "  are  to  receive 
their  natural  interpretation,  no  one  could  take  the  rents  and  arrears 
of  rent  except  some  person  who  on  the  death  of  the  testator  became 
entitled  in  possession  to  the  freehold  and  inheritance.  The  only 
instance  in  which  a  person  in  the  singular  number  could,  on  the  death 
of  the  testator,  become  entitled  to  the  freehold  and  inheritance  would 
be  the  case  of  a  brother  having  died  in  the  lifetime  of  the  testator, 
leaving  a  son  who  would  be  first  tenant  in  tail ;  such  a  person  would 
be  entitled  to  the  freehold  and  inheritance.  The  only  way  in  which 
persons  in  the  plural  number  could  be  entitled  to  the  freehold  and 
inheritance  would  be  in  the  event  of  all  the  brothers  dying  in  the  life- 
time of  the  testator,  not  leaving  issue,  and  the  sisters  under  the  ulti- 
mate limitation  becoming  entitled  as  tenants  in  common  to  the  estate. 
That  he  might  have  contemplated  either  of  these  events  is  certainly 
within  the  limits  of  possibility,  but  it  is  impossible  to  say  what  he 
meant.  The  first  event  involves  the  fact  of  Gilbert's  being  dead  at 
the  death  of  the  testator.  Now,  that  is  an  event  which  he  did  not 
contemplate  the  possibility  of,  because  he  not  only  gives  certain  spe- 
cific articles  to  him  absolutely,  but  he  appoints  him  his  sole  executor ; 
and  so,  though  I  do  not  say  he  might  not  have  made  his  will  on  the 
assumption  of  the  possibility  that  he  should  survive  Gilbert,  still  it  is 
improbable  that  he  should  have  contemplated  Gilbert's  not  taking. 
It  seems  to  me  clear  that  he  meant  when  be  died  that  the  rents  which 
might  probably  remain  due  should  go  to  the  person  who  should  suc- 
ceed to  the  estate ;  and  I  am  not  going  beyond  the  cases  which  have 
been  cited  in  holding,  that  the  word  "  and  "  should  be  read  "  or."  It 
appears  to  me  the  error  arises  in  this  way ;  that  in  the  passages  pre- 
ceding this,  the  words  "  freehold  and  inheritance  "  occurred,  and  were 
used  conectly,  and  then  continuing  that  expression  to  the  sentence 
in  question,  he  used  the  words  by  mere  inadvertency,  instead  of  using 
the  more  accurate  language  "  freehold  or  inheritance."  I  think,  there- 
fore, that  Gilbert  Stapleton  having  survived  the  testator,  is  entitled 
to  whatever  ought  to  be  held  to  pass  under  the  description  of  "  all 
the  rents  and  arrears  of  rent,  with  timber  felled  and  other  annual 
profits  due  to  me  at  the  time  of  my  decease  from  my  Berwick  Hill 
estate." 

The  next  question  is,  what  passed  under  the  description  <^  rents 
and  arrears  of  rent."  Now,  it  appears  there  was  not  only  some  of 
the  half-yearly  rents  due,  but  there  was  also  rent  on  some  of  the  de- 
mises accruing  due  for  the  current  half  year  in  which  the  testator 
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died.  It  is  clear,  under  the  Apportionment  Act,  that  where  rent  is  to 
be  apportioned  there  the  legal  personal  representatives  of  the  testator 
are  entitled  to  so  much  of  the  rent  as  accrued  doe  from  the  last  half 

irear;  but  the  question  is,  whether  it  did  not  pass  under  this  particu- 
ar  bequest  In  one  sense,  undoubtedly,  this  portion  of  the  rent  waa 
not  due  at  the  time  of  the  testator's  decease,  but  the  act  says  that  the 
executor,  shall  be  entitled  to  it  as  part  of  the  testator's  assets.  I  do 
not  think,  in  this  case,  that  it  would  be  reasonable  to  adhere  strictly 
to  the  words  "  due  to  me ; "  but  I  think  it  may  fairly  be  considered 
to  have  been  due  to  the  testator  when  it  constitutes  part  of  his  assets, 
and  is  applicable  to  his  debts,  &c.  I  think,  therefore,  that  the  appear* 
tioned  part  of  the  rent  received,  on  the  written  instrument,  not  by 
parol,  did  pass  under  the  bequest  to  the  plaintifH 

The  only  remaining  question  is,  as  to  the  tiles  and  bricks  laid  on 
the  soil  of  the  estate  and  a  certain  quantity  of  brick-earth  prepared  for 
making  bricks  at  the  time  of  the  testator's  death.  The  question  is,  whe- 
ther they  come  under  the  description  of  "  annual  profits."  Now,  the 
testator  has  given  a  key  to  the  meaning  he  attributes  to  the  words  "  an* 
nual  profits,"  for  he  gives  all  rent  and  arrears  of  rent,  with  timber  felled, 
and  other  annual  profits.  The  felled  timber  is  not  necessarily  a  yearly 
profit,  but  the  testator  shows  that  he  considers  the  felled  timber  was 
to  pass  as  an  annual  profit.  It  appears  to  me,  that  there  is  a  close 
analogy  between  the  timber  and  the  tiles  and  bricks,  and  that  the 
plaintiff,  who  is  tenant  for  life,  is  entitled  to  receive  the  rents  annually 
accruing  every  year,  and  is  also  entitled,  in  succeeding  the  testator,  to 
the  bricks,  tiles,  and  earth  for  making  bricks,  now  lying  upon  the 
estate. 


JSi  re  HowABD.^ 

April  19,  1852. 

Drustee  Act^  1850 —  Vestinff  Order — Uses  to  bar  Dower. 

Whether,  under  the  7th  section  of  the  Trustee  Act,  1850,  real  estate  can  he  ordered  to  go 

to  uses  to  bar  dower  in  favor  of  the  eatui  que  tnut — quaere. 

An  estate  had  been  conveyed  to  uses  to  bar  dower  in  favor  of  a 
purchaser,  the  legal  estate,  however,  being  outstanding  in  an  infant 
trustee.  This  was  a  petition  presented  under  the  Trustee  Act,  1850, 
praying  for  a  vesting  order  under  the  7th  section,  for  the  purpose  of 
vesting  the  legal  estate  in  the  purchaser. 

Big^ff,  for  the  petition. 

Parker,  V.  C,  said  that  he  had  no  objection  to  make  the  order  so 


^  21  Law  J.  Bep.  (x.  s.)  Chanc.  437. 
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that  the  legal  estate  should  go  to  the  purchaser  in  fee.  He  would 
not  decide  that  under  the  section  in  question  an  estate  could  not  be 
directed  to  ffo  to  uses  to  bar  dower  in  favor  of  the  purchaser,  but  he 
would  not  decide  that  it  could  without  further  consideration. 


£i  re  "Williams.^ 

Apnl  19,  1852. 

Drustee  Act^  1850 — Vesting"  Order, 

A  mortgage  in  fee  was  made  of  real  estate.  The  mortgagor  died,  having  derised  the  estate 
to  an  infant.  A  claim  of  foreclosore  was  filed  by  the  mortgagee  against  the  infant,  and  an 
order  for  sale  was  made  therein.  A  petition  for  a  Testing  oraer,  under  the  7th  section  of 
of  the  Trustee  Act,  1850,  was  dismissed,  on  the  ground  ot  its  being  unnecessary. 

A  MORTGAGE  lu  fcc  was  Hiadc  of  real  estate.  The  mortgagor  died, 
having  by  his  will  devised  the  mortgaged  property  to  an  infant  in 
tail,  with  divers  remainders  over.  The  mortgagee  filed  a  claim  of 
foreclosure  against  the  infant  devisee,  and  an  order  for  the  sale  of  the 
property  was  made  in  the  claim,  and  the  property  was  sold  accord* 
ingly. 

A  petition  was  now  presented,  under  the  Trustee  Act,  1850,  pray- 
ing that  the  infant's  estate  might  be  vested  in  the  purchaser,  under 
the  7th  section. 

EddiSf  for  the  petitioner,  referred  to  Radcliffe  v.  Eccles^  1  Keen,  130. 

Parker,  V.  C,  said  that  he  thought  that,  as  the  mortgagee  had 
the  legal  estate,  and  as  all  the  equitable  interests  were  provided  for 
by  the  order  made  in  the  claim,  nothing  further  was  required.  He 
thought  that  the  order  prayed  for  would  make  the  purchaser's  title 
worse,  instead  of  better.  As  the  order  was  unnecessary,  and,  if 
granted,  might  throw  a  doubt  on  titles  where,  in  similar  cases,  no 
such  order  had  been  made,  he  should  refuse  the  prayer  of  the  petition. 


Kent  t;.  Jackson*^ 

Maxch  19,  20,  22,  1852. 

Foreign  Railway — English  Directors  —  Return  of  Deposits  —  Ma- 
naging  CkmmiUee  —  Purchase  back  of  allotted  Shares  ^-  Dis* 
charge. 

A  railway  company  in  Belginm  was  established  as  a  "  30cUU  anonymel*   There  were  English 
and  foreign  directors.    Deposits  on  allotted  shares  were  paid  into  the  bankers.    PisputM 

a  21  Law  J.  Bep.  (w.  s.)  Chanc,  4$7,    •  21  Law  J.  Bep.  (n.  b.)  Cbanc  4S8. 
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took  place  between  the  English  and  Belgian  directors,  in  consequence  of  which  all  the 
former  resigned.  In  the  following  month  J.  and  G.,  two  of  the  English  directors,  to  whose 
account  the  deposits  had  been  paid,  returned  the  deposits  to  ail  the  allottees  who  were 
willing  to  take  them,  and  they  also  purchased  back  some  shares,  which  had  been  allotted, 
for  the  benefit  of  the  company,  Accounts  of  all  this  were  laid  before  the  committee  of 
management,  and  the  balance  remaining  in  the  hands  of  the  English  directors  was  paid 
oyer,  and  the  transactions  were  appror^  by  a  general  meeting.  A  shareholder  filed  a  bill 
on  behalf  of  himself  and  all  the  other  sharenolders  not  defendants,  against  J.,  the  assignees 
of  G.,  and  the  committee  of  management,  praying  the  repayment  of  the  money  returned 
to  the  allottees,  and  for  an  account,  but  the  btU  was  dismissed  at  the  Rolls,  and  on  appeal, 
the  decree  was  affirmed  \  the  court  holding  that  by  the  law  of  Belgium  the  plaintiff  was 
not  competent  to  sue  for  such  a  purpose,  and  by  the  law  of  England  he  had  shown  no  case 
for  the  suit  against  the  English  aircctors. 

This  was  an  appeal  from  a  decree  of  the  present  Master  of  the 
Rolls,  dismissing  the  bill.  The  plaintiff,  Mr.  John  King  Kent,  the 
owner  of  ten  shares  in  the  Charleroi  and  Erquelines  Railway  Com- 
pany, (porchased  very  early  in  June,  1848,)  filed  his  bill  on  the  24th 
of  that  month  on  behalf  of  himself  and  all  other  the  shareholders  of 
the  above-named  company,  (except  such  thereinafter-named  defend- 
ants as  were  shareholders  of  the  same  company,)  against  Mr.  Jackson 
and  the  assignees  of  Mr.  Graham,  and  against  the  committee  of 
management  of  the  company  who  were  out  of  the  jurisdiction  of  the 
court. 

The  bill  stated  that  on  the  28th  of  May,  1845,  by  the  royal  com- 
mission of  the  king  of  the  Belgians,  a  railway  company  was  esta- 
blished as  a  socUU  anonymej  for  the  formation  of  a  line  of  railway  in 
that  country,  and  the  sdme  was  formed  under  certain  articles  and  rules 
subsequently  duly  confirmed  by  a  royal  ordinance ;  that  the  articles 
were  (inter  aJia)  as  follows :  — 

"  Article  3.  The  company  takes  the  title  of  the  Charleroi  and  Er- 
quelines Railway  Company ;  its  seat  is  Brussels.  Art  15.  The  pos- 
session of,  or  subscription  for,  one  or  more  tUres  carries  with  it  the 
adhesion  to  the  present  statutes.  Art  16.  The  company  shall  be 
repr6sented  by  a  general  meeting  of  shareholders ;  it  shall  be  managed 
by  a  board.  Art  23.  The  board  of  directors  is  invested  with  the 
most  extensive  powers,  as  regards  the  construction  and  the  working 
of  the  line,  its  branches,  and  dependencies :  it  is  authorized  to  con- 
tract for  the  whole  or  part  of  the  works :  it  is  authorized  to  pass,  with 
third  parties  (but  subject  to  the  approval  of  the  general  meeting)  all 
treaties  advantageous  to  the  company,  even  for  railways  in  connec- 
tion with  this  one:  it  makes  the  regulations  for  management  or 
internal  order,  and  superintends  their  execution.  Art.  26.  As  the 
members  of  the  board  act  as  representing  the  company,  they  con- 
tract, by  virtue  of  their  offices,  no  joint  or  personal  liability :  they  are 
only  answerable  for  the  execution  of  the  trust  reposed  in  them  under 
Art  32  of  the  Code  of  Commerce.  Art  28.  Judicial  proceedings 
shall  be  carried  on  in  the  name  of  the  board  of  directors,  at  the  prose- 
cution, and  by  the  proceeding  of  the  chairman,  or  of  the  person 
replacing  him.  Art  31.  The  general  meeting,  regularly  convened  by 
a  notice,  shall  represent  the  whole  body  of  shareholders :  it  assembles 
every  six  months.  Art  38.  At  the  meetings  constituted  according  to 
the  terms  of  Art  31,  the  general  meeting  takes  cognizance  of  the 
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accounts  and  balances,  and  determines  on  them  finally :  the  approval 
of  the  balances  completely  discharges  the  board  of  directors.  Art 
39.  The  deliberations  of  the  general  meeting,  taken  in  conformity 
with  the  above  dispositions,  bind  the  company.  Art  43.  Every  six 
months,  at  the  half-yearly  general  meeting,  the  active  and  passive 
situation  of  the  company  shall  be  presented  to  the  meeting,  the 
accounts  and  balances  shall  be  settled  and  approved.  Art  47.  All 
disputes  between  members  of  the  company,  concerning  the  affairs  of 
the  company,  shall  be  judged  by  arbitrators :  the  tribunal  shall  be 
composed  of  three  arbitrators,  in  the  choice  of  whom  the  parties  shall 
be  bound  to  agree  within  eight  days :  in  default  of  which,  the  said 
arbitrators  will  be  named  by  the  president  of  the  Tribunal  of  Com- 
merce of  Brussels,  at  the  request  of  the  first  requirent :  the  arbitrators 
shall  decide  absolutely,  as  amicable  compounders,  without  appeal, 
and  without  being  bound  by  the  forms  and  delays  of  legal  proceed- 
ings :  their  decision  cannot  be  reversed  by  appeal,  civil  petition,  nor 
by  recourse  to  cassation." 

By  a  subsequent  article,  Mr.  Jackson,  Mr.  Graham,  and  others  in 
this  country,  were  appointed  the  English  board  of  directors,  there 
being  also  a  board  formed  in  Belgium  of  directors  called  the  Conseit 
(P Administration.  Mr.  Jackson  and  Mr.  Graham  were  the  acting 
directors  in  England.  Shares  were  allotted  in  England,  and  deposits 
upon  them  to  the  amount  of  12,680/.  were  paid  to  the  joint  account 
of  Messrs.  Jackson  and  Graham,  into  the  bank  of  Messrs.  Smith, 
Payne  &  Smith.  Differences  of  opinion  arose  as  to  the  conduct  of 
the  undertaking  between  the  English  board  and  the  Canseil  cTAdmi' 
nistratian  in  Belgium,  in  consequence  of  which  Mr.  Jackson  and  Mr. 
Graham  sent  in  their  resignations,  as  directors,  on  the  26th  of  Octo- 
ber, 1848,  which  were  soon  afterwards  accepted,  and  subsequently  the 
other  English  directors  resigned  In  the  foUowing  month  Messrs. 
Jackson  and  Graham  issued  a  circular,  which  was  addressed  and 
sent  to  the  Eqgiish  allottees  of  shares,  giving  them  the  option  either 
of  taking  scrip  in  exchange  for  the  bankers'  receipts  or  of  having  the 
amount  of  the  deposits  paid  by  them  returned  without  interest  A 
great  number  of  the  allottees  availed  themselves  of  the  former  part 
of  the  offer,  and  received  back  their  money  to  the  amount  of  8,280i., 
which  money  they  received  by  checks,  drawn  by  Messrs.  Jack- 
son and  Graham  on  the  bankers,  and  which  were  honored  out  of  the 
12,628/.  so  paid  in. 

After  setting  forth  these  facts,  the  bill  proceeded  to  allege  that  « the 
company,  ever  since  it  was  established,  carried  on,  and  still  continues 
to  carry  on  and  conduct  their  affairs  on  the  footing  of  and  in  con- 
formity with  the  said  rules  and  regulations,  and  such  rules  and  regu- 
lations have  ever  since  constituted,  and  now  constitute  the  existing 
laws  of  the  said  company,  and  are  binding  on  all  persons  who  are  or 
who  have  been  at  any  time  members  or  shareholders  of  or  in  the 
same,  to  the  full  extent  of  all  their  respective  property  or  interest 
therein."  It  also  alleged  that  Jackson  and  Graham  determined  to 
avail  themselves  of  the  legal  control  they  had  over  the  English  de- 
posits for  the  purpose  of  indemnifying  themselves  against  all  liabili- 
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ties  which  they  had  incurred  as  directors ;  and  it  charged  and  insisted 
that  the  return  of  the  deposits  amounted  to  a  breach  of  trust  and 
fraud  on  the  shareholders,  and  that  it  had  taken  place  against  the 
protest  of  the  committee  of  management  or  Conseil  d? Administrcttiony 
and  that  that  body  had  no  power  to  authorize  the  return  of  the  de- 
posits :  and  it  charged  that  Mr.  Graham  had  become  bankrupt,  and 
that  other  defendants  were  his  assignees,  and  also  that  the  sharehold- 
ers were  very  numerous ;  and,  lastly,  that  it  would  be  impracticable 
to  make  them  parties,  and  it  then  prayed  that  it  might  be  declared 
that  Jackson  and  the  assignees  of  Graham  were  liable  to  make  good 
the  8,280/.,  and  that  an  account  might  be  taken,  and  that  the  sum 
found  due  might  be  paid  and  secured  in  court  for  the  benefit  of  the 
Charleroi  and  Erquelines  Railway  Company  and  all  persons  entitled 
to  or  interested  in  the  funds  thereof 

The  defendant,  Mr.  Jackson,  by  his  answer,  said  that  the  English 
directors  had  retired  in  consequence  of  the  apparent  impossibility  of 
the  company  carrying  its  plans  into  effect,  and  that  they  had  declined, 
after  their  retirement,  to  pay  the  English  deposits  to  the  committee 
of  management  or  Oonseil  d^ Administration  in  Belgium,  and  that  they 
returned  them  to  the  English  allottees  with  the  sanction  of  Mr.  Au- 
gustus Walter  Arnold,  the  duly  authorized  solicitor  of  the  committee 
of  management  or  Conseil  (P Administration^  considering  that  such 
allottees  were  entitled  to  them  on  the  failure  of  the  undertaking; 
that  after  their  retirement  various  negotiations  took  place  between 
the  defendants  and  the  Conseil  d^  Administration  in  Belgium,  and  that 
finally,  an  account  was  rendered  by  them,  the  English  directors,  to 
the  committee  and  settled,  and  the  balance,  after  deducting  the  sum 
of  8,280/.  and  certain  other  payments,  among  which  was  a  sura  of 
1,284/.  75.  6d.  for  the  purchase  by  Messrs.  Jackson  and  Graham,  with 
the  like  sanction  of  Mr.  Arnold,  of  300  shares  from  the  English  allot- 
tees for  the  benefit  of  the  company,  was,  on  the  2d  of  June,  1846, 
paid  over  to  such  Conseil  d' Administration,  or  committee  of  manage- 
ment, by  means  of  a  payment  into  the  bank  of  Messrs.  Snow,  Stra- 
han  &  Co.  to  their  account  This  account  subsequently  was,  as 
appeared,  although  not  very  clearly,  from  the  evidence,  affirmed  by 
the  general  meeting,  or  assemblee  generate  of  the  company. 

On  the  part  of  the  defendants,  the  evidence  of  two  Belgian  advo- 
cates was  given  upon  the  law  of  Belgium :  one  of  those  gerJlemep 
stated  in  effect  as  follows :  — -  "  I  say  that  a  societe  anonf/me,  i^c,  can, 
in  its  own  name,  sue  any  other  person  or  societe  anonyme  in  any  of 
the  tribunals  of  Belgium,  in  respect  of  the  common  rights  or  liabili- 
ties of  such  societe  anonyme.  No  individual  member  of  a  societe 
anonyme  can  institute,  conduct,  or  maintain,  in  or  before  the  courts  or 
tribunals  of  Belgium,  any  suit,  claim,  or  demand,  on  behalf  of  such 
societe,  or  the  members  thereof,  otherwise  than  in  the  name  of  such 
societe,  for  any  right  of  such  societe,  or  any  right  common  to  the  mem- 
bers thereof,  against  any  other  person  or  societe  anonyme,  or  other 
party,  or  against  any  other  members  or  member  of  the  same  societe. 
in  a  word,  and  according  to  the  Belgian  common  law  and  statute 
law,  societes  anonymes  ,Qie  administered  by  directors  and  committees 
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of  administration.  Directors  alone  can  begin  or  maintain  any  suit  in 
the  name  of  socicUs  anonymes.  If  shareholders  individaally  had  a 
like  right,  complications  and  great  difficulties  would  be  the  natural 
consequence,  as  I  think.  I  say  that  any  dilTerences  between  share- 
holders must  be  decided  by  arbitration,  in  virtue  of  the  article  47  of 
the  statutes,  ^hich  is  in  accordance  with  the  terms  of  article  1134  of 
the  Civil  Code,  which  makes  the  said  article  47  binding  between 
shareholders.  The  article  47  of  the  statutes  is  binding  between 
shareholders,  so  that  all  differences  arising  between  shareholders  and 
relating  to  the  societSj  must  be  judged  by  arbitration,  and  consequent* 
ly,  in  my  opinion,  the  courts  and  tribunals  of  Belgium  would  declare 
themselves  incompetent  in  such  cases." 

The  case  was  argued  before  the  Master  of  the  Rolls,  in  July,  1851, 
when  he  held  that  the  transaction  was  one  which  could  be  sanctioned 
by  a  general  meeting,  and  having  been  so  sanctioned,  could  not  be 
made  the  subject  of  a  suit  in  this  country  against  the  retired  English 
directors.  His  honor  was  also  of  opinion  that  a  bill  on  behalf  of  all 
the  shareholders  of  the  company,  including  those  persons  who  were 
present  at  the  general  meetings,  and  sanctioned  those  proceedings, 
could  not  be  supported,  and  he,  therefore,  dismissed  the  bill,  with 
costs,  without  any  reference  to  the  foreign  contracts,  which  he  did  not 
consider  it  necessary  to  deal  with.  From  this  decree  the  plaintiff 
now  appealed. 

Roundell  Palmer  and  Shee^  for  the  plaintiff.  The  English  direct- 
ors were  the  agents  or  trustees  of  the  company,  and  they  were  not 
justified  in  returning  the  deposits,  or  in  buying  up  the  300  shares  on 
behalf  of  the  company.  They  had  no  authority  to  do  either  of  those 
acts,  and  having  committed  a  breach  of  trust  in  so  doin^,  they  are 
answerable  to  the  company  for  the  amount  so  improperly  applied. 
Natusch  V.  Irving' J  2  C.  P.  Cooper,  358,  and  Gow  on  Partnership, 
398 ;  Salonians  v.  Laing^  12  Beav.  352 ;  s.  c.  19  Law  J.  Rep.  (n.  s.) 
Chanc  291;  Boffshaw  v.  The  Eastern  Union  Railway  Company^  7 
Hare,  114;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  410;  and  The  Society 
for  the  Illustration  of  Practical  Knowledge  v.  Abbott^  2  Beav.  559 ; 
8.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  307.  From  these  authorities  it  is 
clear  that  where  corporate  funds  are  applied  in  a  manner  contrary  to 
the  terms  of  the  common  contract^  all  parties  concerned  in  such  mis- 
appropriation are  bound  to  refund.  Then,  particularly  as  to  the  pur- 
chase of  the  300  shares,  the  case  of  Ex  parte  Morgan^  1  Hall  &  Tw. 
320,  and  1  Mac.  &  Gor.  225 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  265, 
decides  that  shares  can  only  be  purchased  upon  the  terms  of  the  deed 
of  settlement  The  plaintiff  is  perfectly  right  in  suing  in  England ; 
for  it  has  long  been  settled  that  in  point  of  remedy  the  parties  are 
bound  by  the  law  of  the  country  in  which  proceedings  are  taken. 
In  this  case,  therefore,  the  law  of  England  and  not  the  law  of  Belgium 
must  apply.  The  British  Linen  Company  v.  Drummond^  10  B.  & 
C.  903 ;  s.  c.  9  Law  J.  Rep.  K.  B.  213 ;  De  la  Vega  v.  Vianna,  1  B  & 
Ad.  284 ;  s.  c.  8  Law  J.  Rep.  K.  B.  388 ;  Huber  v.  Sleiner,  2  Bing. 
N.  C.  202;  Don  v.  Lippman,  5  CL  &  F.  1;   Wynne  v.  Jackson,  2 
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Russ.  351 ;  s.  c.  6  Law  J.  Rep.  Chanc  65.  The  form  adopted  by  the 
plaintiff,  of  sning  on  behalf  of  himself  and  the  other  shareholders  not 
defendants,  is  correct,  as  his  object  is  to  secure  the  refunding  of  pro- 
perty improperly  applied,  as  appears  from  the  cases  of  Bromley  v. 
•Smithy  1  Sim.  8 ;  s.  c.  5  Law  J.  Rep.  Chanc.  63 ;  and  fhray  v.  Chap* 
ft'n,  2  Sim.  &  S.  267 ;  s.  c.  3  Law  J.  Rep.  Chanc  161 ;  and  no  valid 
objection  arises  that  some  of  the  parties  have  acquiesced.  Preston 
V.  The  Grand  Collier  Dock  Company^  11  Sim.  327 ;  s.  c.  10  Law 
J.  Rep.  (n.  s.)  Chanc.  73 ;  and  Colnian  v.  The  Eastern  Counties 
Railway  Company^  10  Beav.  1 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc. 
73. 

Bethell,  Willcock,  and  Amphlett^  for  the  defendant,  Mr.  Jackson. 
No  shareholder  in  the  company  complains  excepting  the  plaintiff,  who 
has  only  just  bought  the  shares,  and  doubtless  with  a  view  to  this 
litigation.  When  Jackson  and  Graham  ceased  to  be  directors,  they 
came  to  a  settlement  with  the  only  parties  with  whom  they  could  do 
so,  namely,  the  committee  of  managfement.  Having  done  so,  there 
is  a  conclusive  settlement  binding  on  the  company.  No  decisions  re- 
lating to  English  companies  have  any  bearing  upon  this  case,  which 
is  a  Belgian  company,  and  governed  by  the  laws  of  the  countiy.  The 
bill  itself  alleges  that  the  company  ever  since  its  foundation  w^as  car- 
ried on  in  conformity  with  the  rules ;  and  on  his  own  showing,  the 
plaintiff  must  be  taken  to  admit  that  regular  half-yearly  meetings  were 
held,  and  every  thing  properly  done  pursuant  to  the  31st  article  of 
those  rules  ;  that  the  accounts  were  duly  passed  according  to  article 
No.  38,  and  therefore  that  under  article  39  the  settlement  of  the  ac- 
count is  binding  on  the  company.  Mr.  Arnold,  the  solicitor  of  the 
committee  of  management,  sanctioned,  on  their  behalf,  what  was 
done,  and,  under  the  same  sanction,  the  balance  was  paid  to  the 
bankers.  Under  any  circumstances,  as  they  stand,  the  plaintiff  has 
no  right  to  sue.  This  is  a  foreign  railway  company  locally  situate 
in  Brussels,  and  the  rights  of  its  members  are  governed  by  the  Bel- 
gian law.  Earl  Nelson  v.  Lord  Bridport^  8  Beav.  647 ;  Warrender 
v.  Warrender^  2  CI.  &  F.  488 ;  and  as  by  article  28  all  proceedings 
are  to  be  taken  by  the  chairman,  the  shareholders,  and  among  them 
the  plaintiff,  are  precluded  from  any  manner  of  personal  interference. 
The  rules  having  prescribed  arbitration  as  the  means  of  settling  dif- 
ferences is  another  objection.  Unless  some  reason  be  shown  why  the 
company  does  not  originate  such  a  proceeding,  even  by  the  English 
law,  an  individual  member  cannot  sue ;  and,  moreover,  as  the  plaintiflF 
sues  on  behalf  of  persons  who  have  approved  of  the  acts  complained 
of,  and  who  could  not  themselves  have  instituted  the  suit,  and  adds 
himself  as  a  plaintiff  with  them,  he  has  made  a  misjoinder.  The  King 
of  Spain  v.  Machado,  4  Russ.  225 ;  s.  c.  6  Law  J.  Rep.  Chanc.  61 ; 
and  Graham  v.  The  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company,  2  Hall  &  Tw.  460 ;  s.  c.  2  Mac.  &  Gor.  146 ; 
6  Eng.  Rep.  132. 

Malins  and  W.  X  Bovillj  for  the  assignees  of  Mr.  Graham. 
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Shee^  in  reply.  Mr.  Arnold  Jiad*not  and  could  not  have  authority 
from  the  committee  of  managerai^irf^  because  that  committee  had  no 
authority  to  do  the  acts  themselvesJ.  •Ta'a§Ly  that  the  plaintiff  has  no 
right  to  sue,  that  the  proceedings  ought'^^bjain  the  name  of  the  com- 
pany, and  that  the  omy  relief  is  by  arbitratiori\44  the  same  as  saying 
there  shall  be  a  denial  of  justice ;  for  here  ttte  jprincipal  defendants 
live  in  England  and  are  accessible,  while  it  Is  cie^r  that  he  has  no 
means  of  suing  those  in  Belgium.  He  is  of  necessity  driven  to  ap« 
peal  to  English  tribunals,  and  ought  to  have  the  aid  he'4fil^  to  repair 
the  mischief  done.  The  answer  to  the  objection  that  the  company 
should  be  a  party,  is  simple ;  namely,  the  chairman  is  made  a  'paity, 
and  that  is  the  only  way  in  which  the  company  can  be  represeirted|. 
as  appears  from  the  28th  article  of  the  rules. 

Knight  Bruce,  L.  J.  Whether  upon  the  question  of  right,  or  the 
question  of  remedy,  the  law  of  Belgium  or  the  law  of  England  is 
regarded,  this  suit  seems  to  us  ill  founded.  According  to  the  law  of 
Belgium,  the  plaintiff  is  incompetent  to  sue  for  the  purpose  for  which 
he  has  filed  this  bill ;  and  by  the  law  of  England  it  is  not  proved,  or 
even  alleged  that  he  has  a  right  to  sue  on  behalf  of  himself  and  the 
other  shareholders.  He  has  shown  no  case  for  suing  the  directors  in 
the  manner  he  has  done,  even  if  some  suit  be  proper.  The  pleadings 
and  evidence  seem  to  us  to  show  that  in  the  year  1847,  more  than  a 
year  before  the  plaintiff  filed  his  bill,  an  account  had  been  stated  and 
settled  between  the  Conseil  ef  Administration^  or  committee  of  man- 
agement in  Belgium,  who  were  authorized  agents  of  the  company, 
on  the  one  hand,  and  Mr.  Jackson  and  Mr.  Graham  on  the  other; 
which  account,  if  fairly  stated,  must  be  considered  destructive  of  the 
plaintifTs  case.  It  appears  to  us  to  have  been  fairly  and  honestly 
stated  and  settled ;  that  is,  every  fact  was  stated  with  full  knowledge 
and  without  suppression,  and  the  account  so  come  to  and  stated  was 
approved  by  the  Conseil  d!  Administration^  who  were,  in  our  opinion, 
competent  to  do  so.  If,  possibly,  on  account  of  the  existing  trustee- 
ship, if  there  was  one,  the  confirmation  by  the  Conseil  cP  Administra" 
tion  might  have  been  insufficient,  there  must  still  be  taken  to  have 
been  a  sufficient  affirmance  by  the  general  meeting  or  assemhlee  gent- 
rale.  There  is  probably  more  than  one  other  ground  fatal  to  this 
case ;  but  enough  has  been  said  to  show  that  this  petition  of  appeal 
must  be  dismissed  with  costs. 

Lord  Cranworth,  L.  J.,  entirely  concurred. 
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Costs^  Taxation  6f  ^Attorneys  and  Solicitors*  Act — Protest — Al^ 

*ijsffed  Pressure  —  Costs  of  Appeal 


A  receiver*iikVk1$ait  assisted  dividends,  to  which  she  was  entitled  for  life,  to  her  sareties  as 
securi^r/oz^  dieir  hond.  The  receiver  paid  the  balance  found  due  from  her  into  court,  and 
.  t&^  »2C<^nizances  were  ordered  to  be  vacated.  The  sureties  refused  to  reassign  the  divi- 
\  deads!  The  solicitors  of  the  sureties  delivered  bills  of  costs  incurred  by  them  in  the  suit 
*  -ITBe  receiver  had  borrowed  money  for  her  support,  and  for  the  support  of  her  children,  and 
had  executed  a  warrant  of  attorney,  upon  which  judgment  was  entered  up.  The  creditor 
t^atened  execution,  and  in  order  to  obtain  the  dividends,  the  receiver  paid  the  bills  of 
costs  out  of  the  dividends  which  had  accumulated  in  the  hands  of  the  trustees  of  the  settle- 
ment, but  gave  notice  that  she  did  so  under  protest,  and  without  prejudice  to  her  rights.  A 
correspondence  had  taken  place  between  the  solicitors  of  the  parties  respecting  taxatioo, 
which  ended  in  the  receiver  agreeing  to  pay  the  costs  of  it  Tbo  pa3rinent  was  made  on 
the  14th  of  August,  1850,  and  on  the  7th  of  June,  1851,  the  receiver  petitioned  at  the 
Rolls  for  an  order  under  the  statute  6  &  7  Vict  c.  73,  for  the  taxation  of  the  bill,  alleging 
that  it  was  paid  under  pressure,  and  with  protest,  but  the  petition  was  dismissed ;  and  on 
appeal,  the  decision  toIow  was  affirmed,  but  without  costs,  the  authorities  being  con- 
flicting. 

I 

This  was  an  appeal  from  a  decision  of  the  present  Master  of  the 
Rolls. 

Amongst  a  multiplicity  of  allegations,  a  very  long  correspondence 
and  many  conflicting  affidavits,  the  following  appear  to  be  the  facts 
of  the  case.  By  a  settlement,  dated  in  1839,  trusts  were  declared  in 
favor  of  Mrs.  Jefferies  for  her  life,  for  her  separate  use,  of  2,000A,  3/. 
per  cent,  consols.  In  1844,  after  the  death  of  her  husband,  Mrs.  Jef- 
feries appointed  a  new  trustee  of  the  settlement.  A  suit  was  insti- 
tuted for  the  administration  of  the  estate  of  her  late  husband,  and 
she  was  appointed  receiver.  She  was  entited  to  dower  out  of  the  real 
estate.  By  a  deed,  dated  in  1845,  she  assigned  her  dividends  in  the 
2,000t  consols  and  her  dower  to  A.  P.  Brown  and  P.  Mead,  her  sure- 
ties, as  a  security  to  them,  they  having  entered  into  the  usual  bond 
for  her.  Notice  of  this  deed  was  given  to  G.  J.  Foulger  and  C. 
Biggs,  the  trustees  of  the  settlement,  who  retained  all  the  dividends 
as  they  accrued  until  the  22d  of  August,  1850.  The  Master,  to  whom 
the  matters  were  referred  in  the  suit  of  Jefferies  v.  Jefferies^  reported 
that  a  particular  sum  was  due  from  the  receiver,  but  after  petitions 
and  other  proceedings,  and  after  he  had  reviewed  hi§  report,  he  found 
74t  18s.  9d,  to  be  due  from  her,  which  report  was  confirmed,  and  by 
an  order  made  on  the  20th  of  December,  1849,  on  the  motion  of  Mrs. 
Jefferies,  the  same  was  directed  to  be  paid  into  court,  and  her  recog- 
nizances and  those  of  her  sureties  were  ordered  to  be  vacated.  This 
order  was  served  on  the  sureties,  and  on  the  trustees,  and  the  money 
was  paid  into  court  Mrs.  Jefferies  required  a  reassignment  from  her 
sureties  of  the  property  assigned  to  them,  and  payment  from  the 
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trustees  of  the  settlement  of  the  dividends  which  had  accumtilated 
in  their  hands ;  but  this  was  refused,  although  the  balance  due  from 
her  as  receiver  had  been  paid  into  court,  ana  the  recognizances  had 
been  vacated.  On  the  12th  of  January,  1850,  the  London  agents  for 
Mr.  John  William  Browne,  the  solicitor  of  the  sureties,  delivered  a  bill 
of  costs,  and  after  an  order  had  been  made  in  the  suit  dated  the  3d 
of  June,  1850,  (which,  because  of  some  dispute  before  the  Registrar, 
was  not  drawn  up,)  for  the  taxation  of  the  sureties'  costs,  in  that 
month  an  additional  bill  was  delivered,  making  the  whole  105/.,  or 
thereabouts.  In  order  to  enable  har  to  live  and  support  her  two  child- 
ren, Mrs,  Jefferies  borrowed  money  of  Mr.  W.  Johnson,  and  gave  him 
a  warrant  of  attorney  to  confess  judgment,  whereupon  the  same  was 
immediately  entered  up.  Upon  that  person  pressing  for  payment, 
and  threatening  to  issue  execution,  she,  in  order  to  obtain  money,  con- 
sented to  pay  the  105/.  bills  of  costs.  The  evidence  was  of  a  very 
conflicting  character  as  to  the  protest  at  the  time  of  payment,  but  it 
was  shown  that  the  solicitors  were  willing  that  there  should  be  a  tax- 
ation, but  it  must  be  at  her  expense.  The  payment  was  made  on 
the  14th  of  August,  1850,  by  the  trustees,  by  her  direction ;  and  in 
May,  1851,  a  correspondence  was  renewed  about  the  taxation,  which 
ultimately  did  not  take  place.  On  the  7th  of  June,  1851,  Mrs.  Jef- 
feries presented  a  petition  at  the  Bolls  under  the  provisions  of  the 
Attorneys  and  Solicitors'  Act,  6  &  7  Vict.  c.  73,  praying  the  taxation 
of  these  bills.  The  petition  contained  allegations  that  she  was  ad- 
vised not  to  pay  the  same,  '*  as  well  on  account  of  the  extravagant 
and  improper  charges  which  they  contained,  as  that  she  was  not  liable 
at  law  or  in  equity  to  pay  the  same ; "  that  the  solicitors  were  in- 
formed of  the  whole  transaction  with  Mr.  Johnson ;  and  that  neither 
of  the  bills  of  coata  had  been  taxed,  and  also  that  she  would  not  have 
consented  to  the  payment  of  them,  or  either  of  them,  without  tax- 
ation, except  and  in  order  that  by  at  once  obtaining  a  release  of  her 
dower  and  dividends  she  might  save  herself  from  being  taken  in  exe- 
cution at  the  suit  of  the  said  Mr.  Johnson.  The  petition  did  not  con- 
tain any  statement  of  specific  items  of  overcharge  ;  the  allegation  in 
that  respect  being  confined  to  the  advice  she  had  received  not  to  pay, 
on  account  of  extravagant  and  improper  charges  contained  in  the 
bills.  This  petition  having  been  dismissed,  Airs.  Jefieries  now  ap- 
pealed. 

Raundell  Palmer  and  LovelL  That  there  was  pressure  in  this  case 
cannot  reasonably  be  denied  when  the  situation  of  the  parties  is  con- 
sidered, and  although  the  pressure  was  not  actively  that  of  the  solici- 
tor himself,  that  gentleman  must  have  been  aware,  even  without  the 
protest,  that  the  payment  was  only  made  because  the  lady  had  no 
means  of  freeing  herself  from  the  difficulties  in  which  she  was  placed, 
except  by  the  money  to  be  obtained  from  the  court,  and  that  she  could 
not  obtain  that  money  unless  after  payment  of  this  bill  of  costs.  In 
the  case  of  Ex  parte  Wilkinson^  2  CoU.  92,  before  one  of  your  lord- 
ships, a  firm  of  solicitors  acted  as  solicitors  for  both  mortgagor  and 
mort^^agee,  and  the  bill  of  costs  was  presented  for  payment  on  the 
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very  eve  of  the  completion  of  the  conveyance  of  the  estate,  and  then 
it  was  paid,  as  here,  under  protest  There  it  was  laid  down  that  pro- 
test, combined  with  other  circumstances,  might  be  a  ground  for  a  refer- 
ence for  taxation,  and  the  bill  was  sent  for  taxation,  without  any  re- 
gard to  many  of  the  items  of  the  bill  not  being  objected  to.  Lord 
Langdale,  in  In  re  Tryon^  7  Beav.  496,  referred  a  bill  for  taxation,  and 
there  there  had  been  payment  under  protest,  that  payment  having 
been  insisted  on  as  a  condition  for  parting  with  a  deed  necessary  to 
complete  a  purchase.  In  those  cases  the  principle  was  fully  recog- 
nized, and  the  court  will,  therefore,  send  this  bill  for  taxation.  On 
behalf  of  the  appellant  we  offer  to  deposit  a  sufficient  sum  of  money 
to  abide  the  issue  of  the  taxation. 

Birdy  in  support  of  the  order  of  the  court  below.  In  the  first  place, 
there  was  no  pressure  as  this  court  understands  the  term ;  and,  se- 
condly, if  there  were,  and  moreover  if  the  payment  were  made  under 
protest.,  later  cases  have  decided  that  unless  there  be  specific  items  of 
overcharge  alleged  in  the  petition,  there  will  not  be  a  reference  for 
taxation.  The  late  Master  of  the  Rolls,  in  In  re  Thompson^  8  Beav. 
237 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  137,  said,  that  amongst  the 
special  circumstances  required  by  the  act, "  there  must  be  a  statement 
of  some  specific  item  which  is  erroneous,  otherwise  it  is  impossible  to 
tell  to  what  latitude  the  right  of  taxation  after  payment  and  settle- 
ment may  be  carried ; "  and  his  lordship  refers  to  the  old  practice,  ob- 
serving that  he  did  not  think  the  act  ot  parliament  had  made  any  dif- 
ference. In  that  case  the  question  of  pressure  was  only  alluded  to 
on  the  question  of  costs,  and  it  would  seem  that  had  there  been  proof 
of  pressure  the  petitioner,  although  he  failed,  might  have  had  the 
costs  of  the  petition.  Then,  in  In  re  Harrisouj  10  Beav.  57; 
s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc  170,  a  solicitor  for  the  mort- 
gagee refused  to  complete  without  full  payment  of  his  bill  of  costs, 
and  although  the  mortgagee  paid  it  under  protest.  Lord  Langdale 
held  that  there  should  not  be  a  reference  for  taxation,  although 
iiiere  might  be  overcharges.  His  lordship,  in  that  case,  denied  the 
notion  to  be  correct  that  a  protest  was  sufficient,  and  said  that  protest 
by  itself  was  of  no  value ;  and  further,  that  the  idea  that  if  the  bill 
•contained  items  larger  than  a  solicitor  would  be  allowed  on  taxation 
that  was  a  sufficient  ground  for  a  reference,  was  totally  erroneous. 
For  all  these  reasons,  the  order  made  by  the  Master  of  the  RoUs  was 
correct,  and  ought  not  to  be  disturbed ;  and  the  petition  should  be 
dismissed,  with  costs. 

Roundell  Palmer^  in  reply,  observed  that  neither  of  the  cases  of  Ez 
parte  Wilkinson,  nor  In  re  Tyron  appeared  to  have  been  cited  in  the 
-cases  of  In  re  Thompson  and  In  re  Harrison,  Even  if  the  court 
should  not  think  the  present  a  fit  case  to  be  sent  for  taxation,  it  could 
not  make  the  appellant  pay  the  costs  of  the  appeal,  considering  that 
there  were  authorities  from  the  same  judge  differing  from  each  other. 

Lord  Cranworth,  L  J. .  I  was  about  to  say  I  regret  that  the  or- 
der at  the  Rolls  must  be  confirmed ;  though  by  saying  I  regret  the 
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conclusion  to  which  I  have  come,  it  is  not  as  to  the  law  of  the  case^ 
but  as  a  matter  of  feeling  for  the  parties  themselves,  for  I  think  the 
order  was  both  on  principle  and  authority  right.  I  do  not  mean  to 
controvert  the  proposition,  that  there  may  be  a  taxation  of  a  paid 
bill  on  the  ground  of  pressure,  or  to  question  the  correctness  of  Ez 
parte  Wilkinson^  decided  by  my  learned  brother,  for  I  think  that  case 
was  rightly  decided.  There  there  was  pressure ;  namely,  pressure  of  such 
a  nature  as  I  think  gave  a  right  to  the  party  seeking  relief;  bat  the 
pressure  in  the  present  case  is  not  of  that  kind.  In  the  month  of 
January,  1850,  the  solicitors  delivered  to  the  petitioner  a  bill  for  84/.'odd, 
and  the  rest  of  the  bill,  20/.,  was  incurred  between  that  and  June.  At 
the  end  of  June  a  bill  with  the  subsequent  amount  was  delivered.  In 
the  middle  of  August  the  compound  bill  was  paid  under  protest  All 
parties  must  be  taken  to  have  understood  that  the  payment  was  made 
under  protest  It  seems  to  me  that  the  protest  was  concurrent  with 
the  payment  of  this  bill.  I  have  afaready  stated  that  I  do  not  think 
that  the  pressure  leading  to  the  payment  was  such  as  would  warrant 
a  subsequent  taxation,  as  a  matter  of  course ;  but  even  had  it  been 
so,  I  should  have  been  reluctant  to  aid  a  party  who,  lying  by  for  more 
than  nine  months,  comes,  then,  before  the  court  for  the  first  time.  In 
the  hope  of  avoiding  expense  a  correspondence  was  entered  into,  but 
that  correspondence  did  not  begin  till  May,  1851,  nine  months  after 
the  payment  By  thus  acting,  the  petitioner  was,  I  think,  excluded 
from  a  right  to  tax  the  bill.  The  order  obtained  at  the  Rolls  was 
right,  and  I  say  this,  assuming  it  could  not  be  shown  that  the  bill  con- 
tained extravagant  and  improper  charges;  I  doubt  whether  upon  that 
ground  alone  the  matter  would  not  be  defective,  for  the  nature  of 
those  charges  should  have  been  very  specifically  stated,  and  there 
should  be  shown  to  have  been  such  an  excess  of  charge  as  would,  in 
the  language  of  Lord  Eldon,  have  furnished  a  ground  of  fraud  ;  never- 
theless, I  think  there  is  no  excuse  for  their  not  having  taxed  the  bill. 
The  ground,  however,  on  which  I  proceed  is,  that  there  is  no  excuse 
for  the  petitioner's  delay,  after  having  made  the  payment  under 
protest. 

Knight  Bruce,  L.  J.  As  it  must  be  so,  it  is  not  necessary  that  I 
should  enter  fully  into  the  grounds  of  the  great  doubts  and  dimculties 
that  I  happen  to  feel  about  this  case  —  doubts  and  difficulties  very 
probably  ill  founded — inasmuch  as  there  are  such  opinions  as  there 
are  differing  from  me  on  the  point.  The4l8t  section  of  the  Solicitors' 
Act  provides  that  the  payment  of  any  such  bill  shall  in  no  case 
preclude  the  court  to  whom  application  shall  be  made  from  referring 
such  bill  for  taxation,  if  the  special  circumstances  of  the  case  shall  in 
its  discretion  appear  to  require  the  same,  upon  such  conditions  as  to 
the  court  shall  seem  right,  provided  the  application  for  such  reference 
be  made  within  twelve  months  after  payment  In  the  present  case 
the  application  was  made  within  twelve  months  after  payment, 
though  certainly  not  speedily.  The  question  here  is  upon  the  special 
circumstances  of  the  case.  Now,  the  matter  is  such  that  I  am  dearly 
of  opinion  that  it  would  not  have  been  right  to  order  taxation  with- 


106  COURTS  OF  CHANCERY,  18S2. 

out  making  this  lady  deposit  a  sufficient  sum  to  answer  the  costs  of 
taxation.  This  deposit,  as  has  been  stated  by  her  counsel,  she  is 
willing  to  make.  If  she  had  made  that  deposit  originally,  I  am  not 
satisfied  that  I  should  not  have  thought— the  payment  being  made 
under  pressure,  though  that  pressure  was  not  proceeding  from  the  at- 
torney himself,  whose  bill  was  paid,  but  he  having  notice  of  the  pres- 
sure —  the  bill  ought  to  be  taxed.  All  the  circumstances  of  the  case 
taken  together  seem  to  me,  according  to  my  view,  to  justify  the  con- 
clusion that  it  was  the  understanding  between  all  parties  that  taxation 
should  take  place.  This  view,  however,  is  very  probably  erroneous. 
I  confess  that  I  cannot  regret  that  this  will  be  the  end  of  the  litiga- 
tion. 

Lord  Cranworth,  L.  J.  I  think  the  general  rule,  that  the  costs 
abide  the  result  of  the  appeal,  does  not  apply  to  the  present  case. 
There  are  conflicting  authorities.  The  petition  will  be  dismissed, 
but  without  costs. 


Nedbt  v.  Nedby.^ 

March  18, 19, 1852. 

Baron  and  Feme  —  Deed  of  Gift  by  a  Wife  to  her  Husband —  Prao 

tice  —  Master's  Report — Affidavits. 

Deeds  of  gift  by  a  wife  to  her  hnsband  of  property  over  which  she  has  power  of  appointment 
are  regarded  by  the  court  with  jealoasy,  and  inquiries  will  be  directed  as  to  the  circiun- 
stances  under  which  they  were  executed. 

Where  a  wife  makes  a  deed  of  gift  to  her  husband  of  property  orer  which  she  has  a  power  of 
appointment,  and  the  deed  is  afterwards  impeached  by  her,  the  buiden  lies  on  her  of  show- 
ing that  the  circumstances  were  such  as  ought  to  invalidate  it,  and  the  burden  does  not  lie 
on  the  husband  of  showing  that  the  circumstances  were  such  that  it  ought  to  be  supported. 

Property  was  settled  on  A,  a  married  woman,  for  her  life,  with  remainder  to  such  uses  as 
she  should  by  deed  appoint  A,  by  deed,  dated  in  1821,  appointed  the  reversion  to  B,  her 
husband )  and  in  1836  filed  a  bill  to  have  the  deed  set  aside.  The  circumstances  rolled  on 
by  A  were,  that  the  deed  had  been  prepared  by  B*8  solicitor,  that  it  had  not  been  read  over 
at  the  time  of  the  execution,  and  the  evidence  of  one  of  tiie  attesting  witnesses  that  she 
was  agitated  and  distressed  at  the  time  of  the  execution,  and  signed  it  m  a  reluctant  maa- 
ner: — 

ffddf  that  these  circumstances  were  not  such  as  to  invalidate  the  deed. 

An  inquiry  was  directed  to  be  made  by  the  Master ;  the  Master  made  his  report,  which  was 
not  excepted  to.  The  parties  were  held  to  be  at  liberty,  at  the  hearing  of  the  cause  for 
further  directions,  to  refer  to  the  affidavits  and  other  materials  used  before  the  Master  on 
his  inquiry. 

James  Keeoan,  by  his  will,  dated  the  1st  of  July,  1820,  bequeathed 
his  personal  estate  to  William  Nedby  and  Thomas  Anns,  on  the 
usual  trust  for  sale ;  and  directed  them  to  invest  the  purchase-moneys, 

1  21  Law  J.  Sep.  (n.  s.)  Chanc.  446. 


COURTS  OF  CHANCERY,  1852.  107 

Nedbj  V,  Nedby. 


and  to  pay  one  half  of  the  income  to  his  wife  for  her  life,  for  her 
separate  use.     The  will  then  proceeded  as  follows :  — 

"  And  my  will  and  meaning  is,  that  my  wife  shall  have  full  power 
by  any  will,  testament,  or  instrument  in  writing,  to  be  by  her  duly 
executed,  to  bequeathe  and  dispose  of  one  half  moiety  of  the  moneys 
so  to  be  invested  by  my  said  executors  and  trustees,  in  manner  and 
for  the  purposes  aforesaid."  The  testator  appointed  W.  Nedby  and 
T.  Anns,  and  his  wife,  his  executors  and  executrix,  and  died  on  the 
7th  of  July,  1820. 

On  the  7th  of  October,  1820,  Mrs.  Keegan  married  William  Nedby. 
By  an  indenture,  dated  the  9th  of  January,  1821,  and  made  between 
Mrs.  Nedby  of  the  one  part,  and  Mr.  Nedby  of  the  other  part,  Mrs. 
Nedby,  in  consideration  of  love  and  affection  for  her  husband,  Mr. 
Nedby,  granted  and  assigned  to  him  one  half  part  of  the  personal 
estate  of  the  testator  bequeathed  to  her. 

Mr.  and  Mrs.  Nedby  lived  together  from  the  time  of  their  marriage 
until  August,  1836,  when  they  separated.  In  September,  1836,  Mrs. 
Nedby  filed  a  bill,  for  the  administration  of  the  testator's  estate, 
against  Mr.  Nedby  and  the  other  parties  interested  in  it  The  bill 
stated  that  Mr.  Nedby  claimed  to  be  entitled  to  her  share  by  virtue 
of  an  indenture,  executed  by  the  plaintiff,  but  charged  "that  she 
never  executed  any  such  indenture,  or  that,  if  she  executed  the  same, 
she  did  so  in  ignorance  of  its  contents  and  purport,  and  without  pro- 
fessional advice  or  assistance,  and  upon  the  faith  of  a  representation 
made  to  her  by  the  said  William  Nedby,  under  whose  influence  she 
was ;  that  the  execution  of  such  indenture  was  merely  intended  to 
facilitate  the  proving  of  the  will,  and  the  duly  administering  the  estate 
of  the  said  testator,  and  that  she  was  deceived  and  imposed  on  in 
respect  thereof,  and  that  such  indenture  ought  to  be  held  fraudulent 
and  void  as  against  her."  In  respect  of  this,  the  bill  prayed  that  the 
deed,  if  any,  might  be  declared  to  be  fraudulent  and  void. 

Mr.  Nedby,  in  his  answer,  set  up  the  indenture  of  assignment  to 
him,  and  stated  the  deed  had  been  prepared  by  Mr.  Vincent,  a  solici- 
tor, who  had  acted  as  solicitor  on  Mrs.  Nedby's  behalf,  and  that  the 
deed  had  been  executed  by  her  at  Mr.  Vincent's  office. 

By  the  decree  made  at  the  hearing  in  November,  1844,  it  was 
referred  to  the  Master  to  inquire  whether  the  instrument  in  question 
was  ever,  and  when,  executed  by  Mrs.  Nedby,  and  under  what  cir- 
cumstances. 

The  Master,  by  his  report,  found  that  the  deed  had  been  prepared 
by  Mr.  Vincent,  who  was  then,  and  previously  had  been,  the  solicitor 
of  Mr.  Nedby,  and  was  executed  by  Mrs.  Nedby  at  the  house  of  Mr. 
Nedby,  in  the  presence  of  Williams  and  Beale,  two  of  Mr.  Vincent's 
clerks,  and  that  the  deed  was  not  read  over  to  her  at  the  time  of  the 
execution,  and  that,  except  as  aforesaid,  he  was  unable  to  state  the 
circumstances  under  which  the  deed  was  executed,  no  sufficient  evi- 
dence having  been  laid  before  him. 

Williams,  one  of  the  attesting  witnesses,  made  an  affidavit,  in 
the  inquiry  before  the  Master,  that  Mrs.  Nedby,  at  the  time  of  the 
execution  of  the  deed  *'  was  agitated  and  distressed,  and  that  she 
signed  it  in  a  reluctant  manner,  with  a  dash  of  the  pen." 
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Mr.  and  Mrs.  Nedby  both  died,  and  the  suit  was  daly  revived. 
The  report  of  the  Master  was  not  excepted  to.     The  cause  now 
came  on  for  further  directions. 

Glasse  and  Greene^  for  the  plaintiff,  proposed  to  read  the  affidavit 
of  Williams,  made  in  the  Master's  office. 

Wigram  and  Hoare^  for  the  representatives  of  Mr.  Nedby,  objected 
to  the  reading  of  the  affidavit  The  report  of  the  Master  had  not 
been  excepted  to,  and  must  be  taken  as  accepted,  and  it  was  not 
competent  to  the  plaintiff  to  travel  out  of  it  It  would  be  imposing 
a  great  hardship  on  the  parties  if  all  the  documents  before  the  Master 
were  to  be  considered  as  part  of  the  materials  for  the  hearing.  At 
any  rate,  notice  should  be  given  beforehand,  by  the  parties  intending 
to  use  such  materials  of  such  intention. 

[Parker,  V.  C,  said  that  the  plaintiff  was  at  liberty  to  give  any 
information  to  the  court  as  to  the  materials  used  before  the  Master, 
and  that  the  plaintiff's  counsel  might,  therefore,  read  ihe  affidavit,  or 
such  parts  as  they  pleased.] 

Glusse  and  Greene,  for  the  plaintiff.  It  is  clearly  established  that 
where  A  stands  in  a  certain  relation  to  B,  as  his  medical  attendant 
or  spiritusd  adviser,  and  B  makes  a  deed  of  gift  to  A,  the  burden  lies 
upon  A,  of  showing  that  the  transaction  was  perfectly  fair.  Huguenin 
V.  Baseley,  14  Ves.  273 ;  Dent  v.  Bennett,  4  Myl.  &  Cr.  269 ;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  Chanc.  125 ;  Gibson  v.  Russell,  2  You.  &  C.  C. 
C.  104.  This  principle  ought  to  be  held  to  extend  to  all  deeds  of 
gift  from  a  wife  to  her  husband.  Pybtis  v.  Smith,  1  Ves.  Jun.  189 ; 
Milnes  v.  Bu^sk,  2  Ibid.  488.  The  circumstances  of  this  case  which 
show  that  the  transaction  was  not  fair  are,  that  Mrs.  Nedby  had  no 
solicitor  to  act  for  her;  that  the  deed  was  not  read  over  to  her;  that 
Mr.  Nedby,  in  his  answer,  states  that  the  place  of  the  execution  of 
the  deed  was  at  the  office  of  the  solicitor,  whereas  it  was  at  his  own 
house;  and  the  evidence  of  Williams  that  Mrs.  Nedby  was  in  a 
state  of  agitation  and  distress  when  she  signed  it 

Wtgram  and  Hoare,  for  the  representatives  of  Mr.  Nedby,  con- 
tended that  the  deed  "WSLsprimd  facie  valid,  and  that  nothing  had  been 
adduced  in  evidence  to  affect  its  validity.  They  read  the  following 
passages  in  Lord  Hardwicke's  judgment  in  Grigby  v.  Cox,  1  Ves. 
Sen.  617 :  — "  For  the  rule  of  the  court  is,  that  where  any  thing  is 
settled  to  the  wife's  separate  use,  she  is  considered  as  a  feme  solSy 
and  may  appoint  in  what  manner  she  pleases."  ..."  And  this 
will  hold,  though  the  act  done  by  the  wife  is  in  some  degree  a  trans- 
action alone  with  the  husband :  although,  in  that  case,  a  court  of 
equitv  will  have  more  jealousy  over  it,  and,  therefore,  if  there  is  any 
proof  that  the  husband  had  any  improper  influence  over  the  wife  in 
it,  by  ill,  or  even  extraordinary  good  usage,  to  induce  her  to  it,  the 
court  might  set  it  aside,  but  not  without  that  The  wife  might  have 
made  an  immediate  appointment  for  the  benefit  of  her  husband, 
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v^hich  would  have  stood,  unless  some  such  proof  as  before  men- 
tioned." They  also  referred  to  Collinson  v.  Pattrick^  2  Keen,  123 ; 
s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  83. 

Glasse  replied. 

Bacouj  Nichols^  and  Bevir^  for  the  other  parties. 

Parker,  V.  C.  In  this  case  Mrs.  Nedby,  by  a  deed,  dated  the  9th 
of  January,  1821,  made  an  appointment,  under  a  power,  in  favor 
of  her  husband,  and  the  court  thought  it  right,  under  the  circum- 
stances, to  direct  an  inquiry  whether  the  deed  in  question  was 
executed  by  her,  and  under  what  circumstances.  The  Master  has 
made  his  report,  containing  nothing  very  material  or  decisive  with 
respect  to  the  circumstances.  This  gives  rise  to  the  question,  on 
which  side  is  the  burden  of  proof?  Is  the  appointment  to  be  invalid 
unless  the  husband  can  show  that  the  circumstances  were  such  that 
the  appointment  ought  to  be  supported,  or  is  it  valid  unless  the  wife 
can  show  that  the  circumstances  were  such  as  ought  to  invalidate  it? 
By  the  instrument  which  created  the  power  the  wife  was  placed  in 
the  condition  of  2.  feme  sole.  With  respect  to  the  particular  subject 
thereof,  she  had  a  good  power  of  appointment,  the  protection  to  her 
being  that  the  act  of  appointment  was  to  be  by  a  deed  duly  executed, 
so  that  she  had  the  protection  that  might  be  afforded  by  the  formal- 
ities required  for  the  execution  of  the  power.  I  think  that,  on  all  the 
principles  governing  the  court,  I  am  bound  to  consider  the  appoint- 
ment good,  unless  those  claiming  against  it  could  produce  sufficient 
matter  to  invalidate  it  No  doubt  the  court  will  regard  such  deeds 
with  jealousy,  and  think  it  right  to  inquire  into  them,  as  in  the  case 
of  Origby  v.  Cox. 

Now,  what  were  the  circumstances  in  this  case  ?  The  Master  has 
found,  in  substance,  that  the  deed  was  prepared  by  the  husband's 
solicitor,  and  was  executed  by  the  wife  in  the  presence  of  two  of  the 
clerks  of  that  solicitor,  and  was  not  read  over  to  her.  All  these  cir- 
cumstances constantly  occurred  in  perfectly  proper  tmnsactions,  and 
it  would  be  a  dangerous  thing  to  say  that  the  deed  could  not  be 
supported,  merely  on  those  grounds.  It  gives  rise  to  suspicion,  but  it 
is  not  enough  to  invalidate  it  The  only  other  circumstance  upon 
which  the  court  was  asked  to  set  aside  this  deed  was,  that  one  of  the 
attesting  witnesses  said  "  that  she  signed  it  with  agitation  and  reluc- 
tance." It  is  impossible  to  act  upon  that  as  a  ground  for  setting 
aside  the  deed. 

The  costs  of  the  general  administration  must  come  out  of  the 
entirety,  except  so  far  as  they  were  increa'sed  by  the  inquiry  as  to  the 
validity  of  this  deed,  which  must  come  out  of  Mrs.  Nedby's  moiety. 
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Martin  v,  Pycroft. 

May  26, 1852. 

Specific  Performance — SUUute  of  Frauds, 

Claim  for  specific  performance  by  A  against  B.  The  daim  stated  that  B  had  agreed,  bj 
writing,  to  demise  a  honse  to  A  for  a  certain  term,  at  a  certain  rent ;  and  that,  at  the  same 
time,  A  had  agreed  by  parol  to  pay  B  a  premium  of  200/.  The  claim  prayed  that  B  might 
grant  A  a  lease,  A  offering  to  pay  the  premium  agreed  on  by  parol.  Claim  dismissed,  as 
being  in -contravention  of  the  Statute  of  Frauds. 

In  consideration  of  200/.  prcminm  paid  by  A,  a  lease  was  granted  to  A  of  a  house  at  a  cer- 
tain rent  for  a  certain  term.  This  term  expired.  B  agreed  to  grant  A  a  lease  for  a  certain 
term  at  a  certain  rent,  under  and  subject  to  the  same  covenants,  clauses,  and  agreements  m 
were  contained  in  the  old  lease  :-^ 

Beld^  that  this  agreement  did  not  indiide  the  term  that  A  ahoald  pay  B  a  prDmiom  of  SOOL 

Mrs.  Pycroft  demised  the  public  house  mentioned  in  the  agreement 
hereafter  stated  to  Mr.  Calvert,  for  a  term  of  years  expiring  on  the 
29th  of  September,  1853. 

By  an  indenture  of  lease,  dated  the  6th  of  April,  1832,  and  made 
between  Mr,  Calvert  of  the  one  part,  and  Mr.  Martin,  the  plaintiiT, 
of  the  other  part,  in  consideration  of  200/.  paid  by  Mr.  Martin  to  Mr. 
Calvert,  by  way  of  premium,  Mr.  Calvert  demised  the  public  house 
to  Mr.  Martin  for  the  term  of  twenty-one  years,  less  two  days,  to 
commence  from  the  29th  of  September,  1831,  (which  would,  therefore, 
expire  on  the  27th  of  September,  1851,)  at  the  rent  of  70L  In  this 
deed  Mr.  Martin  covenanted  to  lay  out  200/.  in  repairs  and  im- 
provements. 

Mrs.  Pycroft's  interest  in  the  property  became  vested  in  James 
Pycroft,  John  W.  Pycroft,  and  Joseph  Pycroft. 

An  agreement  dated  the  1st  of  August,  1849,  and  signed  by  Messrs. 
James  Pycroft,  John  W.  Pycroft,  and  Joseph  Pycroft,  was  in  the  fol- 
lowing terms  :  —  "  The  said  James  Pycroft,  J.  W.  Pycroft,  and  Joseph 
Pycroft  severally  agree  with  the  said  William  Martin,  at  any  time 
hereafter,  at  his  request,  costs,  and  charges,  by  a  good  and  sufficient 
deed,  to  demise  and  lease  the  messuage  or  tenement  known  by  the 
name  of  *  The  Ship  Ale-house,'  together  with  the  messuage  or  tene- 
ment adjoining  thereto,  formerly  used  as  a  coffee-house,  both  situate 
in  Chichester  Rents  aforesaid,  with  the  appurtenances  thereto  belong- 
ing, ^as  the  same  are  now  in  the  occupation  of  the  said  William 
Martin,  for  the  term  of  twenty-one  years,  wanting  two  days,)  from 
the  expiration  of  the  said  lease  under  which  the  said  William  Martin 
holds  the  same,  viz.,  from  the  27th  of  September,  1852,  at  the  yearly 
rent  of  70/.,  payable  quarterly,  and  under  and  subject  to  such  and  the 
same  covenants,  clauses,  and  agreements,  as  are  contained  in  the 
lease  under  which  the  said  William  Martin  now  holds  the  said 
premises." 


^  21  Law  J.  Rep.  (n.  s.)  Chanc.  448. 
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This  was  a  claim  by  Mr.  Martin  for  a  specific  performance  of  the 
agreement. 

The  claim  stated  the  lease  from  Mrs.  Pycroft  to  Calvert,  the  lease 
from  Calvert  to  Martin,  and  the  agreement.  The  claim  then  con- 
tained the  following  statement:  —  "  That  it  was  agreed  between  the 
parties  that  200/.  should  be  paid  by  W.  Martin  as  a  premium,  in  con- 
sideration for  the  lease."  The  claim  asked  that,  on  the  payment  of 
200/.  by  Martin,  by  way  of  premium,  which  payment  he  was  ready 
and  willing  and  offered  to  make,  a  lease  might  be  granted  to  him  ac- 
cording to  the  terms  of  the  agreement. 

Daniel  and  Dauncey,  for  the  plaintiff,  admitted  that  the  payment 
of  a  premium  of  200/.  was  a  part  of  the  agreement  between  the 
plaintiff  and  the  defendants,  and  that  a  decree  for  giving  a  lease  to 
the  plaintiff  could  only  be  made  on  the  terms  of  the  plaintiff  paying 
such  premium.  They  then  contended  that  this  term,  "  the  payment 
of  the  premium,"  was  included  in  the  agreement.  It  was  "a  clause" 
or  "  an  agreement"  within  the  meaning  of  the  words  of  the  agree- 
ment— "  the  same  covenants,  clauses,  and  agreements  as  are  con- 
tained in  the  lease."  All  the  terms,  then,  were  provided  for  by  the 
written  agreement.  The  proper  construction  of  the  agreement  was, 
that  in  consideration  of  200/.  premium,  paid  by  Martin,  the  plaintiffs 
were  to  grant  a  lease  having  the  same  operative  part  as  that  con- 
tained in  the  lease  of  the  6th  of  April,  1832. 

Malins  and  W.  B,  Ellis^  contended  that  the  term  as  to  the  pay- 
ment of  the  premium  was  not  contained  in  the  written  agreement. 
The  case  of  the  plaintiff,  then,  was  this ;  a  claim  to  have  perform- 
ance of  a  written  agreement,  with  a  parol  addition.  This  he  was 
precluded  from  obtaining  by  the  Statue  of  Frauds. 

Parker,  V.  C.  I  do  not  see  how  I  can  get  over  the  Statute  of 
Frauds.  The  agreement  is  for  a  lease  "  under  and  subject  to  such 
and  the  same  covenants,  clauses,  and  agreements  as  are  contained  in 
the  lease  under  which  the  plaintiff  now  holds."  These  expressions 
seem  to  prescribe  the  terms  upon  which  the  property  is  to  be  held  af- 
ter the  lease  is  granted,  and  are  not  applicable  to  the  consideration  to 
be  paid  before  the  lease  is  granted.  The  premium  of  200/.  is  not  a 
"covenant"  a  "clause,"  or  "an  agreement,"  to  be  contained  in  the 
lease.  There  is,  then,  a  written  agreement  ifor  a  lease  without  a  pre- 
mium. But  then  the  plaintiff  says  that  it  was  always  the  intention 
of  the  parties  that  a  premium  should  i>e  paid,  and  he  offers  to  pay 
the  same  premium  as  that  which  he  had  paid  to  Mr.  Calvert  If  Mr. 
Martin  had  refused  to  perform  the  agreement,  the  defendants  would 
in  vain  have  urged  the  Court  that  Mr.  Martin  should  take  a  lease  and 
pay  a  premium  of  300/.  A  material  part  of  the  agreement  has  been 
omitted  from  the  written  agreement,  and  I  do  not  see  how  the  Court 
can  decide  in  favor  of  the  plaintiff  consistently  with  the  Statute  of 
Frauds.  Claim  dismissed^  without  costs. 
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Hartlanb  v.  Dancox.^ 

May  8, 1852. 

Practice  —  Foreclosure  Claims  —  Abandoned  Issue. 

At  tlic  hearing  of  a  foreclosnrc  claim,  an  Issno  was  directed  as  to  a  question  of  notice,  which 
issue  was  afterwards  abandoned  by  the  defendant :  -^ 

Held,  that  before  the  claim  conld  come  on  again  for  hearing,  an  order  most  be  made  on  mo- 
tion, that  the  issne  should  be  taken  pro  con/esao. 

This  was  a  foreclosure  claim.  At  the  hearing  an  issue  was  di* 
rected  as  to  a  question  of  notice.  The  defendants  abandoned  the  issue. 

Tliis  was  an  application  on  the  part  of  the  plaintiff,  that  the  claim 
might  be  restored  to  the  paper* 

TorrianOy  for  the  application. 

Parker,  V.  C,  said  that  he  thought  the  proper  course  was  that  the 
plaintiff  should  give  a  notice  of  motion  that  the  issue  should  be  taken 
pro  confesso.  On  the  motion  coming  on,  an  order  would  be  made  on 
it,  the  eflbct  of  which  would  be  that  the  trial  of  the  issue  would  be 
dispensed  with,  and  the  claim  put  in  the  same  situation  a  of  the  issue 
had  been  tried  and  found  in  the  plaintifi''s  favor. 


Lord  James  Stuart  v.  The  London  and  North- Western  Railway 

Company.^ 

April  19,  20,  28 ;  May  4,  1852. 

BxLilway — Land-owner  —  Abandonment  of  Line — Specific  Perfor- 
mance. 

A  railway  company,  abont  to  make  a  branch  line,  agreed  with  a  land-owner  to  take  so  mach 
of  certain  specified  lands  as  should  be  required  for  the  branch  line,  at  a  stated  price  per  acre, 
which  price,  as  to  one  part,  was  to  include  consequential  damages,  in  consideration  of  his 
withdrawing  his  opposition  to  the  bill  in  parliament.  The  opposition  was  withdrawn,  and 
the  bill  pa.<$sed  in  July,  1847.  On  the  1st  of  September  following,  a  formal  agreement  was 
tendered  to  the  company  for  their  execution,  but  their  solicitors  altered  it  into  a  contact 
conditional  on  tlie  formation  of  the  line,  and  did  not  return  it  to  the  land-owner's  solicitors 
until  the  9th  of  December,  1848.  Before  this,  the  land-owner,  on  the  18th  of  March,  1848,  had 
died,  and  on  the  14th  of  October,  in  the  same  year,  the  company  gave  notice  of  their  aban- 
donment of  the  lino.  A  claim  for  a  specitic  pciformance  was  filed  by  the  devisees  in  trust  of 
the  will  of  the  land-owner,  on  the  18th  of  June,  1 850,  but  it  was  not  brought  to  a  hearing  until 
the  21st  of  Februarv,  1852.  The  compulsory  powers  of  taking  land  given  by  the  act  ex- 
pired on  the  9th  of  July,  1850,  but  the  time  for  the  completion  of  the  line  would  not  ter- 
minate until  the  9th  of  July,  1652.  The  Master  of  the  llolls  (on  the  authority  of  Webb  t. 
The  Direct  London  and  Portsmouth  Railway  Company ^  since  overruled)  decreed  specific  per- 
formance i  but  on  appeal :  — 

^  21  Laif  J.  Rep.  (it.  b.)  Chanc.  449.    &  21  Law  J.  Rep.  (n.  b.)  Ghanc.  450 ;  16  Jur.  531. 
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Hdd,  that  the  plaintiffs  coold  have  complete  relief  at  law,  if  they  were  entitled  to  have  any ; 
^at  Uie  principle  of  mutaality  wholly  failed ;  and  that  their  laches  either  from  the  passing 
of  the  act,  or,  at  any  rate,  from  the  time  of  notice  of  abandonment  of  the  lino  to  tne  timo 
of  the  filing  of  the  claim,  was  fatal  to  the  suit,  and  that  specific  performance  conld  not  be 
decreed. 

This  was  an  appeal  from  a  decree  for  specific  performance,  made 
by  the  present  Master  of  the  Rolls,  on  the  21st  of  February  last. 
The  facts  were  these:  —  In  1847,  the  London  and  North- Western 
Railway  Company  projected  the  formation  of  a  branch  line  from 
their  main  line  at  or  near  Watford  to  St.  Albans,  Luton,  and  Dun- 
stable, which  line,  if  made,  would  pass  through  the  property  of  the 
Marquis  of  Bute,  in  the  parish  of  Luton.  Other  schemes  for  the 
same  or  a  very  sinylar  line  were  projected,  and  the  Marquis  petitioned 
against  the  bill.  In  order  to  induce  him  to  withdraw  his  opposition,  the 
London  and  North- Western  Railway  Company  entered  into  negotia- 
tions with  him  for  the  purchase  of  his  land  at  stated  prices,  and  the 
stipulations  were,  on  the  1st  of  April,  reduced  to  writing  by  a  memo- 
randum of  that  date,  entitled  "  Watford  and  Dunstable  Railway. — 
Heads  of  agreement  for  the  purchase  of  the  Marquis  of  Bute's  land  re- 
quired by  the  above  railway."  The  body  of  the  agreement  referred 
to  a  map  at  the  end.  There  were  four  portions  of  land  comprised  in 
it,  distinguished  therein  by  the  letters.  A,  B,  C,  and  D,  which  re- 
spectively referred  to  the  map.  As  to  A,  the  company  were  to  give 
400/.  an  acre  for  the  land  required  for  the  railway,  and  an  additional  100/, 
for  making  a  particular  road.  As  to  B,  which  was  land  laid  out  for  build- 
ing purposes,  and  was  called  "  The  Seven  Acres,"  the  company  were 
to  give  1,250Z.  an  acre,  for  seven  acres  extending  from  Love  Lane  to  the 
street  called  "  North  Street ; "  and  as  to  C,  they  were  to  give  400i.  an 
acre  for  what  was  required ;  and  as  to  D,  they  were  to  give  250/.  an 
acre ;  besides  which,  they  were  to  pay  1,000/.  for  depreciation  of 
homesteads,  &c.  The  agreement  then  contained  the  following 
clause :  —  "  The  above  prices  refer  to  the  quantities  of  land  required 
for  the  railway,  and  to  the  contents  of  the  roads  and  severed  portions, 
which  are  respectively  to  be  accurately  measured."  The  agreement 
was  signed  by  Mr.  Edward  Driver,  as  agent  on  behalf  of  the  compa- 
ny, and  by  Mr.  S.  Collindon,  as  agent  on  behalf  of  the  Marquis  of 
Bute.  Upon  the  execution  of  this  agreement,  the  Marquis  withdrew 
his  opposition,  and  the  bill  passed  on  the  9th  of  July,  1847,  empow- 
ering the  London  and  North- Western  Railway  Company  to  con- 
struct the  Watford,  St  Albans,  Luton,  and  Dunstable  branch  line, 
the  powers  for  compulsory  purchase  of  lands  to  continue  three  years 
from  the  passing  of  the  act,  and  the  time  for  completion  of  the  line 
being  limited  to  five  years  from  the  passing  of  the  act.  After  the  act 
received  the  royal  assent,  a  formal  draft  agreement  was  drawn  up 
by  Messrs.  Roy  &  Co.,  the  solicitors  of  the  Marquis,  and  by  them 
transmitted,  on  the  1st  of  September,  1847,  to  Messrs.  Parker  &  Co.  the 
company's  solicitors,  accompanied  by  a  letter  requiring  Messrs.  Park- 
er &  Co.  to  carry  "  the  heads  of  agreement"  into  effect.  This  draft 
agreement  was  detained  by  Messrs.  Parker  till  the  7th  of  December, 
lo48,  when  it  was  returned  to  the  devisees  of  the  Marquis,  who  had 
died,  with  such  alterations  as  to  convert  what  Messrs.  Roy  &  Co.  in- 

10* 
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tended  to  be  a  draft  of  an  absolute  and  unconditional  agreement  into 
an  agreement  contingent  and  conditional  upon  and  only  to  be  effective 
in  case  the  London  and  North- Western  Railway  Company  should 
construct  the  railway  through  Luton,  though  the  Marquis  would  be 
bound  to  sell  and  convey  the  lands  upon  the  stipulated  terms.  This 
matter  led  to  a  long  and  useless  correspondence.  The  Marquis  of 
Bute  made  his  will,  dated  the  22d  of  July,  1847,  whereby  he  devised 
his  Luton  estate  to  Lord  James  Stuart,  Mr;  O.  T.  Bruce,  and  J.  M. 
Macnabb,  upon  trusts  for  sale,  and  appointed  them  his  executors.  He 
died  on  the  18th  of  March,  1848.  On  the  14th  of  October,  1848, 
the  company  gave  notice  to  the  devisees  and  executors  of  the  will  of 
their  intention  to  abandon  the  branch  line.  On  the  9th  of  July, 
1850,  the  compulsory  powers  of  the  company  ceased ;  but  the  time 
for  the  construction  of  the  line,  being  five  years  from  the  passing  of 
the  act,  would  oply  expire  on  the  9th  of  July,  1852.  The  corre- 
spondence which  had  taken  place  between  the  solicitors  of  the  com- 
pany and  the  solicitors  of  the  Marquis  was  continued  after  his  death 
between  the  solicitors  of  the  company  and  those  of  the  devisees  and 
executors  under  his  will,  down  to  the  month  of  June,  1850.  On  the 
18th  of  that  month,  and  three  weeks  before  the  compulsory  powers 
under  the  act  would  cease,  the  devisees  and  executors  filed  their  claim 
against  the  company,  praying  specific  performance  of  the  agreement 
of  the  1st  of  April,  1847,  but  (the  case  of  Webb  v.  The  Direct  London 
and  Portsmouth  Railway  Cdmpani/^  having  been  decided  by  Vice- 
Chancellor  Turner  on  the  9th  of  July,  1851,  of  which  notice  of  ap- 
peal was  immediately  given),  it  was  not  proceeded  with  until  the  21st 
of  January  last,  and  was  brought  to  hearing  on  the  21st  of  February 
following,  when  the  Master  of  the  Rolls  made  a  decree  for  specific  per- 
formance. From  this  decree  the  company  appealed.  The  Master  of 
the  Rolls,  as  appears  by  his  judgment^  considered  himself  as  bound 

^  The  judgment  of  the  Master  of  the  Rolls  was  in  part  as  follows : — "I  cannot  dis- 
tinguish this  case  from  that  of  Welb  v.  The  Direct  London  and  Portsmouth  Railway 
Company,  and  I  must  decide  accordingly.  .  .  First,  the  contract  is  an  absolute  con- 
tract to  be  entered  into  immediately,  and  there  is  nothing  in  it  showing  that  it  is  con- 
ditional on  the  act  passing.  On  the  face  of  it  it  is  an  immediate  and  airect  contract. 
There  is  a  clause  in  it  marked  D,  and  in  that  the  sum  of  1,000/.  is  given  for  depreciation, 
and  in  Wehh  v.  The  Direct  London  and  Portsmouth  Railway  Company,  the  same  thing 
appears.  In  that  case  Sir  George  Turner,  in  an  elaborate  judgment,  after  taking  time 
to  consider,  decreed  specific  performance,  though  there  it  was  urged,  first,  that  the 
agreement  was  conditional ;  secondly,  that  one  undivided  sum  was  given  as  a  price  for 
the  land  and  compensation  for  consequential  damages,  and  therefore  that  the  price  of 
the  land  eould  not  be  ascertained ;  thirdly,  that  the  powers  of  the  company  had  ceasewl, 
and  they  could  not  compel  a  sale ;  and,  fourthly,  the  hardship  of  the  case.  Now  those 
^unds  of  objection  to  the  specific  performance  are  all  to  oe  found  in  this  case.  .  . 
In  the  first  place,  I  do  not  fina  such  ambiguity  as  to  make  it  impossible  to  perform  the 
contract,  assuming  it  to  be  a  valid  contract.  I  think  a  surveyor  could  ascertain  the 
land  required,  and,  of  course,  the  price  to  be  paid.  The  contract  is  for  the  land  wanted 
for  the  present  project,  as  contemplated  at  the  time,  and  what  was  wanted  for  deviation 
was  also  talked  of,  and  therefore  I  should  have  reijuired  something  more  on  this  point 
if  the  Vice-Chancellor  had  not  expressed  an  opmion  in  Wehb  v.  The  Direct  London 
and  Portsmouth  Railway  Company,  It  was  there  said  that  4,600/.  was  for  the  hind  and 
for  consequential  damage ;  and,  therefore,  there  was  no  distinct  price  stated  as  tho 
price  of  the  land.  And  so  here  the  same  thing  appears.  The  other  objections  are  that  Mr. 
Driver  had  no  aathority.    I  am  not  satisfied,  iiom  iJie  evidence,  that  he  had  autborify 
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by  the  authority  of  Webb  v.  TTie  Direct  London  and  Portsmouth  Rail' 
way  Company.     On  that  occasion  the  following  cases  were  cited*— 

For  the  plaintiffs.  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company^  9  Hare,  129 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Chanc. 
566 ;  5  Eng.  Rep.  151.  Preston  v.  The  Livetpooly  Manch^ster^  Sfc,  Rail' 
way  Company^  1  Sim,  N.  S.  586 ;  s.  c.  7  Eng.  Rep.  124. 

For  the  defendants.    v.  White^  3  Swanst.  108,  n ;  Heaphy  v. 

Hill,  2  Sim.  &  S.  29 ;  Moore  v.  Blake,  1  Ball  &  B.  69 ;  Watson  v. 
Reid,  1  Rasa.  &  M.  236 ;  Walker  v.  Jeffreys,  1  Hare,  348 ;  s.  c.  11 
Law  J.  Rep.  (n.  s.)  Chanc.  209;  Hawkes  v.  l^he  Eastern  Counties  Rail* 
way  Company,  20  Law  J.  Rep.  (n.  s.)  Chanc  243 ;  4  Eng.  Rep.  91 ; 
Clarke  v.  Moore,  1  Jones  &  Lat  728. 

A  short  preliminary  discussion  arose  on  the  opening  of  the  appeal, 
whether  the  suit  being  by  claim,  and  the  appeal  being  from  the  whole 
decree,  the  defendants  should  begin,  but,  by  consent  of  the  defendants, 
the  plaintiffs  began.  See  this  point  of  practice  decided.  Sims  v. 
Helling',  ante,  p.  42. 

Roundell  Palmer  and  Macnaghten,  for  the  plaintiffs.  The  present  is 
stronger  than  WebVs  case,  for  here  the  period  for  the  formation  of 
the  line  has  not  expired ;  there  the  company  was  insolvent  and  una- 
ble to  complete  the  line,  here  the  defendants  are  a  wealthy  corporation. 
The  Master  of  the  Rolls  has  righteously  decided  that  it  is  not  be- 
cause the  company  no  longer  want  the  land  that  the  plaintiffs  are  not 

to  enter  into  this  particular  contract ;  but  it  ia  clear  he  had  authority  to  enter  into  some 
contract,  and  the  company  saw  the  contract  after  it  was  entered  into,  and  adopted  it, 
and  allowed  the  Marquis  of  Bute  to  withdraw  his  opposition  in  pursuance  of  it ;  and  it 
is  not  denied  that  it  was  in  consideration  of  the  agreement  that  the  Marquis  withdrew 
his  opposition.  Kow,  if  a  party  employs  an  agent,  and  he  exceeds  his  powers,  yet  if 
the  pnncipai  acts  on  what  has  been  done  by  the  ^ent,  and  allows  others  to  act  upon  it, 
the  court  will  not  allow  the  pnncipai  to  draw  baclc,  but  will  compel  him  to  abide  by  the 
contract.  The  next  point  is,  that  the  company  had  no  power  to  contract ;  but  the 
same  objection  was  taken  in  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Con^ 
pany  and  Preston  v.  The  Liverpool^  Manchester,  and  Netvcastle  Railway  Company.  I 
am  of  opinion,  therefore,  that  there  is  nothing  on  that  ground  to  prevent  a  decree  for 
specific  performance,  and  I  am  bound  by  the  authorities.  As  to  laches  there  is  no  diffi- 
cult}'. It  is  true  that  the  rule  is,  and  the  cases  show,  that  pax  ties  must  not  delay,  but 
must  bring  forward  their  claims  with  reasonable  diligence,  if  tney  expect  to  succeed  in  ob- 
taining rearess ;  and  I  shall  not  be  the  first  judge  to  weaken  that  principle ;  but  in  all  those 
cases  we  contract  was  given  up  at  the  dme.  Here,  on  the  contrary,  it  was  kept  for  a  year 
and  a  half,  and  that  is  the  lacnes,  not  of  the  plaintifis,  but  of  the  defendants  themselves. 
It  is  true  no  claim  was  filed  till  eighteen  months  after  the  drafWagreement  was  returned, 
but  it  was  only  then  that  the  compulsory  powers  of  the  company  ceased ;  and  the  plsun- 
tiffs  did  not  know  whether  the  company  would  or  not  take  the  land,  and  all  this  time 
the  contract  was  insisted  on  fa  valid.  I  am  of  opinion,  therefore,  that  the  cases  as  to 
laches  do  not  apply.  As  to  the  contract,  or  the  enforcement  of  it  being  useless,  it  is 
the  fault  of  the  defendants  themselves,  for  they  might  have  done  all  they  contemplated 
doing ;  and  it  would  be  a  dangerous  principle  to  say,  that  because  one  party  to  a  con- 
tract has  changed  his  mind,  and  now  that  he  finds  it  of  no  use,  refuses  to  carry  it  out, 
that,  therefore,  specific  performance  cannot  be  enforced.  As  to  the  hardship  of  the 
case,  that  question  was  discussed  in  Webb  v.  Tke  Direct  London  and  Portsmouth  RaU" 
way  Company ;  and  I  adopt  the  views  there  propounded.  The  case  is  one  in  whichi 
am  bound  by  authori^,  and  specific  performance  must  be  decreedj  and  there  must  be 
a  reference  as  to  wheuier,  ana  when  first,  a  good  title  was  shown.*' 
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to  have  the  benefit  of  that  contract,  on  the  faith  of  which  the  late 
Marquis  of  Bute  withdrew  his  powerful  opposition  to  their  bilL  His 
honor  has  also  well  answered  the  objection  as  to  any  uncertainty 
as  to  the  land  required.  We  say  the  meaning  of  the  words  "  land 
required  for  the  railway,"  is  land  which,  at  the  time  of  the  contract, 
as  shown  in  the  map  annexed  to  and  referred  to  in  it,  was  assumed 
would  be  required  for  the  formation  of  the  line.  The  following  cases, 
in  addition  to  those  cited  in  the  court  below,  were  referred  to. — 
Webb  V.  Tlie  Direct  London  and  Portsmouth  Railway  Company^  (on 
appeal) ;  Peacock  v.  Penson^  11  Beav.  355  ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Chanc.  57 ;  Edwards  v.  The  Grand  Junction  Railway  Compan^^  1 
Myl.  &  Cr.  650 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  47. 

Knight  Bruce,  L.  X,  soon  after  the  opening  of  the  case,  inquired 
of  the  counsel  for  the  defendants,  whether,  if  the  court  should  think 
an  action  ought  to  be  brought,  the  company  were  willing  to  admit 
at  the  trial  that  the  heads  of  agreement,  dated  the  1st  of  April,  1847, 
were  a  contract  under  the  common  seal  of  the  company,  or  to  that 
effect  The  question  was  answered  in  the  affirmative,  and  it  was 
said  that  the  company  would  make  any  admissions  which  the  court 
should  think  necessary  to  meet  the  justice  of  the  case. 

Bethell,  Willcock,  and  Speedy  for  the  defendants.  The  first  and 
most  material  question  for  the  court  to  consider  is,  whether  it  will 
lend  its  aid  to  enforce  specific  performance  at  all  in  such  a  case ; 
whether  it  will  not  adhere  to  its  own  determination  in  Mr,  Webb's 
case,  which  practically  adopted  the  principle  lucidly  laid  down  by 
Lord  Redesdale  in  the  case  of  Harnett  v.  Yeilding^  2  Sch.  &  Lef.  553, 
both  with  respect  to  uncertainty  in  agreements,  and  also  upon  the 
question  of  the  defendants  being,  or  not  being,  legally  competent  to 
perform  the  act  sought  to  be  enforced.  At  page  553  he  says, ''  I  have 
bestowed  a  good  deal  of  consideration  upon  this  case,  and  particu- 
larly with  reference  to  the  jurisdiction  exercised  by  courts  of  equity 
in  aecreeing  specific  performance  of  agreements.  Whether  courts  of 
equity  in  their  determinations  on  this  subject  have  always  considered 
what  was  the  original  foundation  of  decrees  of  this  nature,  I  very 
much  doubt :  I  believe  that  from  something  of  habit  decrees  of  this 
kind  have  been  carried  to  an  extent  which  has  tended  to  injustice. 
Unquestionably  the  original  foundation  of  these  decrees  was  simply 
this,  that  damages  at  law  would  not  give  the  party  the  compensation 
to  which  he  was  entitled ;  that  is,  would  not  put  him  in  a  situation 
as  beneficial  to  him  as  if  the  agreement  were  specifically  performed- 
On  this  ground  the  court,  in  a  variety  of  cases,  has  refused  to  inter- 
fere, where  from  the  nature  of  the  case  the  damages  must  necessarily 
be  commensurate  to  the  injury  sustained.  Then,  after  an  instance  in 
point,  and  a  statement  as  to  the  propriety  of  conduct  of  a  plaintiff 
being  necessary  to  induce  the  court  to  interfere,  his  lordship  adds, 
"  He  must  also  show  that  in  seeking  the  performance,  he  does  not 
call  upon  the  other  party  to  do  an  act  which  he  is  not  lawfully  com- 
petent to  do ;  for  if  he  does,  a  consequence  is  produced  that  quite 
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passes  by  the  object  of  the  court,  in  exercising  the  jurisdiction,  which 
is  to  do  more  complete  justice."  There  is  the  sound  principle  of  the 
court.  Here  it  is  quite  obvious  that  it  is  against  public  policy, 
against  the  policy  of  the  law,  to  assist,  nay  more,  to  force  a  corpora- 
tion, as  is  here  asked,  to  obtain  land  which  they  never  can  hold  for 
the  purposes  for  which  alone  they  were  by  the  legislature  created  a 
corporation.  To  say  that  the  period  for  the  formation  of  the  railway 
has  not  expired,  and  that,  therefore,  the  company  may  have  the  land, 
involves  a  practical  absurdity,  for  this  line  of  railway  must  be  formed 
between  the  day  when  this  court  will  pronounce  its  judgment  and 
the  9th  of  July,  a  thing  physically  impossible  to  be  done.  Then,  the 
land  to  be  taken  was  not  what  was  marked  on  the  map,  but  what 
was  actually  wanted  for  the  formation  of  the  line,  and  as  none  is  now 
wanted  none  should  be  paid  for.  At  any  rate  the  words,  if  they  do 
not  bear  this  interpretation,  are  too  vague,  too  uncertain  to  be  en- 
forced. Then  the  IflOOL  is  to  be  paid  for  depreciation  of  homesteads. 
How  can  it  be  said  what  homesteads  are  depreciated,  so  long  as  it  is 
uncertain  what  homesteads  will  be  interfered  with  ?  And  as  no  line 
is  to  be  made  no  homesteads  can  be  interfered  with. 

[Roundell  Palmer.  We  do  not  insist  on  our  claim  to  the  1,000/. 
"We  abandon  that.     "We  waive  it  in  this  court] 

The  case,  if  one  to  be  entertained,  is  one  for  damages  at  law,  and 
not  for  specific  performance.  Bland  v.  Orowleyj  6  Exch.  Rep.  522 ; 
s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch.  218 ;  4  Eng.  Rep.  441 ;  and  G^r- 
vais  V.  Edwards^  2  Dr.  £c  War.  82.  The  laches  of  the  plaintiffs  are 
not  to  be  lost  sight  of,  who,  although  they  received  notice  of  the 
abandonment  of  the  line  so  early  as  the  14th  of  October,  1848,  did 
not  file  their  claim  until  the  middle  of  June,  1850,  nor  bring  it  to  a 
hearing  until  the  latter  part  of  February,  1852. 

Macnaghtenj  in  reply.  There  is  no  absurdity  whatever  in  saying 
that  the  line  can  be  formed,  although  the  time  limited  by  the  act  will 
expire  on  the  9th  of  July  next,  for  there  is  ample  time  to  obtain  an 
act  further  extending  the  period  for  that  purpose.  On  the  question 
of  laches  the  Master  of  the  Rolls  very  justly  said,  that  the  contract 
was  all  along  insisted  on  by  the  plaintiffs,  as  it  had  been  by  the  Mar- 
quis of  Bute,  and  that  the  draft  of  the  formal  instrument  having  been 
kept  for  a  year  and  a  half  before  it  was  returned  altered  by  the  solici- 
tor of  the  company,  showed  that  the  laches  were  on  their  side,  not 
on  ours. 

Lord  Cranworth,  L.  J.  This  case  was  decided  by  his  honor  the 
Master  of  the  Rolls,  on  the  authority  of  the  case  of  Webb  v.  Tlie  Di- 
rect London  and  Portsmouth  Railway  Company;  not  as  that  case  now 
stands,  it  having  been  brought  by  appeal  to  this  court,  but  as  it  was 
after  the  decision  of  it  by  his  honor  the  Vice- Chancellor  Turner.  As 
I  understand  from  counsel,  the  Master  of  the  Rolls  seemed  to  intiniate 
an  opinion  that  but  for  that  authority,  probably,  his  decision  might 
not  have  been  such  as,  in  fact,  it  was.  If  that  be  so,  inasmuch  as 
that  case  of  Webb  v.  Tlie  Direct  London  and  Portsmouth  Railway 
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Compani^  has  since  been  decided  otherwise  than  it  was  decided  by 
Vice-Chancellor  Turner,  we  have  not,  in  fact,  the  duty  of  substan- 
tially overruling  any  thing  that  was  meant  to  be  decided  by  his  honor 
the  Master  of  the  Rolls,  and  we  shall  be  acting  in  conformity  with 
what  would  probably  have  been  his  opinion,  but  for  a  decision  which 
he  then  thought  binding  upon  him,  though,  in  fact,  that  decision 
has  since  been  overruled.  Now,  I  confess  I  think  that  this  is  a 
weaker  case  than  WebUs  case^  so  far  as  the  plaintiffs  are  concerned, 
inasmuch  as  it  was  offered  that  this  should  be  put  into  a  train  of 
inquiry  at  law.  It  is,  perhaps,  not  necessary,  and  perhaps  not  proper, 
to  give  any  opinion  about  what  the  construction  of  the  agreement  is, 
but  it  seems  to  me  much  more  doubtful  whether  there  was  any  bind- 
ing contract  at  all,  which  was  also  the  case  in  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company.  Upon  that,  however,  I 
give  no  opinion.  It  may  be  that  there  was  such  a  contract,  or  it  may 
be  there  was  not  such  a  contract  The  ground  on  which  we  pro- 
ceeded in  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Com- 
pony  was  this :  that  whether  it  was  a  contract  or  not,  the  circum- 
stances of  the  case  made  it  such  that  it  was  not  fit  for  this  court  to 
interfere  by  way  of  specific  performance,  because  these  two  cbrcum- 
stances  conspired:  first,  that  complete  relief  might  be  obtained  at 
law,  if  the  parties  were  entitled  to  any  relief;  and  secondly,  the  prin- 
ciple of  mutuality  wholly  failed,  for  it  was  impossible  for  the  com- 
pany to  hold  the  land  for  their  benefit  in  consideration  of  the  money 
which  they  were  to  pay.  Now,  it  appears  to  me  that  that  principle 
applies  precisely  in  the  same  way  in  this  case  as  it  did  in  that.  Supn 
posing  that  this  was  a  contract  by  Mr.  Driver,  amounting  to  a  posi- 
tive contract  that,  if  the  railway  act  passed,  these  specific  pieces  of 
land  ^assuming  them  to  be  defined)  should  be  taken,  and  a  given  sum 
paid  for  them ;  supposing  that  was  so,  then  the  only  difficulty  which 
the  present  plaintiffs  are  in  is  this :  that  it  was  a  contract,  not  (as  it 
was  in  Webb  v.  T/ie  Direct  London  and  Portsmouth  Railway  Com- 
pany^) binding  on  the  defendants,  because  it  was  entered  into  by  Mr. 
Driver,  as  agent,  who  had  no  authority  to  bind  them.  The  interfe- 
rence, therefore,  of  this  court  on  the  principle  of  the  case  of  Edwards 
V,  The  Grand  Junction  Railway  Company,  and  one  or  tvvo  others, 
which  were  decided  on  the  same  principle,  is  not  to  be  entertained. 
Now,  that  may  give  a  title  to  relief  in  this  court,  but  the  only  relief 
it  could  give  would  be  to  put  the  parties  in  the  same  situation  as 
they  were  in  the  case  of  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company,  where,  in  point  of  fact,  the  company,  after  the  act 
of  parliament  had  been  obtained,  entered  into  a  contract  binding 
themselves  to  adopt  the  contract  entered  into  by  the  parties  before 
the  company  came  into  existence.  That  is  the  course  which  appears 
to  me,  and,  I  think,  to  my  learned  brother,  proper  to  be  taken,  and 
will  be  the  course  that  will  do  substantial  justice  in  this  case.  It  was 
agreed  in  the  outset  that  the  defendants  would  enter  into  any  admis- 
sions or  stipulations  that  might  be  necessary  to  enable  the  plaintiffs 
to  raise  the  question  at  law,  such  as,  that  the  company  will  admit 
that  an  agreement  dated  the  10th  of  July,  1847,  was  duly  entered 
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into  by  them  under  the  common  seal.     The  terms,  however,  of  such 
admissions  can  be  arranged,  and  the  case  be  mentioned  again. 

Knight  Bruce,  L.  J.  Perhaps  the  time  that  the  plaintiffs  suffered 
to  elapse  affer  the  passing  of  the  act  of  1847,  or  (if  no  time  before 
October,  1848,  when  notice  of  abandonment  was  given,  ought  to 
count,  then)  after  October,  1848,  before  they  filed,  in  June,  185b,  the 
present  claim,  is  fatal  to  it ;  but  assuming  that  not  to  be  so,  I  am 
unable  to  view  the  case  as  one  for  specific  performance.  In  the  first 
place,  if  the  parties  were  reversed,  could  the  defendants,  as  plaintiffs, 
have  obtained  a  decree  for  specific  performance  ?  Ae^nst  this,  pro- 
bably, the  mere  circumstance  of  the  abandonment  of  the  undertaJcing, 
for  the  purpose  of  executing  which,  the  land  in  question,  or  so  much 
of  it  as  in  truth  was  proposed  or  agreed  to  be  purchased,  was  pur- 
chased or  agreed  to  be  purchased,  would  have  formed  an  insurmount- 
able objection.  If  so,  it  may  be  thought  to  dispose  of  the  actual 
contention;  but,  independently  of  any  such  consideration,  I  doubt 
whether  to  enforce  specifically  the  terms,  or  any  part  of  the  terms,  of 
the  document  before  us,  that  of  the  Ist  of  April,  1847,  would  not,  in 
the  actual  condition  of  circumstances,  be  against  public  policy,  or,  in 
other  words,  contrary  to  law.  But  setting  aside  this  point  also,  I  am 
of  opinion  that  the  language  of  the  document  in  parts  of  it  necessary 
to  be  construed  and  acted  upon,  if  there  is  to  be  a  decree  of  any  kind 
for  specific  performance  against  the  defendants,  is  too  vague,  too  un- 
certain,  too  obscure,  to  enable  this  court  to  act  with  safety  or  propri- 
ety for  any  such  purpose.  For  this  vigueness,  uncertainty,  and 
obscurity,  very  possibly  the  intention  of  the  agents  concerned  that  a 
more  formal  document,  not  merely  by  way  of  conveyance,  but  by  way 
of  contract,  should  be  prepared  and  executed,  may  account  But, 
however  this  may  be,  the  plaintiffs  must,  I  conceive,  be  left  to  proceed 
at  law  as  they  may  be  advised ;  they  will  have  the  benefit  of  the 
concessions  for  facilitating  their  proceedings  there,  which  the  defend- 
ants have  made  by  their  counseL 

May  4.  The  admissions  finally  arranged  were  as  follows :  —  "  The 
defenaants,  by  their  counsel,  consenting  and  undertaking  that,  in  the 
event  of  an  action  being,  before  the  end  of  Trinity  term  next,  brought 
against  them  by  or  for  the  benefit,  or  under  the  direction  of  the  plain- 
tiffs, for  the  purpose  of  obtaining  damages  for  the  breach  of  the 
alleged  agreement  of  the  1st  of  April,  1847,  and  such  action  being 
prosecuted  with  due  diligence,  the  defendants  will  in  such  action,  and 
for  the  purposes  thereof,  admit  that,  on  the  10th  of  July,  1847,  a  deed 
was  duly  executed  by  the  defendants,  under  their  common  seal, 
whereby  they  covenanted  for  themselves  and  their  successors,  with 
the  late  Marquis  of  Bute,  his  executors,  and  administrators,  that  they 
would  perform  all  agreements,  if  any,  entered  into  previously  to  the 
9th  of  July,  1847,  by  Edward  Driver,  acting,  or  purporting  to  act,  as 
their  agent  for  the  purchase  of  any  lands  from  the  said  Marquis,  to  be 
taken  by  them  for  the  intended  railway,  and  for  compensation  to  be 
made  for  any  damage  to  be  occasioned  by  the  said  railway,  in  the 
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same  way  as  if  such  agreements  or  agreement,  if  any,  had  been  duly 
entered  into  by  them  under  their  common  seal  on  the  day  of  the  date 
thereof,  and  as  if  they  had  then  been  duly  authorized  by  law  to  enter 
into  such  agreement  or  agreements,  the  defendants  also  consenting  to 
dispense  with  profert  in  such  action ;  and  any  of  the  parties  are  to  be 
at  liberty  to  apply  to  this  court  as  there  shall  be  occasion." 


Peard  v.  Kekewich.^ 

Febraaiy  16, 1852. 

Will  —  Power — Execution  —  Remoteness — Accumulations. 

G.  P.,  a  tenant  for  life  of  real  estate,  with  remainder  for  all  and  erery,  or  any  one  or  more, 
to  the  exclasion  of  the  other  or  others  of  his  children  as  he  shonld  by  deed  or  will  appoint, 
made  an  appointment  to  trustees  upon  trust  for  his  son  G.  S.  P,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  to  be  conveyed  to  him  when  and  as  he  should  attain  the  age 
of  twenty-three  years ;  and  in  case  his  son  G.  S.  P.  should  die  before  he  should  have  at- 
tained the  age  of  tts'cnty-one  years,  to  the  use  of  the  second,  third,  and  fourth,  and  ererr 
other  son  of  the  testator  successiyely  in  tail,  with  remainder  to  his  daughters  in  tail,  witn 
remainder  to  his  brother  in  fee.  And  after  directing  the  payment  of  two  annual  sums  of 
money  during  the  minority  of  his  son,  he  directed  his  trustees  to  invest  the  dear  residae 
of  the  rents  and  profits  to  accumulate  until  G.  S.  P.,  or  such  other  sons  as  aforesaid,  should 
attain  the  age  of  twenty-three,  and  on  his  or  their  first  attaining  that  age,  then  upon  trust 
to  pay  over  all  such  securities  andiaccumnlations  unto  G.  S.  P.,  or  to  such  other  sons,  his 
executors,  administrators,  and  assigns,  for  his  and  their  absolute  use  and  benefit:  — 

Hddf  that  the  power  of  appointment  was  duly  exercised ;  that  G.  S.  P.  took  an  estate  in  fee 
upon  the  death  of  the  testator  liable  to  be  divested  in  case  of  his  death  under  twentyH)ne, 
and  that  the  trust  for  accumulation  was  valid  until  G.  S.  P.  attained  the  age  of  twenty- 
three. 

This  was  a  special  case  under  the  13  &  14  Vict.  c.  35. 

Shuldham  Peard,  by  his  will,  dated  the  16th  of  June,  1829,  gave 
and  devised  all  his  lands,  tenements,  and  hereditaments  wheresoever, 
unto  and  to  the  use  of  the  defendants  William  Henry  Whitehead  and 
Deeble  Boger,  their  heirs  and  assigns,  upon  trust  as  to  one  half  of 
whatever  might  be  his  estate  and  interest  in  the  tithes  of  the  parish 
of  Budock  and  Falmouth,  in  the  county  of  Cornwall,  and  as  to  cer- 
tain other  hereditaments  therein  particularly  specified  and  described, 
upon  certain  trusts  therein,  in  favor  of  his  John  Whitehead  Peard 
and  his  children :  and  as  to  all  the  rest  and  remainder  of  the  lands, 
tenements,  and  hereditaments  devised  to  his  said  trustees,  upon  trust 
for  his  the  said  testatator's  son  George  Peard  and  his  assigns  during 
his  natural  life,  with  remainder  for  all  and  every,  or  any  one  or  more, 
to  the  exclusion  of  the  others  or  other  of  them,  of  the  children  of 
George  Peard,  for  such  estate  or  estates,  and  in  such  manner  and 
form  as  George  Peard  should  at  any  time  or  times  by  any  writing 
or  writings,  to  be  by  him  signed  and  sealed  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  or  by  his  last  will  and 
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testament  in  writing  to  be  signed  and  published  as  the  law  required 
for  the  devise  of  real  estates,  direct,  limit,  and  appoint ;  and  in  de- 
fault of  such  direction,  limitation,  or  appointment,  or  subject  thereto, 
upon  trust  for  all  and  every  the  children  of  the  said  George  Peard  in 
tail,  such  children  to  be  entitled  equally  as  tenants  in  common  in  tail, 
with  cross-remainders  in  tail  between  such  children  respectively  as 
tenants  in  tail  for  the  time  being,  to  be  always  entitled  if  more  than 
one  as  equal  tenants  in  common,  with  remainder  if  there  should  be 
but  one  child  for  that  one  child  in  tail,  with  remainder  for  the  said  J. 
W.  Peard,  his  heirs,  and  assigns  forever ;  and  the  testator  declared 
that  such  of  the  estates  for  life  thereinbefore  limited  should  be  con- 
sidered as  without  impeachment  for  waste;  and  the  said  testator 
declared  that  the  estate  and  interest  of  all  married  women  entitled 
under  the  limitations  in  his  will  should,  whether  the  same  were  real 
or  personal  estate,  be  for  their  separate  use  and  benefit  independent 
of  their  husbands. 

By  a  codicil,  dated  the  4th  of  June,  1831,  the  testator,  after  stating 
that  he  had,  since  the  date  of  his  will,  contracted  to  purchase  of  the 
representatives  of  Mr.  Richards  his  moiety  or  interest  in  the  tithes  of 
Budock,  gave  and  devised  such  moiety  or  interest  to  the  above-named 
defendants,  W.  H.  Whitehead  and  D.  Boger,  their  heirs,  and  assigns, 
to  hold  the  same  upon  the  trusts  declared  concerning  the  other  moi- 
ety of  the  same  tithes  which  he  was  then  seized  of  or  entitled  to. 

On  the  27th  of  December,'  1832,  Shuldham  Peard  died,  leaving  his 
two  sons  G.  Peard  and  J.  W.  Peard  surviving ;  he  was  seized  of  real 
estates  which  were  not  in  any  way  affected  or  disposed  of  by  his  will 
and  codicil,  otherwise  than  as  his  residuary  real  estate,  of  which 
trusts  were  declared  by  his  will  and  codicil  in  favor  of  George  Peard 
and  his  children.         '  ^« 

By  an  indenture,  dated  the  5th  of  July,  1833,  between  J.  W.  Peard 
of  the  one  part,  and  G.  Peard  of  the  other  part,  J.  W.  Peard  granted 
and  released  to  G.  Peard  and  his  heirs  the  quarter  of  all  that  undi- 
vided moiety,  which  by  the  will  and  codicil  of  Shuldham  Peard  was 
devised  to  or  in  trust  for  J.  W.  Peard  during  his  life,  with  limitations 
over  in  favor  of  his  children,  of  and  in  the  tithes  in  the  parish  of  Bu- 
dock, to  hold  the  same  unto  the  said  G.  Peard,  his  heirs,  and  assigns, 
for  and  during  the  natural  life  of  John  Whitehead  Peard,  to  the  use 
of  the  said  G.  Peard,  his  heirs,  and  assigns,  during  the  natural  life  of 
the  said  J.  W.  Peard. 

Before  the  date  of  the  will  of  S.  Peard,  G.  Peard  had  intermarried 
with  Frances  Cook  Peard,  and  by  her  had  two  sons  and  three 
daughters,  that  is  to  say,  G.  Peard,  born  the  25th  of  July  1825,  who 
died  on  the  2d  of  August  in  the  same  year ;  the  plaintiff  G.  S.  Peard, 
born  the  29th  of  June,  1829,  in  the  lifetime  of  S.  Peard ;  the  defend- 
ant  Charlotte  Kekewich,  who  attained  twenty-one,  and  was  the  wife 
of  the  defendant,  Trehawke  Kekewich ;  Francis  Peard,  who  was 
born  on  the  30th  of  June,  1832,  and  died  the  3d  of  June,  1834 ;  and 
the  defendant  Frances  Peard,  who  was  still  an  infant  of  the  age  of 
sixteen  years.  .   .    . 

G.  Peard,  by  his  wUl,  dated  the  30th  of  November,  1836,  appomted 
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his  wife,  F.  C.  Peard,  his  sole  executzix,  and  also  appointed  her  during 
her  life,  and  after  her  decease  his  trustees  thereinafter  named,  and  the 
survivors  and  survivor  of  them,  guardians  of  the  persons  and  pro- 
perty of  his  children  during  then:  respective  minorities;  and  after 
making  various  provisions  respecting  his  personal  estate,  the  testator 
thereby  gave,  devised,  and  bequeathed  and  appointed  all  that  one 
eighth  part  of  the  great  tithes  of  Budock,  in  the  county  of  Cornwall, 
or  the  sum  of  money  equivalent  to  such  eighth  part,  as  the  same 
might  have  been  conveyed  or  secured  to  him  under  and  by  virtue  of 
a  deed  under  the  hand  and  seal  of  his  brother,  J.  W.  Peard,  and  also 
all  and  singular  other  the  lands,  tenements,  tithes,  and  hereditaments, 
and  parts  and  shares  thereof  to  which  he  was  in  any  way  seized  or 
entitled,  or  over  which  he  had  a  power  of  appointment  or  disposal 
under  or  by  virtue  of  the  last  will  and  testament  of  his  father,  8. 
Peard,  deceased,  or  otherwise  howsoever,  unto  Hugh  Middleton  EUi- 
combe,  WiUiam  Henry  Whitehead,  and  George  Bradford  Ellicombe, 
their  heirs,  executors,  and  administrators,  according  to  the  nature  and 
quality  thereof  respectively,  in  trust  for  his  son,  G.  S.  Peard,  his  heirs, 
executorai,  administrators,  and  assigns,  and  to  be  respectively  con- 
veyed, assigned  and  assured  to  him  when  and  as  he  should  attain  the 
age  of  twenty-three  years;  and  in  case  his  said  son  G.  S.  Peard 
should  die  before  he  should  have  attained  the  age  of  twenty-one 
years,  to  the  use  of  the  second,  third,  foyrth,  and  all  and  eveiy  other 
son  and  sons  of  the  said  testator's  body  lawfully  begotten,  whether 
born  in  his,  the  said  testator's  lifetime,  or  after  his  decease,  severally 
and  successively  and  in  remainder  one  after  another  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of  birth ;  and 
of  the  several  and  respective  heirs  of  the  body  and  bodies  of  all  and 
every  s^ch  son  and  sons  issuing,  the  elder  of  such  sons  and  the  heirs 
of  his  body  issuing  being  always  preferred,  and  to  take  before  the 
younger  of  the  same  son  and  sons,  and  the  heirs  of  his  and  their 
body  and  bodies  issuing,  and  to  be  respectively  conveyed,  assigned, 
and  assured  to  such  respective  sons,  when  and  as  they  should  first 
attain  the  age  of  twenty-three  years ;  and  for  default  of  such  issue 
to  the  use  of  his,  the  testator's,  daughters  Charlotte  Kekewich  and 
Frances  Peard,  and  of  all  and  every  other  the  daughter  and  daugh- 
ters of  his  body  lawfully  issuing  and  to  be  begotten,  equally  to  be 
divided  between  and  amongst  them,  share  and  share  alike,  and  they 
to  take  as  tenants  in  common,  and  to  the  use  of  the  seversil  heirs  of 
the  body  and  bodies  of  all  his  several  daughters  respectively  issuing ; 
and  in  case  of  the  death  and  failure  of  issue  of  the  body  and  bodies 
of  any  one  or  more  of  his  said  daughters,  then  as  to  the  part  and 
share  of  her  or  them  so  dying  without  issue,  to  the  use  of  the  survivors 
or  others  of  his  said  daughters,  equally  to  be  divided  between  and 
amongst  them,  share  and  share  alike  as  tenants  in  common,  and  to 
the  use  of  the  several  and  respective  heirs  of  the  body  and  bodies 
of  such  surviving  or  other  daughters  lawfully  issuing ;  and  if  there 
should  be  a  failure  of  issue  of  all  such  daughters  but  one,  then  to  the 
use  of  such  only  remaining  daughter  and  the  heirs  of  her  body  law- 
fully issuing ;  and  for  default  of  such  issue  to  the  use  of  his  brother. 
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J.  W.  Peard,  his  heirs,  and  assigns  foiever.  And  the  testator  did 
thereby  direct  the  trustees  or  trustee  for  the  time  being  of  that  his 
will,  by  and  out  of  the  rents  and  profits  of  the  lands,  tithes,  and  he- 
reditaments thereinbefore  appointed,  to  pay  unto  his  wife  and  her 
assigns  until  his  eldest  son  should  attain  the  age  of  seventeen  years, 
a  clear  yearly  sum  of  501.  for  or  toward  the  maintenance  and  educa- 
tion of  his  son  G.  S.  Peard,  by  two  even  half-yearly  payments,  the 
first  payment  thereof  to  be  made  at  the  end  of  six  calendar  months 
next  after  Iiis  decease ;  and  the  testator  did  thereby  declare,  that  on 
his  son  G.  S.  Peard  attaining  the  age  of  seventeen  years,  or  in  case 
of  his  dying  before  that  age,  then  his  second,  third,  fourth,  or  any 
other  son  of  his  body  lawfully  issuing  and  attaining  the  age  of  seven- 
teen years,  it  should  be  lawful  for  the  trustees  or  trustee  for  the  time 
being,  of  that  his  will,  to  allow  and  apply  the  sum  of  250/.  per  annum 
out  of  the  rents  and  profits  of  the  lanas,  tithes,  and  hereditaments, 
for  the  maintenance  and  education  of  his  son  G.  S.  Peard,  or  such 
other  son  as  aforesaid,  at  one  of  the  Universities  of  Oxford  or  Cam- 
bridge, or  otherwise  for  his  or  their  benefit,  support,  or  advancement 
in  the  world,  in  such  manner  in  all  respects  as  his  wife  if  living, 
whether  sole  or  covert,  should  direct,  or  if  dead,  as  his  trustees  or 
trustee  for  the  time  being  should  think  proper,  it  being  his  will  and 
intention  that  no  future  husband  of  his  wife  should  have  any  power 
or  control  over  George  S.  Peard  or  any  other  of  her  children  or  their 
property  ;  and  subject  as  aforesaid,  the  testator  directed  his  trustees 
or  trustee  firom  Urae  to  time  to  invest  all  the  clear  residue  of  the  rents 
and  profits  which  should  remain  after  satisfying  and  discharging  the 
yearly  sums  of  50i.  and  250/.,  and  all  necessary  outgoings  in  respect 
of  the  real  estates  theretofore  appointed,  in  government  or  public 
securities  to  accumulate,  and  also  to  accumulate  the  accumulations 
in  like  manner,  until  his  son  G.  S.  Peard,  or  such  other  sons  as  afore- 
said, should  first  attain  the  age  of  twenty-three  years,  and  on  his  or 
their  first  attaining  that  age,  then  upon  trust  to  pay,  assign,  or  make 
over  all  such  securities  and  accumulations  unto  G.  S.  Peard,  or  to 
such  other  sons  as  aforesaid  who  should  live  first  to  attain  that  age, 
his  executors,  administrators,  and  assigns,  for  his  and  their  own  abso- 
lute use  and  benefit. 

George  Peard  died  on  the  16th  of  February,  1837;  his  will  was 
proved  by  his  widow  and  executrix,  but  he  never  exercised  his  power 
of  appointment  over  the  residuary  real  estate  of  the  said  Shuldham 
Peard,  otherwise  than  by  bis  will. 

The  construction  of  the  will  not  being  clear,  questions  were  raised, 
first,  whether  the  power  of  appointment  given  by  the  will  of  S.  Peard 
to  George  Peard  was  duly  exercised  by  the  will  of  George  Peard. 

Secondly,  what  estate  or  interest  G.  S.  Peard  took  under  such 
appointment,  if  any,  and  in  particular,  whether  the  same  estate  or 
interest  was  or  not  vested  on  the  said  G.  S.  Peard  attaining  the  age 
of  twenty-one  years. 

Thirdly,  whether  under  such  appointment,  if  any,  the  trust  in 
the  will  of  G.  Peard  contained,  for  accumulating  the  surplus  rents  of 
the  residuary  real  estate  of  S.  Peard  until  G.  S.  Peard  or  such  other 
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sons  of  the  said  G.  Peard  should  attain  the  age  of  twenty-three  years, 
was  valid  or  invalid,  and  if  invalid,  to  what  extent,  and  who  were 
entitled  to  such  surplus  rent  and  the  accumulations,  and  in  what 
proportions. 

Fourthly,  whether  the  trusts  of  the  will  of  G.  Peard  contained  for 
accumulating  the  profits  of  the  tithes  granted  to  G.  Peard,  by  the 
indenture  of  the  5th  of  July,  1833,  unt3  G.  S.  Peard  or  such  other 
sons  of  George  Peard  should  attain  the  age  of  twenty-three  was 
valid  or  invalid ;  if  invalid,  to  what  extent  was  the  same  invalid,  and 
who  were,  or  was,  entitled  to  the  profits  of  the  tithes,  and  the  aocu* 
mulations  thereof,  and  in  what  proportions, 

Walpole  and  Amphletty  for  the  plaintiff  G.  S.  Peard.  The  limit- 
ations in  the  will  executing  the  power  must  be  read  as  if  inserted  in 
the  will  creating  the  power.  Duke  of  Marlborough  v.  Lord  GodoU 
phin,  1  Eden,  404 ;  s.  c.  2  Ves.  Sen.  61 ;  1  Sudg.  on  Powers,  498,  6th 
ed.;  1  Jar.  on  Wills,  248.  In  this  case  the  power  was  given  that  the 
appointee  might  appoint  among  children,  but  he  gave  it  to  his  first 
son  attaining  twenty-one,  and  with  a  direction  that  it  should  be  con- 
veyed to  such  son  at  twenty-three ;  the  interest,  however,  was  vested 
at  twenty-one,  not  only  in  the  real  estate,  but  also  in  the  accumula* 
tion  of  the  rents. 

Lloyd  and  J.  H.  Palmer,  The  true  construction  of  this  will  is,  that 
such  one  of  the  sons  of  the  appointor  as  should  attain  twenty-three 
should  be  entitled  to  the  accumulations.  In  all  cases  of  powers  of 
appointment  by  wiU,  it  relates  to  the  circumstances  as  they  existed 
at  the  death  of  the  testator,  and  not  as  they  existed  at  the  date  of 
the  will.  The  plaintiff  G.  S.  Peard  was  one  of  a  class.  The  testa- 
tor directed  that  the  first  son  attaining  twenty-three  should  take. 
The  plaintiff  has  not  made  out  his  title  to  the  accumulations,  as  there 
was  no  gift  to  him  except  that  contained  in  the  direction  to  convey 
at  twenty-three.  The  gift  to  his  daughter,  in  default  of  such  issue, 
referred  to  all  the  antecedent  limitations,  meaning  that  they  should 
all  attain  twenty-three,  until  which  time  it  was  intended  there  should 
be  no  enjoyment  of  the  gift  The  words  of  conveyance  were  con- 
nected with  the  words  of  gift.  In  this  case  the  construction  must  be 
made  with  reference  to  the  will  creating  the  power.  It  is,  therefore, 
asked  that  so  much  of  the  gifts  as  exceeded  the  period  allowed  by 
law,  might  be  declared  void,  and  go  under  the  provisions  contained 
in  the  will  of  Shuldham  Peard.  nrowne  v.  Stoug'/Uon^  14  Sim.  369 ; 
8.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  391 ;  Ferrand  v.  Wilson^  4  Hare, 
344 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  41 ;  Ring  v.  Hardunck^  2 
Beav.  352 ;  Lord  Southampton  v.  The  Marquis  of  Hertford^  2  Ves.  & 
Bea.  54;  Marshall  v.  Holloway^  2  Swanst  432;  Doe  d.  W^ht  v. 
Cundall,  9  East,  400 ;  Porter  v.  FoXy  6  Sim.  485 ;  Leake  v.  JKoWtwow, 
2  Mer.  363;  Williams  v.  Teale^  6  Hare,  239;  Lord  Dungannon  v. 
Smith,  12  CI.  &  F.  546 ;  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  Rep.  718; 
1  Sudg.  on  Powers,  498,  6th  ed ;  Saunders  v.  Vautiery  Cr.  &  P.  240 ; 
s.  c.  4  Beav.  115 ;  10  Law  J.  Rep.  (n.  s.)  Chanc.  354 ;  Lewis  on  Per- 
petuity, 528,  c  18,  n.  p.  27 ;  1  Jar.  on  Devises,  259. 
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Nalder^  for  the  trustees  of  the  will  of  George  Peard,  and  also  for 
Frances  Peard,  an  infant.  The  testator  was  entitled  to  a  portion 
of  the  tithes  pur  atUer  vie^  limited  to  himself,  his  heirs,  and  assigns. 
If,  therefore,  the  bequest  was  bad,  it  would  seem  that  the  legal  repre- 
sentative of  George  Peard  was  entitled.  Doe  d.  Jeff  v.  Robinson,  8 
R  &  C.  296;  s.  c.  2  M  &  R.  249;  6  Law  J.  Rep.  K.  B.  273;  1 

Williams  on  Executors,  571. 

« 

The  Master  of  the  Rolls.  Upon  the  first  question,  I  think  the 
will  was  a  good  execution  of  the  power  of  appointment.  With 
respect  to  the  second  question,  the  gift  was  made  to  trustees  upon 
trust  for  George  S.  Peard,  his  executors,  administrators,  and  assigns. 
It  has  been  contended  that  I  must  stop  there,  and  that  is  my  opinion* 
On  the  other  hand,  it  is  contended  that  I  must  construe  it  with  refe- 
rence  to  the  succeeding  sentence  ;  but  stopping  at  the  first  part,  the 
sentence  is  complete,  and  no  doubt  exists  that,  if  you  give  an  estate 
to  trustees  upon  trust  for  another  person,  his  heirs,  and  assigns,  he  will 
take  an  estate  in  fee-simple  upon  the  death  of  the  original  testator, 
and  no  farther  words  are  required  to  make  the  gift  complete,  as  the 
words  are  complete  in  themselves.  It  is,  however,  said  that  the  gift 
cannot  be  separated  from  the  words  which  follow,  and  that  they  are 
mixed  up  with  it :  but  that  seems  contrary  to  the  grammatical  sense 
of  the  sentence,  as  well  as  the  authorities  in  which  words  analogous 
to  these  have  been  contained.  There  might  possibly  have  been  some 
question  if  it  had  gone  on  to  say  — **  in  trust  for  his  son,  his  heirs,  and 
assigns,  to  be  conveyed  and  assigned  at  the  age  of  twenty-three 
years,"  but  the  word  "and**  makes  a  distinction  and  a  separation 
between  the  two  sentences.  But  giving  it  to  the  trustees  in  trust  for 
the  son,  his  heirs,  and  assigns,  and  to  be  respectively  conveyed,  as- 
signed, and  assured  to  him  when  and  as  he  attains  the  age  of  twenty- 
tt^e  years,  does  make  a  distinction  between  the  gift  to  him  and  the 
period  when  he  is  to  have  the  enjoyment  of  the  gift  itself;  and  that 
is  made  consistent  and  clear  with  the  subsequent  gift  by  which  the 
rents  are  directed  to  accumulate  till  the  age  of  twenty-three  years, 
and  is  made  still  more  distinct  by  what  follows,  because  it  directs 
that  in  case  the  son  should  die  before  he  attained  twenty-one  years  of 
age,  then  it  was  to  go  over  to  the  second,  third,  fourth,  and  every 
other  son.  If,  then,  the  construction  contended  for  by  the  defendant 
in  this  case  is  admitted  by  the  court,  what  is  to  take  place  if  G.  S. 
Peard  should  die  after  having  attained  twenty-one,  and  before  attain- 
ing twenty-three  ?  According  to  the  argument,  he  would  not  have 
obtained  a  vested  interest  in  himself,  nor  would  the  gift  over  take 
effect,  and  consequently  it  would  be  a  case  in  which  the  testator, 
though  he  had  evidently  endeavored  to  provide  for  every  event,  had 
manifestly  failed  to  provide  for  this.  But  the  whole  is  distinct  and 
intelligible,  if  the  gift  is  made  to  the  son  in  fee-simple,  that  it  is  to 
be  conveyed  to  him,  and  that  he  is  to  have  the  benefit  of  it  at  the  age 
of  twenly-three  with  the  accumulations  in  the  mean  time,  but  that 
there  is  to  be  a  gift  over  if  he  should  not  attain  the  age  of  twenty- 
one. 

11  • 
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In  gifts  of  legacies  similar  cases  constantly  occur.  The  case  of 
Porter  v.  Fox^  is  no  authority  for  a  contrary  decision.  There  an 
interest  was  given  to  trustees  in  trust  to  accumulate  the  rents  for  the 
benefit  of  certain  persons.  As  soon,  therefore,  as  a  direction  is  made 
to  accumulate  the  rents  for  certain  persons,  it  shows  that  they  are 
not  to  have  a  vested  interest  on  the  death  of  the  testator,  because 
if  it  were  so,  there  could  be  no  accumulation,  and  then  the  testator 
himself  must  fix  the  period  of  accumulation ;  and  in  that  case  he 
fixed  it  at  the  age  of  twenty-five,  the  consequence  of  which  was,  that 
there  was  no  gift  to  them  until  they  attained  the  age  of  twenty-five, 
the  period  to  which  the  rents  were  to  be  accumulated.  In  Leake  v. 
Robinson  the  estates  were  given  to  trustees  in  trust  to  receive  the 
rents  and  profits  of  the  estates,  and  to  apply  such  portion  of  the 
rents  and  profits  as  might  be  thought  proper  for  the  maintenance  and 
support  of  certain  persons.  That  is  no  gift  to  those  persons ;  it  is  a 
mere  trust  to  apply  the  rents  for  their  benefit  When,  therefore,  is 
that  trust  to  cease  ?  When  they  attain  the  age  of  twenty-one,  the 
trustees  are  then  to  pay  over  to  them  certain  snares,  and  Sir  William 
Grant  held,  no  doubt  in  accordance  with  all  former  and  subsequent 
decisions,  that  there  was  no  gift  to  them  until  they  attained  the  age 
of  twenty-one,  and  that  the  gift  was  only  contained  in  the  words  of 
payment  Here,  there  appears  to  be  a  distinct  gift  independent 
of  any  words  of  payment ;  here  there  is  no  direction  that  the  estates 
shall  not  be  vested  in  G.  S.  Peard ;  but  there  is  a  direction  that  they 
shall  be  conveyed  to  him  when  he  attains  the  age  of  twenty-three. 
I  am,  therefore,  of  opinion  that  G.  S.  Peard  took  an  estate  in  fee- 
simple  upon  the  death  of  the  testator,  liable  to  be  divested  in  case 
of  bis  death  under  the  age  of  twenty-one  years,  (which  event  has  not 
occurred,)  and  with  a  direction  that  the  estates  should  be  conveyed 
and  assured  to  him  upon  his  attaining  the  age  of  twenty*three. 

Upon  the  trust  for  accumulation,  I  am  of  opinion  that  it  is  go- 
verned by  the  principle  and  authority  distinctly  laid  down  in  Williams 
V.  Teale.  There  a  gentleman  gave  a  power  of  appointment  over  a 
fund,  and  directed  the  donee  to  divide  it  amongst  a  certain  class.  In 
such  a  case,  the  donee  cannot  give  the  fund  to  any  person  to  whom 
the  original  creator  of  the  power  could  not  himself  have  given  it 
Here  the  testator  gave  a  power  to  the  donee  of  the  power  to  divide 
the  estate  between  one  or  more  child  or  children,  exclusive  of  the 
others,  in  such  shares  and  proportions  as  he  should  think  fit,  by  wilL 
At  the  time  when  that  power  came  into  effect  there  was  one  son  of 
his  son  alive.  Why  could  not  the  original  testator  have  given  a  lim- 
ited estate  to  that  son  if  he  had  thought  fit,  or  directed  that  there 
should  be  an  accumulation  during  the  period,  until  that  son  attained 
the  age  of  twenty-three,  he  being  at  that  time  of  the  age  of  twenty- 
three  years  and  upwards  ?  Thinking  that  he  had  the  power  of  so 
doing,  I  am  of  opinion  that  the  testator  had  the  power  of  making 
that  accumulation  in  favor  of  the  elder  son. 

As  no  point  arises  with  respect  to  the  other  sons,  I  express  no 
opinion,  though  it  is  evident  that  I  think  it  would  not  come  within 
the  same  rule  as  the  other ;  but  that,  to  the  extent  of  the  accumula* 
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tions,  until  the  son  then  in  esse  attained  the  age  of  twenty-three,  the 
trust  for  accumulation  was  a  good,  valid,  and  subsisting  trast  Such 
being  my  opinion,  it  will  not  be  necessary  to  notice  the  fourth  point, 
as  it  could  only  arise  in  case  the  trust  for  accumulation  was  con- 
sidered invalid.  ;My  opinion,  therefore,  is,  first,  that  the  appointment 
was  duly  exercised ;  secondly,  that  G.  S.  Peard  took  an  estaite  in  fee* 
simple  upon  the  death  of  the  testator,  liable  to  be  divested  in  case 
of  his  death  under  twenty-one ;  and  thirdly,  that  the  trust  for  accu- 
mulation was  valid  until  G.  S.  Peard  attained  the  age  of  twenty- 
three  years. 


Reece  v.  Taylor.^ 

April  28, 1852 

Judgment  —  1   ^  2    Vict  c.  110  5.  14  —  Judge^s  Order — Charge 

of  Stock. 

A  was  entitled  to  a  ram  of  stock  carried  oyer  to  his  account  In  a  suit  B,  a  judgment  credit- 
or of  A,  obtained  a  judge's  order  under  the  1  &  2  Yict  a  1 10,  charging  the  stock,  and  then 
filed  a  claim  against  A,  and  serred  him  with  it  The  claim  was  brought  on,  and  A  did 
not  appear: — 

ffddf  that  B  could  not  obtun  the  stock  without  a  petition  to  be  presented  in  the  suit,  but 
that  it  was  not  necessary  to  serve  A  with  the  petition. 

An  annuity  was  bequeathed  to  the  defendant,  Mr.  Taylor,  by  the 
will  of  a  testator,  whose  estate  was  administered  under  the  direction 
of  the  court,  and  a  sum  of  stock  was  carried  over  in  the  administra- 
tion suit  to  the  annuity  account  of  Mr.  Taylor. 

The  plaintiff,  Mr.  iSeece,  a  judgment  creditor  of  Mr.  Taylor,  ob- 
tained a  judge's  order  under  the  14th  section  of  the  1  &  2  Vict 
c.  110,  charging  the  stock. 

This  was  a  claim  filed  by  Mr.  Reece  against  Mr.  Taylor,  for  the 
purpose  of  making  the  stock  available  to  his  debt. 

The  defendant,  Taylor,  had  been  out  of  the  jurisdiction  from  the 
time  of  filing  the  claim,  but  he  had  been  duly  served  with  process. 

The  claim  now  came  on  to  be  heard. 

PolCy  for  the  plaintiffl 

Parker,  V.  C,  made  the  order. 

Pole  then  stated  that  it  would  be  necessary  that  a  petition  should 
be  presented  in  the  administration  suit,  in  order  to  make  the  annuity 
fund  available,  and  raised  the  question  whether  it  would  be  neces- 
sary to  serve  Mr.  Taylor  with  it 

^  21  Lftw  J.  Bep.  (Iff.  s.)  ChftQc  463. 
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Parker,  V«  C^  said  be  thought  that  such  a  petition  must  be  pre* 
sented,  but  that  it  would  be  a  mere  form^  and  that  it  would  not  be 
necessary  to  serve  Mr,  Taylor  with  it  The  best  course  would  be 
that  the  claim  should  stand  over^  that  a  petition  should  be  presented 
in  the  administration  suit,  and  that  the  cause  and  petition  should 
come  on  together,  and  that  one  order  be  made  on  both. 


In  re  Kirby's  Trust.^ 

rebroary  10,  1852. 

Practice —  Vivd  voce  Examination  before  the  Master. 

A  partj  to  a  matter  maj  be  examined  vivd  voce  by  the  Master  on  an  inquiry  directed  to  him. 

Bt  an  order,  made  on  the  petition  of  Mrs.  Kirby  and  her  children, 
it  was  referred  to  the  Master  to  make  inquiries  as  to  certain  fund? 
mentioned  in  the  petition. 

It  was  proposed  to  examine  Mrs.  Kirby  in  the  Master's  office  vivd 
voce.    The  Master  doubted  his  power  to  take  the  examination. 

.  Rasch  stated  the  difficulty  to  the  court,  and  cited  Phelps  v.  Prothero 
2  De  Gex  &  Sm.  274 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  404 : 
Wood  V.  Bbrnfray,  14  Beav.  7,  and  referred  to  the  14  &  16  Vict  c.  99 

Parker,  V.  C,  said,  the  Master,  under  the  general  orders  of  the  court, 
may  examine  any  witness  vivd  voce^  and  by  the  recent  act  amending 
the  law  of  evidence,  a  party  may  be  examined  as  a  witness.  There 
is,  then,  no  difficulty  in  the  way  of  the  examination  being  taken. 


In  the  matter  of  The  North  of  England  Joint-Stock  Banking 

Company  ;  Ec  parte  Bernard.^ 

Pebroaiy  16, 1852. 

Company —  ContrUnUories —  Transfer  of  shares —  Waivinff  Formali' 

ties  required  by  the  Deed  of  Settlement. 

A  pnrcliased  fifty  Bhares  in  a  banking  company  from  the  directors  of  the  company.  Ko 
deed  of  transfer  of  these  shares  to  him  was  execnted,  as  reqaired  by  the  deed  o(  settlement 
of  the  company,  but  the  directors  gave  him  certificates  of  the  shares,  and  he  receiyed  tha 

1 21  Law  J.  Bep.  (n.  s.)  Chaac.  464.    >  21  Law  J.  Bep.  (zr.  b.)  Chanc.  468. 


COURTS  OF  CHANCERY,  1852.  129 


In  re  The  North  of  England  Joint-Stock  Banldng  Compan  j. 


dividends  declaied  on  them  from  time  to  time.    The  company  waa  ordered  to  he  wound 
np:  — 

Eddy  that  A  was  properly  pat  on  the  list  of  contributories  in  respect  of  these  shares. 

A  purchased  of  B,  a  shareholder  of  the  company,  thirty  shares  in  the  company.  No  deed 
of  transfer  was  executed,  as  required  by  the  dec^  of  settlement,  but  the  directors  gave  A 
certificates,  and  he  receired  the  dividends  declared  on  them :  — 

Heldy  that  the  formality  had  been  waived,  and  that  the  transfer  had  been  complete  i  and  that 
A  had  properly  been  put  on  the  list  of  contributories  in  respect  of  the  shares. 

In  January,  1844,  Mr.  Bernard  purchased  of  Mr.  Johnson  twenty 
shares  in  the  North  of  England  Joint-Stock  Banking  Company,  and 
a  regular  transfer  of  them  was  made  by  deed,  in  pursuance  of  the 
deed  of  settlement. 

In  the  same  month,  Mr.  Bernard  contracted  to  purchase  thirty  other 
shares  from  Gale's  executors.  No  transfer  of  the  shares  was  ever 
made  to  him,  but  the  directors  of  the  company  gave  Mr.  Bernard  cer- 
tificates of  the  shares,  and  he  received  the  dividends  which  were  from 
time  to  time  declared  on  them.  f> 

Mr.  Bernard  subsequently  applied  to  the  iftectors  of  the  company 
to  purchase  of  them  some  more  shares,  and,  in  May,  1844,  they  sold 
him  fifty  shares  for  200/.  No  transfer  was  ever  made  to  him  of  these 
shares,  but,  as  in  the  other  case,  certificates  were  given  him,  and  he 
received  the  dividends  on  them. 

The  company  was  ordered  to  be  wound  up,  and  Mr.  Bernard's 
name  was  placed  by  the  Master  on  the  list  of  contributories  for  100 
shares,  without  qualification. 

It  was  admitted  that  all  the  capital  of  the  company  had  been  lost 
previously  to  1837,  and  that  in  January,  1844,  the  liabilities  of  the 
company  exceeded  their  assets.  It  was  alleged  by  Mr.  Bernard  that 
he  had  been  induced  to  take  shares  from  the  false  representations  of 
the  directors. 

This  was  a  motion  by  Mr.  Bernard,  that  the  Master's  decision 
might  be  reversed,  or  that  he  might  be  placed  on  the  list  of  contribu- 
tories in  respect  only  of  the  losses  incurred  subsequently  to  1844. 

The  clauses  of  the  deed  of  settlement,  which  have  any  bearing 
on  the  question  argued  in  this  case,  are  fully  stated  in  the  judgment. 

Hetherington^  for  the  motion,  cited  SandersorCs  case^  3  De  Grex  & 
Sm.  66;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  122;  DodgsofCs  case^  3 
De  Gex  &  Sm.  85 ;  Ex  parte  Stafforis  Executors^  15  Jur.  321 ;  s.  c. 
3  Eng.  Rep.  101. 

Baconj  and  X  V.  Priory  for  the  official  manager. 

Hetherington  replied.  • 

Parker,  V.  C.  I  do  not  think  that  Mr.  Bernard  is  entitled  to  the 
relief  which  he  asks  in  respect  of  these  shares.  It  appeared  that  there 
were  100  shares  altogether.  Of  twenty  of  these  he  became  a  pur- 
chaser in  the  regular  mode,  the  formalities  prescribed  by  the  deed  of 
settlement  having  been  duly  observed.     The  question  which   has 
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arisen  here  is  as  to  fifty  and  thirty  shares,  which  were  purchased  sab- 
sequently. 

As  to  the  fifty,  the  matter  rests  upon  very  clear  grounds :  he  was  a 
purchaser  of  them  from  the  directors  under  the  2dth  clause  of  the 
deed  of  settlement,  which  gave  the  directors  power  to  sell  shares,  and 
provides  '^  that  every  purchaser  of  such  shares  shall,  when  and  so  soon 
as  he  shall  have  paid  his  purchase-money  to  the  directors,  and  other- 
wise have  complied  with  the  provisions  of  the  deed  of  settlement 
respecting  purchasers  of  shares,  or  such  of  them  as  may  be  applica- 
ble to  the  case  now  in  contemplation,  receive  from  the  directors  a 
certificate  or  transfer  of  the  same  shares  under  the  hands  of  two  of 
their  body,  and  be  thereupon  recognized  as  a  shareholder  in  respect 
of  the  same  shares,  and  invested  with  all  the  rights,  privileges,  and 
qualifications  incident  to  the  complete  ownership  of  such  shares." 
Mr.  Bernard  bought  these  fifty  shares  from  the  directors,  paid  for 
them,  received  the  certificates  contemplated  by  this  clause,  and  re- 
ceived the  dividends  on  the  shares.  I  find  the  following  provision  in 
the  24th  clause,  "  Ev^*  purchaser  or  transferee  of  shares  shall,  in 
respect  thereof,  if  required  by  the  directors,  either  expressly,  or  by  a 
general  regulation  in  that  behalf,  execute  a  deed,"  &c  it  appears 
that  the  directors  did  not  require  him  to  execute  a  deed  of  transfer  as 
contemplated  by  this  clause  before  the  delivery  of  the  certificate,  or 
before  the  receipt  of  dividends,  but  the  proceedings  were  treated  as 
complete  without  that  formality.  He  took  these  shares  from  the 
directors  at  that  time,  for  better  or  for  worse,  and  put  himself  in  the 
position  of  any  other  shareholder.  It  is  impossible  to  suppose  that 
every  shareholder  entered  into  a  distinct  contract  with  the  directors, 
which  was  to  have  regard  to  the  liabilities  and  the  state  of  the  con- 
cern at  the  time  of  entering  into  each  contract.  He  was,  no  doubt, 
in  precisely  the  same  position  as  any  other  shareholder  of  the  com* 
pany,  and  it  did  not  appear  that  there  had  been  any  irregularity  in 
the  proceedings  as  to  these  fifty  shares. 

With  respect  to  the  thirty  shares  bought  by  Mr.  Bernard  from 
Gale's  executors,  no  deed  of  transfer  was  ever  executed,  but  the 
directors  gave  him  a  certificate,  and  he  also  received  the  dividends 
upon  them.  The  34th  clause  is  as  follows :  —  "  Upon  every  transfer 
of  shares  the  certificate  or  certificates  held  by  the  former  holder  or 
transferror  shall  be  given  up  to  be  cancelled,  and  shall  forthwith  be 
cancelled  accordingly,  and  a  new  certificate  shall  be  issued  to  the 
new  holder  in  respect  of  the  shares  transferred  to  him."  Hence  the 
directors,  in  giving  him  the  certificates,  gave  him  what  he  was  not 
entitled  to,  except  upon  having  the  shares  transferred  By  the  30th 
clause  the  dividends  were  to  remain  in  suspense  until  the  transfer  of 
the  shares  should  be  completed.  No  doubt  the  previous  clauses 
assumed  that  there  must  be  a  complete  transfer,  and  there  had  been 
more  or  less  irregularity,  but  it  appears  to  me  that  the  transfer  bad 
been  waiyied  by  the  vendor  and  the  directors.  There  may  be  con- 
siderable inconvenience  arising  from  the  waiver,  but  the  circumstance 
that  there  was  not  a  deed  of  transfer,  where  there  was  no  doubt  as  to 
the  nature  of  the  contract,  cannot  vary  Mr.  Bernard's  liability  to  the 
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company,  nor  the  relation  in  which  he  stood  to  the  vendor.  The 
deed  was  looked  upon  as  a  formality  more  or  less  important,  which 
they  had  here  dispensed  with.  The  26th  clause  which  has  been  so  much 
relied  on  is  this:  —  "  Whenever,  by  any  means  whatsoever,  any  shares 
shall  become  actually  forfeited,  or  shall  be  duly  and  effectually  trans- 
ferred to  a  new  holder,  then  and  in  such  case,  and  not  beu>re,  the 
responsibility  of  the  previous  holder  as  a  member  of  the  company  in 
respect  of  such  shares  shall  (so  far  as  the  law  will  in  that  behalf 
allow)  cease  and  determine,  and  such  previous  holder  shall  be  exone- 
rated and  released  from  all  subsequent  claims,  demands,  and  obliga* 
tions  in  respect  of  the  same  shares,  and  from  all  future  observance 
and  performance  of  the  covenants,  conditions,  stipulations,  and  agree- 
ments in  the  deed  of  settlement  contained  in  respect  of  the  same 
shares :  Provided,  nevertheless,  that  nothing  in  this  article  contained 
shall  extend,  op  be  construed  to  extend,  to  release  the  previous  holder 
of  shares  so  forfeited  or  transferred  as  aforesaid  from  his  proportion 
of  the  losses  (if  any)  sustained  by  the  company  up  to  thei  period  of 
his  ceasing  to  be  such  holder  as  aforesaid."  I  consider  that  these 
shares  have  been  effectually  transferred  for  every  purpose,  and  that 
the  consequences  of  the  transfer  existed  in  this  case.  The  liability 
of  a  vendor  did  not  cease,  even  though  there  had  been  a  regular  trans- 
fer, and  he  was  to  remain  liable  iot  losses  during  his  time  of  owner* 
ship.  It  would  obviously  be  putting  these  parties  in  a  different  posi- 
tion from  what  was  intended  by  the  contract,  if  I  were  to  hold  that 
the  transaction  between  them  fell  short  of  a  complete  transfer. 

As  to  the  argument  that  Mr.  Bernard  was  induced  to  take  these 
shares  by  incorrect  representations,  that  point  was  taken  in  Dodffson^s 
case,  and  the  Vice- Chancellor  Knight  Bruce  said  that,  whatever  fraud 
there  might  be,  if  fraud  there  was,  it  was  charged  against  the  direct- 
ors, who  could  not  be  the  agents  of  the  body  of  shareholders  to  com- 
mit a  fraud.     For  these  reasons,  the  motion  must  be  refused. 

Motion  refused,  vrith  costs. 


Rowland  v.  Withebdbn.^ 

febniAiy  11, 12,  Kovember,  8, 1S51. 

Practice -^  Ibi^ndnation  of  a  Co-defendant -^6  Sf  7  VicL  c.  86— 

Breach  of  Trust. 

Trustees  sold  out  trust  stock  and  handed  oyer  the  proceeds  to  J.  their  solicitor,  for  reinyest- 
ment,  who  misapplied  the  money.  In  a  suit  b j  the  ceAwx  que  trust  against  the  trustees  and 
J^  the  plaintiffs  examined  J.  as  a  witness,  and  the  bill  was  dismissed  as  against  him :  — 

J£dd,  that  a  decree  might  still  be  had  against  the  trustees,  on  the  ground  that  J.  was  not  a 
necessary  party  to  the  suit  in  order  to  obtain  the  relief  prayed  against  the  trustees. 
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Quere — whether  the  effect  of  the  statute  6  &  7  Vict  c.  85,  is  to  enable  the  court  to  make  a 
decree  against  a  defendant  in  equity  who  has  been  examined  as  a  witness  in  the  cause. 

This  was  a  suit  institnted  by  Mrs.  Rowland  and  her  children,  who 
were  interested  in  certain  stock,  against  the  defendants  Witherden 
and  Morpeth,  who  were  the  trustees  of  that  stock,  and  against  Jen- 
ner,  who  had  acted  as  the  solicitor  of  the  trustees  in  the  sale  of  a 
portion  of  the  stock ;  and  the  bill  prayed  that  the  stock  so  sold  out 
might  be  replaced,  &c.,  and  for  an  account  of  what  was  due  for  inte- 
rest to  Mrs.  Rowland ;  and  that  new  trustees  might  be  appointed  in 
the  place  of  the  defendants  Witherden  and  Morpeth.  In  1838,  so 
much  of  the  stock  was  sold  out  by  the  trustees  as  produced  the  sum 
of  1,115/. ;  and  the  trustees  paid  over  that  sum  to  Jenner,  for  the  pur- 
pose of  its  being  invested  on  a  mortgage.  Jenner  misapplied  the 
money,  but  the  trustees  had  no  notice  of  that  fact  until  April,  1847. 
Jenner  was  in  the  habit  of  making  remittances  to  M)rs.  Rowland,  as 
for  the  interest  of  the  money  received  by  him,  and  which  he  professed 
to  have  invested.  In  April,  1847,'  the  default  of  Jenner  in  making 
the  usual  remittance  induced  inquiries,  which  led  to  the  discovery 
that  Jenner  had  misappropriated  the  money;  and,  thereupon  the 
trustees  endeavored  to  obtain  security  from  Jenner ;  but  before  they 
were  able  to  effect  this,  in  February,  1848,  the  present  bill  was  filed 
against  the  trustees  and  Jenner.  In  the  course  of  the  proceedings  in 
the  suit,  the  defendant  Jenner  was  examined  as  a  witness ;  and  the 
cause  coming  on  to  be  heard  before  the  Vice- Chancellor  of  England, 
the  bill  was  dismissed  against  all  the  defendants,  on  the  ground  that 
the  plaintiffs  having  examined  Jenner  as  a  witness  they  could  have 
no  relief  against  him;  and,  consequently,  none  against  the  other 
defendants.     The  plaintiffs  appealed  against  that  decision. 

Bethell  and  Jervis,  in  support  of  the  appeal.  Jenner  was  not  a 
necessary  party  to  the  suit  in  order  to  obtain  relief  against  the  trustees. 
Ling"  V.  Colmariy  10  Beav.  370 ;  and  this  distinguishes  the  present 
case  from  Champion  v.  Champion^  15  Sim.  101,  upon  which  the  judg- 
ment of  the  Vice-Chancellor  proceeded. 

Stuart  and  G.  W.  Collins,  for  the  defendants.  The  bill  prays  that 
the  accounts  may  be  taken  against  the  three  defendants,  treating 
them  as  all  primarily  liable.  The  decision  in  Champion  v.  Champion 
will,  therefore,  govern  this  case.  They  cited,  also,  Goold  v.  OKeefe^ 
Beat  356 ;  Bacon  v.  Bacon,  5  Ves.  331 ;  Munch  v.  Cockerell,  5  MyL 
&  Cr.  178;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  153;  Graham  v.  Stew- 
art, 3  Deas  &  And.  607 ;  The  Attorney-  General  v.  Dew,  3  De  Gex  & 
8.  488 ;  Fussell  v.  Elwin,  7  Hare,  29 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Chanc.  349 ;  Bemal  v.  The  Marquis  of  Donegal,  3  Dow,  133. 

Bethell  replied. 

November  8.  Truro,  L.  C.  It  has  been  decided  in  several  cases 
that  the  plaintiff  by  examining  a  defendant  as  a  witness  as  to  mat- 
ters in  which  that  defendant  is  interested,  has  precluded  himself  from 
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a  decree  against  him.  Ooold  y.  CfKeefe ;  Nightingale  v.  Dodd^  2 
Amb.  583 ;  Champion  V.  Champion  ;  Bemal  v.  The  Marquis  of  Done* 
gal ;  Thompson  v.  Harrison^  1  Cox,  344,  and  The  AUomey^  General  v. 
Dew ;  and  the  reason  of  this  is,  as  stated  by  Lord  Hudwicke,  in 
Nightingale  v.  Dodd^  that  if  an  adverse  decree  were  allowed  to  be 
taken  against  a  defendant  who  had  been  examined,*  it  would  be  a 
great  temptation  to  defendants  to  forswear  themselves.  The  effect 
of  the  statute  6  &  7  Vict.  c.  85,  which  provides,  that  a  defendant  in 
equity  may  be  examined  by  the  plaintiff,  and  that  such  defendant's 
interest  shall  not  be  a  just  exception  to  his  testimony,  has  not  been 
observed  upon.  It  remains  to  be  considered,  as.  justly  remarked  bv 
Mr.  Headlam,  in  his  edition  of  Daniell's  Chancery  Practice,  p.  851, 
whether  not  only  will  the  evidence  be  admissible,  but  whether  a  de- 
cree also  may  not  be  had  against  such  defendant  notwithstanding  he 
has  been  so  examined.  It  appears  strange  that  the  effect  of  this 
statute  was  not  adverted  to  in  the  case  of  The  Attorney^  General  v. 
Dew.  I  should  not  feel  justified  in  deciding  so  important  a  point 
upon  the  construction  of  that  statute  without  argument.  If  the  plain- 
tiffs are  desirous  of  having  this  point  argued  before  me,  I  will  give 
them  an  opportunity  of  having  that  done ;  otherwise  I  shall  dismiss 
the  bill  as  against  Jenner. 

The  question  remains,  whether  the  dismissing  the  bill  against  Jen- 
ner on  this  ground  will  have  the  effect  of  inducing  a  dismissal  of  the 
bill  against  the  other  defendants,  the  trustees.  A  plaintiff,  by  exa- 
mining a  defendant,  precludes  himself  from  obtaining  a  decree  against 
that  defendant,  and  also  against  the  other  defendants,  if,  in  oraer  to 
the  relief  which  the  plaintiff  is  entitled  to  against  those  defendants,  a 
decree  against  the  defendant  who  has  been  examined  is  necessary.  I 
am  of  opinion,  however,  in  this  case,  that  in  order  to  obtain  relief 
against  the  trustees,  a  decree  against  Jenner  was  not  necessary.  I 
do  not  feel  called  upon  in  this  case  to  give  any  opinion  upon  the 
general  effect  of  the  32d  order  of  the  26th  of  August,  1841,  Ord.  Can. 
174 ;  10  Law  J.  Rep.  (n.  s.)  Chanc.  413 ;  nor  upon  the  propriety  of 
the  cases  prior  to  that  order — ex  gr,y  a  suit  against  some  only  of  a 
larger  number  of  trustees  charged  with  a  breach  of  trust;  but  I  con- 
sider that  the  trustees  in  this  case  might  have  been  sued  without 
their  agent  being  joined  with  them  as  a  defendant.  The  plaintifis 
were  entitled  to  sue  Jenner  also,  but  they  were  equally  at  liberty  to 
sue  the  trustees  alone.  The  power  of  joining  constructive  trustees  is 
rather  a  privilege  than  a  duty ;  and  it  might  be  productive  of  great 
hardship  if  cestuis  que  trust  were  compelled  to  sue  the  agents  of  the 
trustees  as  well  as  the  trustees  themselves.  If  the  plaintiffs,  then, 
were  entiUed  to  a  decree  against  the  trustees  if  they  had  sued  them 
alone,  I  do  not  think  the  fact  of  their  having  elected  to  make  Jenner 
a  party  ought  to  prevent  them  from  taking  a  decree  against  the  trus- 
tees alone. 

Upon  the  merits  I  entertain  no  doubt  The  trustees,  instead  of 
seeing  themselves  to  the  investment  of  the  trust-fund,  delegated  that 
duty  to  their  solicitor ;  the  money  was  misapplied ;  these  facts,  being 
admitted,  establish  the  liability  of  the  trustees.    The  trustees  were 
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bound  to  satisfy  themselves  in  some  other  way  than  by  the  assertion 
of  Jenner  that  the  money  was  duly  invested  on  mortgage.  They 
never  required  a  sight  of  the  mortgage-deed ;  but  allowed  their  solicit 
tor  to  receive  the  money,  relying  upon  his  integrity;  so  that,  in  place 
of  a  mortgage  of  real  estate,  the  cestuis  que  trust  had  to  depend  upon 
nothing  more  than  the  personal  security  of  Jenner.  The  plaintifis 
are  entitled  to  a  decree  against  the  trustees  in  accordance  with  the 
prayer  of  the  bill ;  and  also  against  Jenner,  if  they  can  succeed  in 
showing  that  by  the  elSect  of  the  statute  6  &  7  Vict  c.  85,  they  are 
entitled  to  a  decree  against  him,  notwithstanding  they  have  exami- 
ned him  as  a  witness. 


Hoghton  v.  Hoohton.^ 

Febmary  27,28 ;  March  1,  2,  3;  April  16,  24, 1852. 

Parent   and    Child  —  Settlement  —  Undue    Influence  —  Evidence  — 

Legal  Estate  —  Revesting. 

Thifl  court  will  not  support  the  resettlement  of  family  estates  between  a  father  and  son  when 
the  father  obtains  extensire  advantages  to  the  premdice  of  the  son  and  his  family,  in  the 
absence  of  unequivocal  proof  that  the  whole  of  the  facts  were  known  to  the  son,  that  the 
purposes  of  the  deed  were  fully  explained  to  him,  and  the  operation  of  the  respective  pro- 
visions known  to  him. 

Where,  therefore,  a  resettlement  of  famfly  estates  was  made,  in  which  the  son,  as  tenant  in 
tail,  joined  and  resettled  the  estates  to  such  uses  as  the  father  and  son  should  jointly  ap- 
point, with  remainder  to  the  father  for  life,  with  remainder  to  the  son  for  life,  with  remainder 
to  the  first  and  other  sons  of  the  son  successively  in  tail  male,  with  remainder  to  such  uses 
as  the  father  surviving  should  appoint,  with  remainder  to  the  second  and  other  sons  of  the 
father  for  life,  with  remainder  to  their  first  and  other  sons  in  tail  male,  with  remainder  to 
any  other  son  of  the  father  in  tail  male,  with  remainder  to  the  daughters  of  the  father  suc- 
cessively for  life,  with  remainder  to  the  first  and  other  sons  of  each  daughter  snceessively 
in  tail  male,  with  remainder  to  the  father  in  fee;  and  power  was  reserved  to  the  fitither  to 
appoint  by  deed  or  will  a  jointure  of  2,000/.  per  annum  for  any  future  wife,  to  be  reduced  to 
1,500/.  per  annum  in  case  ho  appointed  500?.  per  annum  in  favor  of  any  stranger,  it  was 
set  aside. 

But  various  arrangements  for  the  relief  of  the  family  estates  from  existing  burdens,  thoozb 
the  fkther  obtained  some  advantages,  were  supported,  on  the  ground  that  the  effect  of  ue 
transactions  were  known  to  the  son  and  even  acquiesced  in  by  him. 

Affidavits  under  the  13  &  14  Yict  c.  85,  not  admitted  to  prove  that  the  son's  marriage  was 
entered  into,  on  the  faith  of  that  resettlement 

The  facts  of  this  case  and  also  tne  arguments  and  the  evidence 
are  suflSciently  stated  in  the  judgment,  and  also  many  of  the  cases 
which  were  cited. 

Beihell^  FoUett,  and  Bazatgeite^  for  the  plaintiff,  Henry  Hoghton. 
JPdfoys  V.  Mansfieldy  6  Sim.  637 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Ghana 
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2d7;  3  MyL  &  Cr.  359;  7  Law  J.  Rep.  (m.  s.)  Ghana  9;  Cholmande* 
ley  Y.  Clinton,  2  Mer.  173,  363 ;  Tweddell  v.  Tweddell,  Turn.  &  R.  1  ; 
Tmlmin  v.  filtoere,  3  Mer.  210,  223. 

Jamesy  for  the  plaintiff's  brother,  Richard  Hoghton. 

Gordon^  for  John  Ireland  Blackburn,  and  Mary,  his  wife,  and  the 
issue  of  the  marriage ;  Dora  Hoghton  and  Robert  Townley  Parker, 
the  surviving  trustee  of  the  deed  of  the  17th  of  May,  1820. 

J.  W.  Stephen^  for  the  plaintiff's  brother,  Charles  Hoghton. 

Eoupell,  Bolif  and  TorrianOj  for  Sir  Henry  Bold  Hoghton,  and 
John  Wilson  Patten,  and  Robert  Mosley  Master,  trustees  of  the  deed 
of  the  7th  of  July,  1843.  Winnington  v.  Foley,  1  P.  Wms.  536 ;  JoAn- 
son  V.  Legardj  3  Madd.  283 ;  ClifUm  v.  Cockbum,  3  Myi  &  K.  76. 

Palmer  and  C  Hall,  for  Cecil  Hoghton.  Jodrell  v.  Jodrell,  14 
Beav.  397 ;  Savage  v.  Carroll,  1  Ball  &  Beat.  548 ;  Mitford,  Plead 
327,  4th  ed. ;  Price  v.  Carver,  3  Myl.  &  Cr.  157 ;  Bjoddy  v.  Williams, 
3  Jo.  &  Lat.  17 ;  Phelps  v.  Prothero,  2  De  Gex  &  S.  274  ;  s.  c.  17 
Law  J.  Rep. Jn.  s.)  Chanc.  404 ;  KelsaU  v.  Kelsall,  2  Myl.  &  K.  409 ; 
Bulkely  v.  Wilford,  2  CL  &  F.  102 ;  Glascott  v.  Lang,  8  Sim.  358 ; 
8.  c.  3  Myl.  &  Cr.  451 ;  Bellamy  v.  Sabine,  2  Phill.  425,  439 ;  s.  c.  17 
Law  J.  Rep.  (n.  s.)  Chanc  105 ;  Prodger  v.  Langham,  1  Sid^  133 ; 
8.  c.  1  Keb.486. 

• 

Beihell,  in  reply.  1  Story  Eq.  Jut.  248 ;  Walsh  v.  Trevanion,  16 
Sim.  178. 

April  16.  The  Master  op  the  Rolls.  This  is  a  suit  instituted 
by  a  son  against  his  father,  to  obtain  a  declaration  from  the  court  that 
a  deed  executed  by  both,  resettling  the  paternal  estate,  is  void,  and 
ought  to  be  set  aside.  The  questions  raised  and  to  be  determined 
are  of  great  importance,  not  so  much  on  account  of  the  very  large 
amount  of  property  depending  upon  them,  as  on  account  of  the  prin- 
ciples involved  in  them,  which  affect  deeply  the  relations  between 
parent  and  child,  and  go  to  the  root  of  all  their  dealings  with  each 
other,  whether  they  relate  to  a  sale  from  one  to  the  other,  or  to  a  re- 
settlement, or  any  other  arrangement  of  the  family  property.  Before 
I  state  what  I  conceive  to  be  the  principles  of  law  applicable  to  cases 
of  this  description,  and  before  I  state  the  effect  of  the  evidence  relat- 
ing to  the  transaction  in  question,  a  minute  examination  of  which  is 
essential  for  the  purpose  of  arriving  at  a  safe  conclusion  upon  the 
questions  at  issue,  it  will  be  necessary  to  state  shortly  the  principal 
facts  of  the  case. 

In  the  year  1820,  Sir  Henry  Bold  Hoghton,  the  defendant,  and 
father  of  the  plaintiff,  married  Dorothea  Bold,  the  mother  of  the 
plaintiff  At  the  time  of  the  marriage,  the  Bold  estates,  by  a  will 
which  took  effect  several  years  before,  were,  in  the  event  of  the 
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death  of  a  sister  of  Dorothea  without  issae,  (which  event  took  place,) 
limited  to  Dorothea  for  life,  with  remainder  to  her  first  and  other 
sons  in  tail  male,  with  remainders  over.  It  was  not,  therefore,  possi- 
ble upon  this  marriage  to  make  any  change  in  the  limitation  of  this 
property,  or  to  charge  it  in  any  manner  for  the  benefit  of  the  husband  or 
younger  children  of  the  marriage.  The  Hoghton  estates,  on  the  other 
hand,  were  settled  upon  the  marriage  in  the  following  manner;  upon 
the  death  of  Sir  Francis  to  Sir  Henry  Bold  Hoghton  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  and 
the  settlement  contained  a  power  to  Sir  Henry  to  grant  to  any  wife 
he  might  have,  a  rent-charge  of  2,000^  per  annum  fron;i  and  out  of 
the  rents  of  the  estate,  and  also  to  charge  it  with  30,000/,  in  favor 
of  the  younger  children.  The  Bold  estate  is  said  to  have  been  of 
the  value  of  13,000/,  and  the  Hoghton  estate,  8,000/.  per  annum,  or 
thereabouts.  The  Bold  estate  was  wholly  unincumbered.  The 
Hoghton  estftte  was  subject  to  mortgages  amounting  to  81,400t, 
subject  to  which  the  limitations  of  the  marriage  settlement  took  effect. 
There  were  five  children  of  the  marriage,  who  were  all  parties  to 
the  suit;  the  plaintiff  being  the  eldest  son,  and  born  on  the  2d  of 
August  1821.  Lady  Hoghton,  the  plaintifPs  mother,  died  on  the 
7th  of  December,  1840 ;  and  thereupon  the  plaintiff  became  tenant  in 
tail  in  possession  of  the  Bold  estate.  The  change  produced  im- 
mediately by  this  event  upon  the  income  of  Sir  Henry  was  of  the 
most  serious  character.  For  many  years  prior  to  the  decease  of  Lady 
Hoghton,  he  had  been  in  the  receipt  of  a  clear  income  of  about 
18,0H0O/.  per  annum,  and  upon  the  decease  of  Lady  Hoghton  that  in- 
come was  reduced  to  about  5,000/.  per  annum.  The  plaintiff  seems 
to  have  felt  with  pain  the  change  thus  produced  upon  his  father's  in- 
come, and  to  have  been  desirous  to  alleviate  the  consequences  of  it 
He  appointed  his  father  his  guardian,  and  as  far  as  a  person  under 
the  disability  of  infancy  could  sanction,  he  appears  to  have  sanc- 
tioned an  arrangement  by  which,  as  soon  as  he  attained  the  age  of 
twenty-one  years,  a  portion  of  the  Bold  estate,  called  the  North 
Meols  estate,  was  to  be  sold  to  a  gentleman  of  the  name  of  Scaris- 
brick.  and  the  proceeds  were  to  be  applied,  as  far  as  necessary,  in  the 
discharge  of  the  incumbrances  which  affected  the  Hoghton  estate. 
On  the  2d  of  August,  1842,  the  son  attained  the  age  of  twenty-one 
years ;  and  on  the  following  day  he  executed  a  deed  disentailing  the 
Bold  estates  and  vesting  them  in  himself  in  fee-simple.  Upon  the 
same  day  he  executed  a  bond,  securing  to  his  father  an  annual  sum 
of  2,500/.  for  his  life,  with  a  proviso  that  this  annuity  was  to  cease 
as  soon  as  the  son  should  pay  off  the  mortgages  which  then  affected 
the  Hoghton  estate.  Upon  the  6th  of  the  same  month  he  executed 
a  will,  giving  considerable  benefits  to  his  father ;  and  ^in  the  month 
of  October  following,  he  ratified,  or  rather  entered  into,  the  contract 
with  Mr.  Scarisbrick  for  the  sale  of  the  North  Meols  estate.  In  all 
this  the  plaintiff  acted  under  the  advice  and  with  the  assistance  of 
Mr.  Rowson,  who  had  hitherto  always  acted  as  the  solicitor  to  the 
family  in  all  matters  relating  to  the  Bold  estate,  and  no  other  solicitor 
was  employed. 
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In  Febraary,  1843,  the  contract  for  the  Bale  of  the  North  Meols  es- 
tate was  completed.  The  purchase-money  consisted  of  133,000iL 
81,400Z.,  part  of  it,  was  applied  in  payment  of  the  mortgages  affecting 
the  Hoghton  estate,  and  the  remainder  of  this  sum  of  money  was 
paid  to  the  plaintiff.  Up  to  this  period,  subject  to  a  question  respect- 
ing a  sum  of  1,600Z.,  pa^  of  the  81,400/.  (which  I  shall  notice  here- 
after,) no  part  of  the  transactions  which  occurred  between  the  plaintiff 
and  bis  father  is  complained  of.  The  voluntary  engagement  which 
the  sou  entered  into  ne  considered  to  be  due  to  his  father's  altered 
condition.  He  understood  and  intended  to  do  all  that  had  been 
thereby  effected;  and,  except  as  explanatory  of  what  subsequently 
occurred,  and  for  the  purpose  of  affording  assistance  in  the  due  ap- 
prcciation  of  the  evidence,  these  events  do  not  affect  the  decision  of 
the  question  at  issue. 

The  first  question  raised  is  this ;  the  deeds  executed  by  the  mort- 
gagees upon  the  redemption  of  their  mortgages,  on  the  2d  of  Feb- 
ruary, 1843,  were  so  drawn  as  to  produce  a  merger  of  these  charges. 
This  is  complained  of  by  the  plaintiff,  who  insists  that,  according  to 
the  terms  of  the  arrangement  he  entered  into,  those  mortgages  ought 
to  have  been  assigned  in  such  a  manner  as  to  keep  them  up  as  valid 
and  subsisting  charges  against  the  inheritance  of  the  Hoghton  estate, 
although  coupled  with  a  proviso  that  during  the  lifetime  of  Sir  Henry 
no  interest  should  be  paid  or  should  accrue  in  respect  thereof. 

This,  however,  is  a  subordinate  question,  and  but  slightly  connected 
with  the  other  and  main  question  in  the  cause,  which  is  this :  on  the 
7th  of  July,  1843,  a  deed  of  resettlement  of  the  Hoghton  estate  was 
executed  by  the  plaintiff  and  Sir  Henry.  The  plaintiff  contends 
that  his  execution  of  this  deed  was  obtained  by  misrepresentation, 
and  that  he  was  in  ignorance  of  the  material  provisions  contained  in 
it,  and  that  he  executed  it  upon  the  faith  and  in  the  belief  that  it 
was  an  instrument  necessary  to  the  final  completion  of  the  transac- 
tions relating  to  the  payment  off  of  the  mortgages,  and  that  it  did  not 
alter  or  affect  his  interest  in  the  Hoghton  estate. 

At  the  time  this  deed  was  executed,  the  plaintiff  was  tenant  in  tail 
male  in  remainder  of  the  Hoghton  estate,  subject  to  his  father's  life 
interest  therein.  The  deed  is  to  this  effect :  —  It  contains,  in  the  first 
place,  a  joint  power  of  appointment  vested  in  Sir  Henry  and  the 
plaintiff;  subject  to  this,  the  estate  is  limited  to  Sir  Henry  for  life, 
then  to  the  plaintiff  for  life,  then  to  the  first  and  other  sons  of  the 
plaintiff  in  tail  male,  then  to  such  uses  as  the  father,  if  he  survived 
the  plaintiff,  should  by  deed  or  will  appoint ;  after  which  the  estate  is 
limited  to  the  second  and  third  sons  of  Sir  Henry  for  life,  with  re- 
mainder to  their  first  and  other  sons  in  tail  male ;  after  which  the 
estate  is  limited  to  any  other  sons  which  Sir  Henry  might  have  in 
tail  male ;  and  subject  to  these  limitations,  the  estates  are  limited  to 
the  defendant,  Mrs.  Mary  Blackburn,  the  eldest  daughter  of  Sir  Henry, 
for  life,  with  remainder  to  her  first  and  other  sons  in  tail  male ;  after 
which  the  estate  is  limited  to  the  defendant,  Miss  Dora  Hoghton,  for 
her  life,  with  remainder  to  her  first  and  other  sons  in  tail  rnale,  with 
remainder  to  all  other  daughters  of  Sir  Henry  in  succession  in  tail 
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male,  with  an  ultimate  remainder  to  Sir  Henry  in  fee-simple.  The 
deed  also  contains  a  power  to  Sir  Henry  to  appoint,  by  deed  or  will, 
a  rent-charge  by  way  of  jointure  to  any  future  wife  he  might  marry, 
to  the  extent  of  2,000/.  per  annum,  with  a  power  to  appoint  500L  per 
annum,  in  favor  of  any  stranger ;  in  which  case  the  jointuring  sum 
was  to  be  limited  to  1,500/.  per  annum. 

This  is  the  instrument  of  which  the  plaintiff  complains.  He  con- 
tends that,  inasmuch  as  it  is  a  voluntary  instrument,  not  executed  for 
a  valuable  consideration,  it  can  be  supported,  if  at  all,  only  upon  the 
ground  of  its  being  a  proper  and  reasonable  resettlement  of  the  family 
estates,  knowingly  and  willingly  entered  into  by  him ;  and  he  sub- 
mits that  in  this  view  it  cannot  be  supported,  both  because  the  instru- 
ment itself  is  of  an  unreasonable  character,  and  because  he  executed 
it  without  professional  advice  and  assistance,  and  without  receiving 
proper  explanations  of  its  nature  and  contents,  of  which  be  asserts 
that  he  was  wholly  ignorant  And  he  further  asserts  that  he  did  so 
execute  it  under  the  influence  and  in  obedience  to  the  wishes  of  his 
father.  The  defendant,  Sir  Henry,  on  the  other  hand,  contests  all 
these  positions.  He  submits  that  the  instrument  is  not  an  improper 
or  unreasonable  resettlement  of  the  family  property.  He  contends  that 
the  plaintiff  was  well  aware  of  the  contents  of  the  deed ;  that  it  was 
fully  and  properly  explained  to  him,  (the  plaintiff,)  and  that  no  influ- 
ence or  control  was  resorted  to  to  procure  its  execution;  and  the 
defendant  insists  that  according  to  the  principles  on  which  courts  of 
equity  act  in  cases  of  resettlement  of  family  property  and  of  family 
arrangements  generally,  this  deed  must  be  supported,  and  if  it  be  not^ 
transactions  in  families  of  daily  occurrence  and  to  a  great  extent  wdil 
be  disturbed,  the  consequences  of  which  will  be  disastrous  and  ex- 
tensive. 

Before  proceeding  further,  I  think  it  desirable  to  state  what  I  ap- 
prehend to  be  the  principles  which  affect  transactions  of  this  nature, 
entered  into  between  members  of  the  same  family ;  in  doing  so,  it  is 
important  in  the  first  place  to  point  out  the  distinction  between  two 
classes  of  cases  which  afford  contradictory  analogies,  and  both  of 
which  have  been  relied  on  as  applicable  to  the  questions  before  me. 

The  first  class  is  that  where  one  person,  by  undue  influence,  ob- 
tains advantage  from  another.  The  other  class  of  cases  is  that  where 
arrangements  are  entered  into  for  the  peace  of  families  and  the  secu- 
rity of  family  property.  I  am  of  opinion,  as  I  held  in  the  case  of 
Cooke  V.  LamoUe^  21  Law  J.  Rep.  (n.  s.)  Chanc.  371 ;  s.  c.  ante  26, 
that  wherever  one  person  obtains,  by  voluntary  donation,  a  large  pe- 
cuniary benefit  from  another,  the  burden  of  proving  that  the  transac- 
tion is  righteous  —  to  use  the  words  of  Lord  £ldon  in  Gibson  v.  Jeyes^ 
6  Ves.  266  —  falls  on  the  person  taking  the  benefit  But  this  proof 
is  given  if  it  be  shown  that  the  donor  knew  and  fully  understood 
what  it  was  that  he  was  doing.  If,  however,  besides  obtaining  the 
benefit  of  this  voluntary  gift  from  the  donor,  the  donor  and  donee 
were  so  situated  towards  each  other  that  undue  influence  might  have 
been  exercised  by  the  donee  over  the  donor,  then  a  new  consideration 
is  added,  and  the  question  is  not — to  use  the  words  of  Lord  Eldon 
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in  Hvffuenin  v.  Baseley^  14  Veg.  273  —  whether  the  donor  knew  what 
he  was  doing,  but  how  the  intention  was  prodaced;  and  though  the 
donor  was  well  aware  of  what  he  did,  yet  if  his  disposition  to  do 
it  was  produced  *by  undue  influence,  the  transaction  would  be  set 
aside. 

In  many  cases  the  court,  from  the  relations  existing  between  the 
parties  to  the  transaction,  infers  the  probability  of  such  undue  influ- 
ence having  been  exerted.  These  are  the  cases  of  guardian  and 
ward,  solicitor  and  client,  spiritual  adviser  and  pupil,  medical  adviser 
and  patient,  and  the  like ;  and  in  such  cases  the  court  watches  the 
whole  transaction  with  great  jealousy,  not  merely  for  the  purpose  of 
ascertaining  that  the  person  likely  to  be  so  influenced  fully  under* 
stood  the  act  he  was  performing,  but  also  for  the  purpose  of  ascer- 
taining that  his  consent  to  perform  that  act  was  not  obtained  by 
reason  of  the  influence  possessed  by  the  person  receiving  the  benefit ; 
not  that  the  influence  itself,  flcTwing  from  such  relations,  is  either 
blamed  or  discountenanced  by  the  court ;  on  the  contrary,  the  due 
exercise  of  it  is  considered  advantageous  and  useful  to  society.  But 
this  court  holds  as  an  inseparable  condition  that  this  influence  must  be 
exerted  for  the  benefit  of  the  person  subject  to  it,  and  not  for  the 
advantage  of  the  person  possessing  it.  The  case  of  parent  and  child 
is  undoubtedly  one  of  this  class  of  cases.  It  is  prominently  put  for- 
ward in  all  the  cases  illustrating  this  principle.  "  Everybody" — says 
Lord  Langdale,  in  Archer  v.  Hudson^  7  Beav.  551 ;  s.  c.  13  Law  J. 
Rep.  (n.  s.)  Chanc.  380, — "will  afiirm  in  this  court,  that  if  there  be 
a  pecuniary  transaction  between  parent  and  child,  just  after  the  child 
attains  the  age  of  twenty-one  years,  and  prior  to  what  may  be  called 
a  complete  emancipation,  without  any  benefit  moving  to  the  child, 
the  presumption  is,  that  an  undue  influence  has  been  exercised  to 
procure  that  liability  on  the  part  of  the  child,  and  that  it  is  the  busi- 
ness and  the  duty  of  the  party,  who  endeavors  to  maintain  such  a 
transaction,  to  show,  that  that  presumption  is  adequately  rebutted ; 
and"  he  adds,  "that  it  may  be  adequately  rebutted  is  perfectly 
clear." 

Li  Carpenter  v.  Heriot^  1  Eden,  338,  Lord  Northington  lays  down 
the  same  principle ;  Young  v.  Peachy^  2  Atfc.  254 ;  Heron  v.  Heron^ 
2  Atk.  161,  and  Hawes  v.  Wyatt^  3  Bro.  C.  C.  156,  are  other  instances 
of  the  same  principle. 

On  the  other  hand,  in  transactions  between  members  of  the  same 
family,  even  though  that  relation  subsists  between  them  from  whence 
the  court  will  infer  the  moral  certainty  of  the  existence  of  considera- 
ble influence  and  the  probability  of  its  having  been  exercised,  yet  if  the 
transaction  be  one  that  tends  to  the  peace  or  security  of  the  family, 
to  the  avoiding  of  family  disputes  and  litigation,  or  to  the  preserva- 
tion of  the  family  property,  the  principles  by  which  such  transactions 
must  be  tried  are  not  those  appUcable  to  dealings  between  strangers, 
but  such  as  on  the  most  comprehensive  experience  have  been  found 
to  be  most  for  the  interest  of  families. 

In  Frank  v.  Frank,  1  Chanc  Ca.  84,  a  man  seized  in  tail  of  freehold 
lands,  with  remainder  to  his  elder  brother,  and  of  copyhold  lands  in 
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fee,  devised  the  freeholds  to  a  younger  brother,  and  the  copyholds  to 
the  elder  brother.  The  brothers  agreed  in  writing  that  the  lands 
should  be  enjoyed  according  to  the  will,  on  the  supposition  that  the 
testator  had  suffered  a  recovery,  which  was  not  iiie  case,  nor  was 
there  any  surrender  of  the  copyholds  to  the  uses  of  the  will.  The 
court  enforced  the  specific  performance  of  the  agreement,  and  re- 
strained the  elder  brother  from  bringing  ejectment  against  the 
younger. 

In  Beckley  v.  Newland^  2  P.  Wms.  182,  two  persons  having  mar- 
ried sisters,  presumptive  coheiresses  of  the  testator,  agreed  to  divide 
whatever  should  be  given  to  either  of  them.  The  testator  died,  leav- 
ing nearly  the  whole  of  bis  property  to  one  of  them,  and  a  decree  was 
made  for  the  specific  performance  of  the  articles  of  agreement 

In  Stapilion  v.  Stapilton^  1  Atk.  2,  10,  the  father  was  tenant  of 
lands  for  ninety-nine  years,  with  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  himself  in  fee.  He  had  two  sons,  Henry  and 
Philip.  The  father  and  his  two  sons  agreed  by  a  deed  to  suiTer  a 
xecovery  of  lands,  to  enure  to  such  uses  as  that  the  estate,  subject  to 
.the  father's  life,  would  be  divided  between  Henry  and  Philip.  Henry, 
the  elder  son,  was  illegitimate,  so  that  the  second  son  received  no 
4x>nsideration  for  the  destruction  of  the  estate  tail.  Nevertheless,  the 
court  decreed  specific  performance  of  the  agreement,  and  Lord  Hard- 
wicke  said, — "  It  was  to  save  the  honor  of  the  father  and  his  idmily, 
and  was  a  reasonable  agreement,  and  therefore  if  it  is  possible  for  a 
court  of  equity  to  decree  a  performance  of  it,  it  ought  to  be  done." 

In  Pullen  v.  Readt/,  2  Atk.  587,  a  question  arose,  whether  a  for- 
feiture of  a  devise  had  not  occurred,  in  consequence  of  the  marriage 
of  one  of  the  three  daughters  of  the  devisee  for  life  without  the  con- 
sent required  by  the  will  of  the  testator.  Subsequently,  an  agreement 
was  entered  into  by  the  three  daughters  and  their  husbands,  whereby 
it  was  agreed  that,  on  the  death  of  the  devisee /or  life,  the  property 
of  the  testator  should  be  equally  divided  between  them.  The  court 
held  that  the  articles  ought  to  be  specifically  performed,  and  Lord 
Hardwicke  said, — "  There  is  nothing  more  mischievous  than  for  this 
court  to  decree  a  forfeiture  after  an  agreement,  in  which,  if  there  is  any 
mistake,  it  was  the  mistake  of  all  the  parties  to  the  articles,  and  no 
one  of  them  is  more  under  an  imposition  than  the  other." 

The  cases  are,  if  possible,  still  stronger  when  they  relate  to  a  reset- 
tlement of  the  family  property.  Corj/  v.  Cory^  1  Ves.  sen.  19,  was 
unusually  so.  The  question  there  was,  whether  an  agreement  should 
be  set  aside,  one  of  the  parties  being  drunk  at  the  time  it  was  entered 
into ;  but  the  lord  chancellor  refused  to  do  so,  and  he  principally  laid 
weight  on  the  circumstance  "  that  this  was  an  agreement  to  settle 
disputes  in  a  family,  and  a  reasonable  agreement.  So,  if  a  son  tenant 
in  tail  and  a  father  tenant  for  life  agree  on  something  for  the  benefit 
of  the  younger  children,  and  afterward  the  son  complains  of  paternal 
authority  being  exerted,  though  there  might  be  something  of  that 
sort,  yet,  if  the  agreement  be  reasonable,  the  court  will  not  set  it 
aside."  And  this  case  is  cited  by  Lord  Eldon  with  approbation  for 
the  general  principles  contained  in  it  which  I  have  stated. 
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Kincfumt  v.  KincharU^  1  Bro.  C.  C.  369,  resembles  the  case  before 
ipe  in  many  of  its  circumstances.  There,  a  mother,  a  tenant  for  life, 
with  remainder  to  her  eldest  son  in  tail  male,  died,  and  the  son,  at 
the  instance  of  the  father,  resettled  the  estate  on  himself  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  and  in  default  of 
issue,  to  his  father  for  life,  with  remainder  to  his  brothers  and  sisters 
in  succession  for  life,  with  successive  remainders  to  their  first  and 
other  sons  in  tail  male.  Mr.  Justice  Gould  supported  the  transaction, 
notwithstanding  the  benefits  which  the  father  derived  from  that  new 
deed.  The  defendant  gave  evidence  to  show  that  the  plaintiff  fully 
understood  the  transaction.  The  plaintiff  went  into  no  evidence,  but 
rested  his  case  on  the  presumption  of  undue  influence  and  the  con* 
tents  of  the  deed  which  gave  a  life  interest  to  the  father.  Notwith- 
standing which,  Mr.  Justice  Gould  supported  the  transaction,  and  in 
the  course  of  his  judgment  stated  his  opinion,  that  if  the  father  had 
exercised  some  personal  authority  it  would  not  have  been  sufficient 
to  set  aside  the  transaction.  Notwithstanding  this  opinion,  Mr.  Jus- 
tice Gould  recommended  a  compromise,  by  payment  of  200/.  to  the 
son,  which  being  rejected  by  him,  the  bill  was  dismissed,  but  the  suit 
was  finally  compromised  to  avoid  an  appeal.  This  case  has  not, 
however,  met  with  complete  approbation.  Mr.  Richards,  (afterwards 
Chief  Baron  Richards,)  in  arguing  the  case  of  Brown  v.  Cartery  5  Ves. 
862,  stated  that  Lord  Kenyou,  then  at  the  bar,  was  much  dissatisfied 
with  Mr.  Justice  Gould's  decision;  and  Lord  Alvanley,  in  giving 
judgment  in  that  case,  observes, — "  It  is  said  the  decision  in  Kinch' 
ant  V.  Kinchant  did  not  meet  the  approbation  of  a  noble  lord,  and  I 
confess  I  think  with  some  reason." 

The  facts  of  the  case  of  Tendril  v.  Smithy  2  Atk.  85,  are  not  stated 
in  the  report,  but  Lord  Hardwicke  states  these  propositions  broadly. 
**  Where  a  father  and  a  child  of  full  age  come  to  an  agreement  to  alter 
the  limitations  under  a  settlement,  there  is  no  ground  of  equity  for  a 
child  to  set  aside  such  agreement,  under  pretence  of  being  drawn 
into  it  by  the  power  and  authority  of  a  father,  and  to  restore  the 
ancient  limitations  again.  In  a  case  in  Lord  Cowper's  time,  where  a 
father  prevailed  upon  a  son,  who  was  tenant  in  tail  under  a  settle- 
ment, to  take  an  estate  for  life  only,  with  remainder  to  his  first  and 
every  other  son,  his  lordship  would  not  set  it  aside  upon  the  sugges- 
tion of  the  father's  having  an  undue  influence  over  him."  It  does  not 
appear,  however,  in  this  case,  that  after  the  settlement  thus  made  at 
the  suggestion  and  under  the  influence  of  the  father,  the  father  ac- 
quired any  advantage.  In  the  later  editions  of  Atkyns,  the  entry  in 
the  Registrar's  book  is  set  forth,  but  it  does  not  appear  from  thence 
whether  the  father  derived  any  advantage  from  the  limitations  of  the 
estates  as  resettled. 

The  case  of  Wycherley  v.  Wycherleyy  2  Eden,  175, 180,  is  of  great 
importance,  as  it  draws  very  clearly  a  distinction  which,  I  think,  ren- 
ders all  the  cases  reconcilable,  except  that,  perhaps,  of  Kinchant  v. 
Kinchant,  The  father  was  tenant  for  life,  with  remainder  to  the  son 
in  tail  male.  The  father  and  son  suffered  a  recovery,  by  which  the 
property  was  resettled  to  the  father  for  life,  remainder  to  the  son  in 
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fee,  who  executed  a  memorandum  of  agreement  to  secure  500iL  to 
each  of  his  sisters  within  six  months  after  the  death  of  bis  father. 
Lord  Northington  enforced  the  specific  performance  of  that  contract^ 
although  there  was  evidence  that  the  father  had  exerted  influence  to 
compel  the  son  to  enter  into  it ;  but  in  doing  so  Lord  Northington 
expressly  states  that  if  the  father  had  gained  any  advantage  by  the 
limitations,  he  would  not  have  allowed  the  transaction  to  stand.  "  In 
cases,"  says  Lord  Northington,  '<  where  a  father  unduly  compels  a 
child  by  paternal  influence,  the  court  ought  to  be  strictly  rigid  in 
guarding  against  it  But  here  I  see  nothing  which  the  father  might 
not  properly  do  (though  more  properly,  to  be  sure,  if  he  had  done  it 
with  less  warmth  of  temper ;)  for  what  reason  could  there  be  for  the 
father  to  come  in  and  give  the  son  a  marketable  interest,  and  the  son 
do  nothing  for  himself  or  the  family  ?  It  was  said,  nothing  was  in- 
tended but  to  vest  the  remainder  in  fee  in  this  family.  I  thought  in 
the  opening  that  such  had  been  the  case ;  if  so,  and  the  remainder  in 
fee  had  been  limited  to  the  father,  I  should  have  thought  it  a  case  of 
parental  influence.  But  here,  the  father  has  only  an  estate  for  life, 
with  a  remainder  in  fee  to  the  son." 

The  rule  to  be  drawn  from  these  cases,  which  is  perfectly  consist- 
ent with  the  rule  which  prevails  in  the  first  class  of  cases  to  which  I 
have  referred,  may,  I  think,  be  thus  stated:  that  if  the  settlement  of 
the  property  be  one  in  which  the  father  acquires  no  benefit  not 
already  possessed  by  him,  and  if  the  settlement  be  a  reasonable  and 
proper  one,  the  court  will  support  it,  even  though  it  may  appear  that 
some  influence  was  exerted  by  him  to  induce  the  son  to  execute  it. 
But  it  must  also  appear  that  there  was  no  suppression  of  what  is  true 
or  suggestion  of  what  is  false.  The  observations  of  Lord  Eldon  in 
Gordon  v.  Gordoriy  3  Swanst.  400,  463,  as  applied  to  cases  of  family 
agreements,  will  also  apply  to  this  case  of  resettlement  "  Although,'* 
says  he,  "  the  parties  may  have  greatly  misunderstood  their  situation 
and  mistaken  their  rights,  a  court  of  equity  will  not  disturb  the  quiet 
which  is  the  consequence  of  that  agreement ; "  but  where  there  is  a 
mistake,  though  innocent,  and  the  other  party  is  accessory  to  it,  this 
court  will  interfere.  The  point  of  these  observations  is,  that  one 
one  party  is  as  accessory  to  the  mistake  as  the  other.  Where,  how- 
ever, the  son  confers  on  the  parent,  by  the  transaction,  some  advan- 
tage which  he  did  not  previously  possess,  then  the  principle  which 
prevails  in  the  first  class  of  cases  interposes,  and  then  the  court  (to 
use  the  words  of  Lord  Langdale)  « though  it  does  not  interfere  to  pre- 
vent an  act  even  of  bounty  between  parent  and  child,  will  take  care 
that  such  child  is  placed  in  such  a  position  as  will  enable  him  to  form 
an  entirely  free  and  unfettered  judgment,  independent  altogether  of 
any  sort  of  control." 

In  order  to  apply  these  principles  to  the  facts  of  the  present  case,  it 
is  necessary  first  to  consider  the  nature  of  the  settlement  itself,  and 
next  the  circumstances  attending  its  preparation  and  execution.  By 
the  limitations  of  the  settlement.  Sir  Henry  Bold  Hoghton  obtains  an 
advantage  whioh  he  did  not  possess  before  its  execution.  K  the 
plaintiff  should  die  without  issue  male  in  the  lifetime  of  Sir  Henry,  a 
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general  power  of  appointment,  by  deed,  or  will,  is  vested  in  Sir  Hen- 
ry. In  addition  to  this,  he  acquires  an  absolute  power  of  appropriat- 
ing 500/.  from  and  out  of  the  rents  of  the  estate  in  favor  of  any 
stranger ;  and  the  ultimate  limitation  of  the  estate  is  in  favor  of  Sir 
Henry,  in  fee,  to  the  exclusion  of  any  female  heirs  of  the  plaintiff. 
All  these  are  direct  benefits  to  the  father,  proceeding  from  the  son, 
and  which  consequently  raise  that  presumption  of  undue  influence 
spoken  of  in  Archer  v.  Hudson,  which  it  is  necessary  should  be  ade- 
quately rebutted.  In  all  cases  of  this  description,  the  reasonableness 
of  the  settlement  has  been  considered  by  various  judges  to  be  shown 
both  by  the  preservation  of  the  property  in  the  family  and  by  the 
conferring  of  benefits  upon  the  younger  children.  If,  in  the  absence 
of  this  settlement,  the  plaintiff  had  died  without  issue  male  in  the 
lifetime  of  Sir  Henry,  the  estate  would  have  gone  to  the  next  son  of 
Sir  Henry,  who  might  have  survived  him,  in  tail  male«  Under  this 
settlement,  if  the  plaintiff  should  so  die.  Sir  Henry  might  sell  or 
devise  the  estate  to  a  stranger.  The  power  of  appointment  of  the 
500L  per  annum  in  favor  of  a  stranger,  is  a  power  to  take  so  much 
^  out  pf  the  estate  belonging  to  the  family.  The  ultimate  limitation 
of  the  fee  to  Sir  Henry  would,  in  the  event  of  the  previous  estates 
failing,  enable  him  to  dispose  of  the  estates  to  strangers,  although 
the  plaintiff  might  have  left  a  family  of  daughters  and  grandsons. 
In  all  these  three  specified  cases  the  limitations  of  the  settlement  are 
prejudicial  to  the  preservation  of  the  estate  in  the  family,  and  confer 
no  benefits  on  the  younger  children.  These  defects  in  the  settlement 
are  not,  in  my  opinion,  counterbalanced  by  the  circumstance  that  the 
estates  tail  in  the  sons  of  Sir  Henry  are  cut  down  to  life  estates,  and 
that  they  are  consequently  thereby  prevented  from  disposing  of  the 
property  away  from  the  family,  as  they  might  now  do  if  the  property 
should  vest  in  any  one  of  them  as  tenants  in  tail  in  possession. 

I  am  of  opinion,  therefore,  that  this  deed  was  not  a  reasonable  or 
proper  mode  of  settling  the  property,  if  the  interest  of  the  family 
alone  is  to  be  regarded.  It  is  not  such  a  settlement  as  this  court 
would  approve,  if  an  estate  had  been  devised  to  trustees  in  trust  to 
be  settled  in  such  a  manner  as  might  be  most  for  the  benefit  of  the 
Hoghton  family,  and  a  suit  had  been  instituted  for  the  purpose  of 
carrying  that  trust  into  execution. 

I  now  proceed  to  examine  the  circumstances  connected  with  the 
preparation  and  execution  of  this  deed.  In  the  first  place,  the  evi- 
dence establishes  conclusively  that,  so  far  as  the  preparation  of  this 
instrument  is  concerned,  the  plaintiff  had  no  professional  advice  or 
assistance.  Previously  to  the  plaintiff  attaining  twenty-one,  Mr. 
Rowson  had  been  employed  as  the  solicitor  of  the  family  m  all  mat> 
ters  relating  to  the  Bold  estates,  and  Messrs.  Pilkington  &c  Walker  in 
the  like  capacity  in  all  matters  relating  to  the  Hoghton  estates. 
Before  the  plaintiff  had  attained  twenty-one,  Mr.  Pilkington  had 
retired,  and  Mr.  Walker  alone  carried  on  business,  and  was  employed 
as  the  family  solicitor  in  all  matters  relating  to  the  Hoghton  estate. 
As  this  matter  related  to  that  estate,  Mr.  Walker  was  employed  to 
prepare  the  settlement  in  question,  but  no  other  solicitor  was  con- 
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suited,  or  saw  the  draft  of  the  deed  before  its  execution*  The 
instructions  for  its  preparation,  as  appears  from  the  bill  of  costs  of 
Mr.  Walker,  were  given  in  December,  1842,  by  Sir  Henry.  The 
draft  was  settled  by  Mr.  Coulson  in  February,  1843.  It  is  true  that 
Mr.  Walker,  in  bis  answer  to  the  eighth  interrogatory,  says  that  he 
considered  that  he  laid  the  draft  before  Mr.  Coulson  on  behalf  of  all 
parties  to  the  indenture,  but  Mr.  Walker  had  not  seen  or  communi- 
cated with  the  plaintiff  on  the  subject  of  it.  The  draft,  when  settled, 
was  sent  to  Sir  Henry.  The  correspondence  respecting  it,  and  the 
alterations  to  be  made  in  it,  were  suggested  by  Sir  Henry  alone. 
No  copy  was  sent  by  Mr.  Walker  to  the  plaintiff.  He  never  saw  the 
plaintiff  on  the  subject  of  the  preparation  of  it  Indeed,  he  had  seen 
the  plaintiff  but  once  in  his  whole  life  before  the  deed  was  executed. 
He  never  made  any  other  communication  to  the  plaintiff.  He  says 
it  is  true  he  considered  and  believed  that  it  had  been  seen  by  the 
plaintiff,  but  "  I  cannot  say  "  (he  continues)  "  that  I  considered  that 
it  had  been  examined  and  approved  by  me,  as  that  circumstance  did 
not  occur  to  my  consideration."  It  is  alleged  by  Sir  Henry  in  his 
answer  that  the  draft  was  shown  to  the  plaintiff,  but  there  ^  no 
evidence  that  it  was,  or  that  it  was  in  any  manner  submitted  to  him, 
or  to  any  person  on  his  behalf,  for  his  examination  and  consideration. 
It  is  obvious  on  the  whole  evidence,  that  the  first  time  the  plaintiff 
ever  saw  any  thing  in  writing  relative  to  this  settlement  of  the  Hogh- 
ton estates  was  on  the  day  and  at  the  time  of  the  execution  of  the 
settlement,  which  was  on  the  7th  of  July,  1843. 

The  circumstances  relative  to  the  execution  of  the  deed  are  these. 
The  deed  was  executed  in  the  bed-room  of  Sir  Henry,  who  had  had 
an  alarming  attack  of  illness,  and  was  still  suffering  from  the  conse- 
quences of  it.  The  persons  present  were  Sir  Henry,  who  was  then 
in  bed,  the  plaintiff,  Mr.  Walker  the  solicitor  who  prepared  the  deed, 
and  Mr.  Pilkington  the  former  partner  of  Mr.  Walker,  which  last  two 
gentlemen  were  the  attesting  witnesses.  The  first  person  admitted 
into  the  bed-room  with  Sir  Henry  was  Mr.  Walker.  How  long  they 
were  together  does  not  appear.  After  this  the  plaintiff  came  into  the 
room  to  them.  How  long  they  remained  together  does  not  appear, 
and  finally  Mr.  Pilkington  was  admitted.  The  evidence  relative  to 
what  then  took  place  is  most  materiaL  The  only  evidence  on  this 
subject  is  that  of  Mr.  Pilkington  in  answer  to  the  twelfth  interroga- 
tory, and  that  of  Mr.  Walker  in  answer  to  the  ninth,  tenth,  and 
twelfth  interrogatories.  When  Mr.  Pilkington  was  introduced  into 
the  room,  Sir  Henry,  the  plaintiff,  and  Mr.  Walker  were  there. 
Whatever  the  explanation  of  the  deed  which  was  given  to  the  plain- 
tiff was,  it  took  place  before  Mr.  Pilkington  was  introduced.  "  It 
was  noV'  he  says,  "  read  over  to  the  plaintiff  in  my  presence."  That 
is  distinctly  the  effect  of  the  deposition.  The  evidence  of  Mr.  Walk- 
er is  to  this  effect  It  is  necessary  I  should  read  this.  ^<  I  depose  as 
follows :  —  The  indenture,  dated  the  7th  of  July,  1843,  marked  with 
the  letter  (A)  in  its  present  form  was  Tas  I  considered  and  had  every 
reason  to  believe)  in  conformity  in  all  respects  with  the  then  wishes 
and  intentions  of  the  plaintiff)  by  reason  that  I  read  over  the  opera- 
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tive  part  of  such  deed  to  him  before  he  executed  the  same,  and  he 
made  no  sort  of  objection  to  the  deed.  The  indenture  was  executed 
by  the  plaintiff  on  the  7th  of  July,  1843,  being  the  day  of  the  date 
thereof.  He  had  attained  his  age  of  twenty-one  years  about  ten  or 
eleven  months,  as  I  i^nderstood  from  the  defendant,  Sir  Henry  Bold 
Hoghton,  when  he  executed  the  indenture."  The  two  next  deposi- 
sitions  I  shall  read  when  I  come  to  the  place  where  I  comment  upon 
them. 

The  most  attentive  consideration  which  I  have  been  able  to  give 
this  evidence  raises  grave  doubts  in  my  mind,  whether  the  objection- 
able points  of  the  settlement  in  question  were  ever  brought  to  the  at- 
tention of  the  plaintiff.  The  first  deposition  I  have  read  states  that 
the  operative  parts  were  read  over  to  the  plaintiff.  If  this  were  all 
the  evidence,  it  would,  in  my  opinion,  be  insufficient  to  show  that 
the  plaintiff  understood  what  he  was  doing.  In  the  first  place,  it  is  not 
stated  what  the  witness  considered  to  be  the  operative  parts  of  the 
deed,  and  whether  he  includes  in  this  description  the  power  of  appoint- 
ment  to  the  father.  Prom  his  answer  to  the  twelfth  interrogatory  it 
would  appear  that  he  makes  a  distinction  between  the  operative  parts 
of  the  deed  and  the  powers  of  appointment  contained  in  it.  In  the 
next  place  the  mere  reading  over  of  a  deed  would  not  be  sufficient  to 
satisfy  me  that  the  person  hearing  it  read  understood  it.  To  an  un- 
professional person,  however  intelligent,  and  exerting  the  closest  at- 
tention, the  long  and  involved  sentences  and  technical  language  of 
a  deed  render  it  frequently  unintelligible,  and  even  the  court  not  unfre- 
quently  misapprehends  the  limitations  and  effect  of  the  provisions  of 
a  deed  read  in  open  court,  when  the  greatest  pains  are  exerted  to  read 
it  clearly  and  intelligibly;  in  my  opinion,  unless  accompanied  with  an 
explanation  of  the  contents  of  a  deed,  the  reading  over  to  an  unpro- 
fessional person  is  more  like  to  confound  than  to  enlighten  him. 

To  the  tenth  interrogatory  Mr.  Walker  says :  —  "1  had'not  had  much 
opportunity  of  judging;  of  the  plaintiff's  acquaintance  with  matters 
of  business,  having  only  seen  him  on  one  occasion  previously  to  the 
occasion  of  his  executing  the  deed  of  the  7th  of  July,  1843 ;  but  from 
what  I  saw  of  him  he  appeared  to  be  as  much  acquainted  with  mat- 
ters of  business  as  is  usual  at  his  time  of  life.  When  he  executed 
the  indenture  dated  the  7th  day  of  July,  1843, 1  should  say  he  was 
capable  of  judging  of  what  he  was  doing ;  he  appeared  an  intelligent 
young  man,  and  I  had  no  reason  to  think  the  contrary.  I  did  so  far 
explain  to  the  plaintiff  the  effect  of  the  indenture  before  he  executed 
it,  as  that  I  explained  shortly  the  joint  power  of  appointment  by 
him  and  his  father  over  the  estate,  and  that  in  default  of  such  joint 
appointment  the  estate  was  held  by  his  father  for  life,  and  then  to  him, 
the  plaintiff,  and  his  children.  The  plaintiff  did  appear  to  understand 
the  effect  of  such  indenture,  as  he  made  no  objection  to  it  The 
plaintiff  did  before  and  in  the  month  of  February,  1843,  execute  a 
deed  of  release.*"  That  latter  part  is  not  material.  In  his  answer  to 
the  tenth  interrogatory,  Mr.  Walker  states  that  he  explained  to  the 
plaintiff  the  power  of  appointment  by  himself  and  his  father  over  the 
estate,  and  that  in  default  of  such  joint  appointment  the  estate  wa« 
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held  by  his  father  for  life,  and  then  to  him,  the  plaintiff,  and  his  child- 
ren. This  general  explanation,  as  far  as  it  goes,  is  inaccurate.  The 
limitations  after  his  father's  life  estate  are  not  to  the  plaintiff  and  his 
children,  but  to  the  plaintiff  and  his  sons,  and  the  plaintiff's  daugh- 
ters are  excluded.  If  this  be  a  correct  stotement  of  the  explanation 
given,  it  was,  though  no  doubt  unintentionally,  a  misrepresentation 
of  the  effect  of  the  deed  in  a  material  point  affecting  both  the  interest 
of  the  plaintiff  and  that  of  the  Hoghton  family. 

The  answer  to  the  twelfth  intenogatory  is  that  where  Mr.  Walker 

foes  into  great  detail  upon  the  subject.  *'  The  said  indenture  of  the 
th  of  July,  1843,  was  executed  by  the  defendant  Sir  Henry  Bold 
Hoghton  and  the  plaintiff  Henry  Hoghton,  and  who  are  therein 
named  and  described  as  two  of  the  parties  thereto,  in  my  presence.  I 
am  an  attesting  witness  to  the  signing,  sealing,  and  delivery  of  the 
indenture  by  Sir  H.  B.  Hoghton  and  the  plaintiff  H.  Hoghton.  The 
indenture  was  so  executed  as  aforesaid  on  the  7th  of  July,  1843,  the 
day  of  the  date  thereof,  and  it  was  so  executed  by  Sir  H.  B.  Hoghton  and 
the  plaintiff  in  the  bed-room  of  the  defendant.  Sir  H.  B.  Hoghton,  at  bis 
house  situate  in  Park  Crescent,  Regent's  Park,  in  the  county  of  Middle- 
sex ;  and  the  reason  of  its  being  so  executed  in  that  room  was,  that  the 
said  defendant  Sir  H.  B.  Hoghton  was  in  ill  health  and  then  in  bed, 
he  having,  as  I  understood,  then  lately  broken  a  blood-vessel ;  and  it 
was  requested  that  the  deed  should  be  executed  in  his  bed-room.  The 
plaintiff  did  come  into  the  bed-room,  and  he  then  found  in  the  bed- 
room the  defendant  Sir  H.  B.  Hoghton  and  mvself,  and  afterwards 
W.  O.  Pilkington  came  into  the  bed-room.  I  aid  before  the  execu- 
tion of  the  indenture  read  aloud  parts  of  the  indenture,  viz.  the  whole 
of  the  operative  parts  thereof,  the  power  to  jointure  and  power  to 
grant  annuities  given  to  Sir  H.  B.  Hoghton  and  the  plaintm,  and  I 
also  shortly  explained  the  effect  of  the  various  other  clauses  as  they 
occurred,  omitting  the  recitals  and  the  schedules  altogether,  as  they 
were  long,  and  I  thought  it  unnecessary  and  that  the  reading  thereof 
was  mere  matter  of  form.  The  parts  of  such  indenture  which  I  so 
read  were,  as  I  considered,  the  material  parts  thereof.  The  plaintiff 
was  present  during  the  whole  time  of  my  reading  over  the  aforesaid 
parts  of  the  said  indenture  as  I  did  so  read  over.  Sir  H.  B.  Hoghton 
asked  some  questions  with  reference  to  the  meaning  or  effect  of  the 
indenture,  whilst  the  same  was  being  read  as  aforesaid  in  the  pre- 
sence and  hearings  of  the  plaintiff,  but  I  do  not  recollect  that  any 
questions  were  asked  by  any  other  person  with  reference  thereto 
whilst  the  same  was  being  so  read.  I  did  explain  to  the  plaintiff,  as 
before  stated,  the  indenture,  and  the  general  purport  and  effect  and 
operation  thereof  before  he  executed  the  same.  The  plaintiff  did,  be- 
fore he  executed  the  indenture,  appear  to  understand  the  indenture, 
or  the  general  purport  or  effect  thereof.  I  did  explain  to  the  plaintiff" 
that  it  would  be  necessary  for  him  to  go  before  the  proper  officer  to 
acknowledge  the  deed,"  &c.  That  is  the  whole  that  relates  to  the 
execution  of  the  deed.  He  speci&es  the  parts  he  read  aloud.  Those 
were  the  operative  parts,  the  power  to  jointure,  and  the  power  to 
grant  annuities  given  to  Sir  Henry  and  to  the  plaintiff!    It  is  to  be 
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observed  that  although  Mr.  Walker  specifies  the  power  of  appoint- 
ment, he  does  not  mention  the  power  of  appointment  given  to  Sir 
Henry  if  he  survived  the  decease  of  the  plaintiif  without  issue  male. 
The  witness  further  states,  that  he  shortly  explained  the  effect  of  the 
various  other  clauses  as  they  occurred,  and  that  he  explained  to  the 
plaintiff  as  before  stated  (these  are  the  words  of  the  deposition)  ^  the 
general  purport,  effect,  and  operation  of  the  indenture  before  he  exe- 
cuted it."  The  general  effect  explained  as  before  stated  in  the  depo- 
sition, was  erroneous.  And  this  passage,  where  he  states  that  he 
shortiy  explained  the  effect  of  the  various  other  clauses  as  they 
occurred,  is  the  only  part  of  the  evidence  that  would  necessarily  inclucfe 
the  first  two  of  the  three  objectionable  provisions  contained  in  the 
deed  I  have  already  pointed  out,  and  which  provisions  ought  to  have 
been  carefully  and  accurately  explained,  and  their  effect  explained  to 
the  plaintiff  before  he  should  have  been  permitted  to  execute  the  deed. 
If  this  had  been  done  I  cannot  doubt  that  Mr.  Walker  would  have  re- 
membered it,  and  would  have  stated  it  in  his  evidence  and  in  his  de- 
position, in  answer  to  an  interrogatory  very  carefully  framed,  to 
extract  an  exact  statement  of  what  was  read  and  explained,  and  what 
was  left  unread  and  unexplained  in  the  provisions  of  the  deed.  The 
result  is,  that  this  cursory  and  general  explanation  stated  ^  this  evi- 
dence is  all  that  is  done  to  enable  a  son  to  understand  the  full  con- 
tents and  effect  of  a  deed  which,  so  far  as  the  evidence  goes,  he  had 
never  seen  before.  And  even  this  explanation,  imperfect  as  in  my 
opinion  it  would  be  if  given  anywhere,  is  given  in  a  bed-room  of  a 
sick  father,  when  the  ordinary  affection  of  a  son  would  necessarily 
prompt  him  strongly  to  desire  that  the  business  should  be  concluded 
as  speedily  as  possible,  and  that  no  greater  trouble  or  anxiety  should 
be  given  than  was  absolutely  necessary  to  a  person  so  closely  related 
to  him. 

Mr.  Walker,  in  a  letter  dated  five  days  previously,  had  expressed 
his  hope  that  Sir  Henry  would  be  so  far  recovered  as  to  attend  to  the 
settlement  of  the  business,  which,  he  very  considerately  adds,  "  must 
not  be  made  tiresome  to  you ;"  and  a  son,  who  more  than  a  stranger, 
would  fear  that  his  father's  health  might  be  impaired  by  the  fatigue 
occasioned  by  any  occasional  prolongation  of  such  a  business,  would 
still  more  apprehend  that  his  father's  health  might  be  seriously  injured 
by  the  effect  likely  to  be  produced  by  any  refusal  on  the  part  of  the  son 
to  execute  a  deed,  or  even  by  the  expression  of  any  doubts  of  its  pro- 
priety if  he  had  fully  understood  its  contents.  The  whole  of  Mr. 
Walker's  evidence  satisfies  me  that  he  treated  this  matter  as  if  he 
considered  and  believed  that  the  draft  of  the  deed  and  all  its  provisions 
had  been  the  subject  of  repeated  consultations  and  discussions  be- 
tween Sir  Henry  and  the  plaintiff,  and  that,  in  fact,  the  reading  of  the 
deed  itself  was  (as  he  said  of  the  recitals  and  schedules)  mere  matter 
of  form.  In  truth,  unless  he  had  so  believed,  he  would,  no  doubt, 
have  thought  it  fit  not  to  have  allowed  the  plaintiff  to  execute  the 
deed  without  ascertaining  that  some  professional  gentleman  had,  on 
his  behalf,  maturely  considered  the  various  provisions  of  it,  and  ascer- 
tained that  the  plaintiff  understood  and  wished  to  carry  them  into 
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effect.  The  rest  of  the  evidence  in  the  cause,  which  is  principally 
documentary,  does  not,  in  my  opinion,  alter  the  view  which  I  have 
taken  of  this  case.  There  is  evidence  to  show  that  the  plaintiff  told 
Mr.  Rowson  that  the  Hoghton  estates  were  to  be  re-settled,  but  there 
is  none  to  show  that  the  plaintiff  ever  contemplated  a  re-settlement  of 
this  description.  It  is  true  that  no  complaint  was  made  until  the  montii 
of  September,  1844,  but  if  I  am  right  in  the  view  I  have  taken  of  the 
explanation  given  at  the  time  of  the  execution  of  the  indenture,  it 
was  not  until  then  that  the  plaintiff  knew  and  understood  the  con* 
tents  of  the  deed  of  the  7th  of  July,  1843.  His  conduct  on  that 
occasion  is  quite  consistent  with  his  case  and  the  evidence  in  the 
cause ;  and  in  July,  1845,  his  then  solicitor,  Mr.  Rowson,  expressly 
states  that  the  plaintiff  will  do  no  act  to  acknowledge  the  settlement 
In  addition,  therefore,  to  this  being  the  case  of  a  re-settlement,  where 
the  father  gains  material  advantages,  in  addition,  also,  to  its  being  the 
case  of  a  re-settlement  containing  some  material  provisions  which  are 
of  an  unreasonable  character,  it  is,  in  my  opinion,  proved  that  the 
contents  of  it  were  not  properly  made  known  to  the  son,  and  that  he 
was  left  without  the  assistance  and  information  which  are  indispen- 
sable to  enable  this  court  to  sustain  such  a  transaction.  The  subse- 
quent acts  of  the  parties  do  not,  in  my  opinion,  vary  their  rights.  The 
delay  in  filing  the  bill  is  explained  by  the  fact  that  proposals  for  a 
compromise  were  pending;  and  if  the  correspondence  contained 
(which,  in  my  opinion,  it  does  not)  any  admission  affecting  the  plain- 
tiff^s  rights,  I  should  disregard  such  admissions  made  solely  with  a 
view  to  a  compromise.  I  regret  that  such  proposals  have  failed  of 
success,  and  that  the  painful  duty  of  deciding  such  a  case  as  the 
present  should  have  been  cast  upon  the  court;  but  lam,  in  obedience 
to  that  duty,  compelled  to  decide  that,  according  to  what  I  conceive 
the  true  principles  of  equitv  applied  to  the  fac^  in  evidence  before 
me,  this  deed  of  the  7th  of  July,  1843,  as  between  the  plaintiff  and  Sir 
Henry  Bold  Hoghton,  must  be  delivered  up  to  be  cancelled. 

The  next  question  which  arises  is,  that  which  relates  to  the  de- 
fendant, Cecil  Hoghton,  the  offspring  of  the  marriage  of  the  plain- 
tiff with  his  late  wife.  Upon  this  marriage,  a  settlement  was  made 
which  provided  only  for  the  younger  children  of  the  marriage,  and  it 
is  contended  on  behalf  of  the  infant  defendant,  that  this  was  so 
limited  because  it  was  known  that  .the  settlement  of  the  7th  of  July, 
1843,  provided  for  the  eldest  son  of  the  marriage,  and  that  inasmuch 
as  the  marriage  proceeded  on  the  faith  of  that  settlement  being  valid, 
it  cannot  now  be  impeached  so  far  as  affects  the  interest  taken  under 
it  by  the  eldest  son  of  that  marriage.  In  order  to  establish  this  fact 
affidavits  were  tendered  in  evidence  under  the  13  &  14  Vict.  c.  35, 
and  were  objected  to  by  the  plaintiff  on  the  ground  that  they  are 
produced  in  order  to  prove  a  matter  directly  in  issue  between  the 
plaintiff  and  the  infant  defendant.  They  were,  however,  read  de  bene 
ess€j  but  my  opinion  is  that  they  cannot  be  received ;  and  even  if 
these  affidavits  were  admissible,  they  do  not  show  that  the  marriage 
proceeded  on  the  faith  of  the  validity  of  the  settlement  of  July,  1843. 
The  written  instructions  for  the  settlement  are  silent  on  the  subject 
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of  any  sucfa  settlement,  nor  is  any  reference  made  to  the  landed  pro- 
perty of  the  plaintiff,  except  that  in  the  commencement  of  the  instruc- 
tions it  is  stated  that  it  is  his  desire  to  keep  his  landed  estates  free 
from  any  settlement  or  charge,  and  in  the  margin  are  written  these 
words  —  "  N.  B.  The  eldest  son  will  take  the  family  estates,"  which 
may  apply  as  much  to  the  Bold  estates  as  to  the  Hoghton  estates. 
The  case  of  Broton  v.  Carter  is  cited  as  an  authority  on  behalf  of 
the  infant  defendant,  and  for  the  purpose  of  showing  that,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  is  to  be  presumed  that  a  person 
entering  into  the  marriage  contract  communicates  the  state  of  his 
property  to  the  other  parties  to  the  contract.  But  in  my  opinion  this 
case  does  not  establish  that  position.  It  only  decides  that  after  a 
lapse  of  thirty  years,  and  loss  of  evidence,  every  thing  shall  be  pre- 
sumed against  the  person  who  has  delayed  to  bring  the  question  be- 
fore the  Court  for  that  period  of  time.  In  that  case  the  settlement 
complained  of  had  been  executed  by  William  Gapper  in  1768.  The 
limitations  of  it  gave  interests  to  any  children  he  might  have,  with 
divers  remainders  over,  and  in  1779  he  married.  In  1799,  William 
Gapper  conveyed  the  property  comprised  in  the  settlement  in  trust 
for  his  creditors,  who  then  filed  a  bill  to  set  aside  the  deed  of  1768. 
The  words  at  the  close  of  the  judgment  are  conclusive  as  to  this 
point  ^  The  ground  I  go  upon,  without  entering  into  the  question 
how  far  relief  could  be  given  if  all  the  circumstances  were  brought 
before  the  Court  recently  and  during  the  father's  life,  is,  that  after  a 
marriage  by  which  the  first  and  other  sons  were  entitled  to  legal 
estates,  protected  by  trustees  to  preserve  contingent  remainders,  I 
cannot  upon  this  biU,  in  the  absence  of  persons  who  may  claim,  in- 
deed, before  their  birth,  interfere  to  have  the  legal  estate  taken  out  of 
them."  This  is  a  principle  which  pervades  all  questions  of  equity, 
not  merely  family  agreements  and  settlements,  as  in  this  case  and 
the  case  of  Stockley  v.  Stockley^  1  Ves.  &  B.  23,  but  even  in  the  case 
of  direct  and  positive  firaud,  acquiescence  will  bar  the  right  to  relie£ 
If  I  were  compelled  in  this  case  to  presume  that  the  plaintiff  made  a 
statement  of  the  state  of  his  property,  I  must  presume  that  he  made 
a  true  and  not  a  false  or  fraudulent  statement ;  and  if  so,  he  ought 
then  to  have  said,  and  if  he  be  presumed  to  have  said  any  thing,  in 
the  absence  of  direct  evidence  he  must  be  presumed  to  have  said  — 
"  There  is  a  settlement  of  the  Hoghton  estates  of  the  7th  of  July, 
1843,  under  which  my  eldest  son  will  be  tenant  in  tail ;  but  it  is  a 
deed  of  such  a  nature  that  in  February  last  I  stated  that  I  would 
never  acknowledge  it  Proposals  for  a  compromise  are  now  pending 
to  alter  the  limitations  of  that  deed,  but  if  they  are  not  brought  to  a 
successful  termination,  it  is  my  intention  to  seek  the  assistance  of  a 
court  of  equity  to  impeach  the  validity  of  it"  K  this  were  the 
statement,  or  the  statement  which  must  be  presumed  to  have  been 
made,  it  would  evidently  not  entitle  the  infant  defendant  to  any  de- 
claration or  decree  in  Ins  favor;  and  I  am  of  opinion,  therefore,  that 
I  cannot  in  tliis  suit  make  any  decree  or  direct  any  inquiry,  with  a 
view  of  after\vards  making  a  decree  which  should  afford  any  relief  to 
the  infant  defendant  CecU  Hoghton.    WhUe  I  say  this,  I  have  the 
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satisfaction  of  considering  that  the  decree  I  propose  to  make,  which 
is  to  direct  this  deed  to  be  cancelled,  will  not  in  the  slightest  degree 
affect  the  right  which  that  infant  defendant,  or  any  person  on  his  be- 
half, may  have  of  filing  a  bill  in  this  Court  to  cornpel  the  plaintiff  to 
make  good  any  representation  made  by  him  on  his  marriage  in  favor 
of  any  of  the  issue  of  that  marriage,  on  the  faith  of  which  the  mar- 
riage took  place. 

The  next  part  is  that  relating  to  the  merger  of  the  mortgages  in 
the  Hoghton  estate  which  I  have  already  mentioned ;  and  upon  this 
point  I  have  arrived  at  a  conclusion  unfavorable  to  the  plaintiff.    The 

{>laintiff  contends  that  these  mortgages  ought  to  have  been  kept  on 
oot  by  assignment  to  trustees  for  his  benent ;  but  he  admits  he  did 
not  intend  that  any  interest  should  be  charged  during  the  lifetime  of 
Sir  Henry.  In  this  question,  Sir  Henry  has  no  immediate  f>ecuniafy 
interest ;  that  is,  he  has  none  if  the  deed  of  the  7th  of  July,  1843, 
should  be  held  to  be  void.  His  only  interest  is  that  which  he  must 
feel  for  the  continuance  and  prosperity  of  his  family.  But  treating 
this  question  as  one  between  the  plaintiff  and  the  persons  who  may 
succeed  him  in  the  Hoghton  estate,  if  he  should  die  without  barring 
the  entail,  I  must  look  simply  at  what  the  arrangement  was  that  the 
plaintiff  made  on  attaining  twenty-one  with  respect  to  the  discharge 
of  these  incumbrances.  Whatever  that  was,  the  plaintiff  admits  that 
he  was  bound  to  perform  it,  and  it  is  contained  in  and  evidenced  by  the 
deed  of  charge  of  the  annuity  of  2,500/.  on  the  Bold  estate.  There 
is  nothing  to  be  found  in  this  deed  which  contains  the  idea  that  it 
was  intended  to  keep  these  mortgages  on  foot  The  words  are,  that 
the  annuity  is  to  cease  upon  the  death  of  Sir  Henry,  or  if  the  plaintiff, 
his  heirs,  executors,  administrators,  and  assigns  do  and  shall  at  any 
time  during  the  life  of  Sir  Henry  pay  off,  satisfy,  and  discharge  the 
several  mortgages.  The  Bold  estate  is  afterwards  declared  to  remain 
liable  to  pay  this  annuity  during  the  natural  life  of  Sir  Henry,  or  un- 
til the  discharge  of  the  several  incumbrances  thereinbefore  particu- 
larly mentioned.  These  passages  point  to  an  exoneration  of  the 
estates,  and  if  the  keeping  alive  of  the  incumbrances  had  been  con- 
templated, some  provision  would  have  been  introduced  to  that  effect, 
and  in  order  to  provide  for  the  non-payment  of  interest  during  the 
life  of  Sir  Henry.  It  would  be  absurd  for  the  annuity  to  Sir  Henry 
to  cease  when  the  mortgages  were  paid  off,  if  Sir  Henry  was  to  pay 
the  interest  to  his  son  instead  of  paying  it  to  the  original  mortgagees. 
But  it  was  a  reasonable  and  proper  provision,  and  for  the  benefit  of 
the  family  generally,  that  the  estate  itself  should  be  exonerated  by 
such  means,  the  consequence  of  which  would  be,  that  all  the  persons 
who  in  succession  might  take  the  family  estate  would  take  it  unin- 
cumbered and  discharged  from  the  mortgages  which  then  fettered  it. 
An  arrangement  such  as  in  some  of  the  cases  I  have  already  referred 
to,  was  treated  as  a  reasonable  and  proper  arrangement.  This  view 
of  the  case  is  confirmed  by  the  will  which  the  plaintiff  executed  on 
the  6th  of  August^  1842,  two  days  after  the  execution  of  the  deed 
granting  the  annuity.  This  distinctly  points  to  the  exoneration  of 
the  estate,  and  under  the  will  it  would  have  been  impos.3ible  to  have 
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kept  the  charges  alive.  This  also  appears  to  have  been  the  view  of 
the  case  taken  by  Mr.  Bowson.  The  operative  part  of  one  of  the 
deeds  of  reconveyance  of  the  mortgaged  estates  was,  he  says,  hastily 
perused  by  hitn  on  behalf  of  the  plaintiff.  However  hasty  that  pe* 
russd  might  have  been,  it  would  have  shown  a  professional  gentleman 
as  experienced  in  the  matters  as  Mr.  Rowson,  that  the  charge  was 
merged,  and  that  it  wa«  not  kept  on  foot ;  yet  he  made  no  complaint 
or  representation  to  the  plaintiff  on  the  subject  He  considered,  evi> 
dently,  and  I  think  rightly  considered,  that  this  mode  of  conveyance 
only  carried  into  effect  the  arrangement  made  in  the  month  of  Au- 
gust. Neither  was  this  matter  complained  of  by  the  plaintiff  when 
he  first  discovered  it.  The  real  and  substantial  ground  of  complaint 
has  been  the  frame  of  the  deed  of  settlement  of  July,  1843,  on  which 
I  have  already  expressed  my  opinion. 

The  only  remaining  point  in  this  case  is  the  question  relating  to 
the  sum  of  1,600/.  This  sum  formed  a  portion  of  the  64,000/.  advanced 
by  the  Bank  of  England.  It  was  secured  upon  an  estate  of  which 
Sir  Henry  was  seized  in  fee-simple,  and  consequently  forming  no 
part  of  the  Hoghton  settled  estate ;  and  it  is  contended  that  this 
1,600Z.  ought  to  be  repaid,  and  that  it  was  not  intended  that  this 
should  be  paid  off.  The  bill  makes  no  complaint  in  this  respect ;  and 
the  fact  appears  by  the  answer,  which  sets  out  the  particulars  of  the 
mortgages  discharged,  and  the  reconveyance  of  the  estate  charged 
therewith.  There  is  no  doubt  that  this  1,600/.  is  part  of  the  81,400i, 
which  was  the  amount  of-  the  mortgage-money  to  be  paid  off;  and 
although  the  sums  are  left  in  blank  in  the  draft  of  the  annuity  deed, 
the  original  having  been  destroyed,  yet  this  omission  is  supplied 
by  the  will  executed  almost  contemporaneously  with  it,  and  leaves 
no  doubt  on  this  subject  that  the  amount  of  the  mortgages  to  be  paid 
off  was  81,400/.,  and  that  if  there  was  any  mistake  on  the  subject  in  not 
confining  it  to  that  amount  of  mortgages,  provided  the  whole  amount 
was  charged  on  the  Hoghton  estate,  still  it  was  a  common  mistake 
on  both  sides,  and  that  there  was  no  intentional  conceahnent  or  mis- 
representation. I  am  of  opinion,  therefore,  that  upon  this  part  of  the 
case  the  evidence  before  me  is  not  sufficient  to  enable  me  to  say  that, 
having  regard  to  the  arrangement  entered  into  in  the  month  of  Au- 
gust, 1842,  which  is  not  to  be  disturbed,  and  to  the  evidence  of  what 
that  arrangement  was,  and  the  amount  to  be  paid  off,  this  court  ought 
to  decree  the  repayment  of  that  sum  of  1,600/. 

The  result  of  the  conclusion  to  which  I  have  come  on  the  parts  of 
the  case  I  have  already  stated,  is,  that  a  decree  must  be  made  declar- 
ing the  deed  of  the  7th  of  July,  1843,  to  be  void,  and  ordering  it  to 
be  delivered  up  to  be  cancelled;  and  that  the  bill  must  be  dismissed 
so  far  as  it  seeks  a  declaration  that  the  mortgages  on  the  Hogh- 
ton estates  are  subsisting  mortgages,  and  asks  that  a  direction  may 
be  given  for  securing  them  for  the  benefit  of  the  plaintiff 

I  should  be  glad,  in  a  case  of  this  description,  to  be  relieved  from 
the  necessity  of  giving  any  direction  against  costs. 

Beihell    On  the  part  of  the  plaintiff,  I  am  authorized  to  state  that 
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he  does  not  desire  any  direction  on  the  subject  of  costs.  It  will,  how- 
ever, be  necessary  to  make  a  reconveyance  of  the  estate.  The  deed 
of  the  7th  of  July,  1843,  passed  the  legal  estate  and  created  legal  in- 
terests in  other  parties;  and,  therefore,  although  the  deed  is  declared 
to  be  void  and  is  directed  to  be  cancelled,  it  must  be  accompanied 
with  directions  for  a  reconveyance,  so  as  revest  the  legal  estate  upon 
the  uses  and  for  the  purposes  existing  at  the  daie  and  execution  of  the' 
deed  of  the  7th  of  July,  1843,  in  order  to  restore  the  estate  to  the  uses 
and  interests  which  were  subsisting  immediately  previous  to  the  date 
of  that  deed. 

The  Master  of  the  Rolls.  I  am  disposed  to  think  that  when 
by  a  decree  of  a  competent  court  a  deed  is  cancelled,  that  deed  can- 
not be  given  in  evidence,  and  that  none  of  the  estates  created  by  it 
are  in  existence. 

BethelL  The  deed  of  the  7th  of  July,  1843,  operated  as  a  disen- 
tailing deed  and  is  enrolled ;  and  I  do  not  see  how  we  can  render 
void  the  operation  of  that  enrolment 

The  Masteb  of  the  Rolls.  I  should  have  thought  the  enrol- 
ment would  be  vacated  on  the  deed  being  cancelled.  I  have  certainly 
known  many  cases  of  deeds  being  delivered  up  to  be  cancelled  with- 
out considering  it  necessary  to  have  any  deed  for  reconveying  the 
estate. 

BethelL  No  difficulty  arises  unless  the  deed  operated  as  a  convey- 
ance of  the  legal  estate.  K  it  did,  the  difficulty  which  suggests  itself 
is,  in  what  manner  it  is  to  be  got  back. 

The  Master  of  the  Rolls.  My  impression  is,  that  if  the  deed  is 
cancelled  and  the  enrolment  vacated,  the  legal  estate  remains  as  it 
was  before  the  deed  was  executed. 

April  24.  This  case  was  again  mentioned,  when  the  decree  taken 
was,  to  dismiss  )9o  much  of  the  bill  against  Sir  H.  B.  Hoghton  as 
sought  relief  in  respect  of  the  mortgages.  Declare  that  the  deed  of 
the  7th  of  July,  1843,  was  void,  and  that  it  ought  to  be  delivered  up 
to  be  cancelled;  and  direct  that  it  should  be  cancelled  and  enrolment 
vacated. 


AsHFORD  r.  Haines.^ 

Norember  22, 1851. 

WiU  —  Interest  —  Vestinff  —  Survivors   or    Survivor  —  Share   and 

Share  alike —  Construction. 

A  testator  gave  a  leasehold  house,  which  was  let  for  twenty-eight  yean,  to  trostees  to  pay 
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the  rents  and  profits  for  the  benefit  of  his  five  children,  whom  he  named,  or  the  nirvivon 
or  survivor  of  them,  in  equal  shares  and  proportions,  share  and  diaro  alike :  — 

Held^  that  the  words  **  survivors  or  survivor"  referred  to  the  death  of  any  of  them  in  his  life- 
time ;  that  the  words  ^*  share  and  share  alike  "  referred  to  those  children  who  should  sur- 
Yive  him,  and  created  a  tenancj  in  common,  and  that  the  interests  were  vested  in  the  ch^ 
drcn  on  the  death  of  the  testator. 

"William  Parrington,  by  his  will,  dated  the  2l8t  of  October,  1830, 
gave  and  bequeathed  to  Henry  Haines,  the  elder,  and  Henry  Haines, 
the  younger,  and  Benjamin  Croot,  his  leasehold  public  house,  called  the 
Rose,  with  the  appurtenances,  then  in  the  occupation  of  Thomas  Cribb, 
under  a  lease  for  a  term  of  twenty-eight  years,  from  Christmas,  1835, 
at  the  rent  of  65/.,  upon  trust,  after  paying  the  ground  rent,  to  pay  or 
apply  the  clear  residue  of  the  rents  and  profits  unto  or  for  the  benefit  of 
his  five  children ;  the  defendant,  Catherine  Hobson,  the  wife  of  Wil- 
liam Hobson,  but  then  the  wife  of  Richard  Bignell,  deceased,  William 
Parrington,  since  deceased,  Henrietta,  afterwards,  the  wife  of  George 
Bignell,  since  deceased,  the  defendant  George  Parrington,  and  the  de* 
fendants,  Emily  Abigail,  the  wife  of  William  Anstead,  or  the  survi- 
vors or  survivor  of  them,  in  equal  shares  and  proportions,  share  and 
share  alike;  and  after  the  expiration  of  the  term  of  twenty-eight 
years  to  sell  the  said  leasehold  premises,  and  divide  the  moneys  to 
arise  from  such  sale  as  in  the  said  will  mentioned* 

The  testator  died  on  the  10th  of  June,  1831,  leaving  all  his  children 
surviving.  On  the  11th  of  October,  1839,  William  Partington,  in  con- 
sideration of  45{.,  assigned  his  fifth  part  or  share  in  the  rent  of  the  65/., 
bequeathed  by  the  will  of  the  testator,  and  all  benefit  of  survivorship 
or  accruer  that  might  thereafter  happen  to  arise  to  him  under  the  be- 
quest, to  Richard  Henry  Ashford,  his  executors,  administrators,  and 
assigns,  for  all  the  residue  then  to  come  of  the  term  of  twenty-eight 
years. 

On  the  24th  of  October,  1839,  George  Bignell  and  Henrietta  his 
wife,  in  consideration  of  40/.,  assigned  all  that  fifth  part  or  share  of 
Henrietta  Bignell  in  the  rent  of  65/.,  bequeathed  by  the  will  of  the 
testator,  and  all  benefit  of  survivorship  and  accruer  that  might  there- 
after happen  or  arise  to  her,  or  to  Greorge  Bignell  in  her  right,  under 
the  bequest  contained  in  the  testator's  will,  to  R  H.  Ashford,  his  ex- 
ecutors, administrators  and  assigns,  for  the  residue  of  the  term  of 
twenty-eight  years. 

Henrietta  Bignell  died  in  1840,  and  William  Parrington  died  in 
July,  1846. 

The  trustees,  from  the  date  of  the  assignments,  paid  the  shares  of 
William  Parrington  and  Henrietta  Bignell  in  the  clear  rents  and  pro- 
fits of  the  premises  to  R.  H.  Ashford,  but  since  their  respective  deaths 
the  trustees  refused  to  pay  such  shares  or  either  of  them  to  R  H. 
Ashford,  on  the  ground  that  the  interests  of  the  children  who  had  died 
ceased  by  their  respective  deaths,  and  had  become  payable  among 
the  s  urviving  children. 

On  the  part  of  the  plaintiff,  R  H.  Ashford,  it  was  submitted  that  the 
words  "survivors  or  survivor"  applied  to  the  survivors  or  survivor 
at  the  time  of  the  death  of  the  testator,  and  that  each  of  the  testator's 
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five  children  took  an  absolate  vested  interest  in  one  fifth  part  of  the  clear 
rents  and  profits  of  the  premises  during  the  whole  of  the  term  of  twenty- 
eight  years.  It  was,  therefore,  asked  that  the  rights  and  interests  of 
the  children  in  the  rents  and  profits  might  be  declared,  and  that  the 
plaintiff  might  be  declared  entitled  to  the  respective  shares  of  W.  Par- 
rington  and  Henrietta  Bignell  which  bad  been  assigned  to  him. 

Stevens^  for  the  plaintiff,  insisted  that  the  will  created  a  tenancy  in 
common  in  the  children  living  at  the  death  of  the  testator,  and  that  it 
was  not  intended  to  create  any  sabsequent  right  of  survivorship. 

Freeling^  for  the  surviving  children  of  the  testator.  The  words  "  sui^ 
vivors  or  survivor "  created  a  joint  tenancy  in  the  rents  and  profits. 
Wordsworth  v.  Wood^  4  Myl.  &  Cr.  641;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Chanc.  29.  It  was,  in  effect,  the  gift  of  an  annuity  to  a  class,  to  be 
enjoyed  by  them  jointly  as  they  from  time  to  time  existed,  and  not 
an  absolute  gift  of  a  specific  p£urt  to  those  who  might  be  living  when 
the  testator  died. 

MarHneau^  for  the  trustees. 

The  Master  of  the  Rolls.  The  gift  was  made  to  the  children 
or  the  survivors  or  survivor  of  them.  This  evidently  only  had  reference 
to  the  death  of  any  of  them  in  his  lifetime.  The  words  ^  share  and  share 
alike  "  referred  to  those  children  who  should  survive  him,  and  they 
were  sufficient  to  give  an  absolute  interest,  and  to  create  a  tenancy  in 
common.  In  my  opinion,  therefore,  the  interests  were  vested  in  the 
children  living  at  the  death  of  the  testator  as  tenants  in  common. 


Lock  v.  Lomas.^ 

1 

March  4, 1652. 

Trustee  —  Power  to  give  Receipts. 

A  testator  derifled  real  estate  to  A  and  B,  their  execators,  administrators,  and  assigns,  for 
the  term  of  500  years,  upon  trust  to  raise  by  sale  or  mortgage  the  sum  of  2,400/^  and  di- 
rected them  to  put  out  tne  same  on  government  or  real  securities,  and  call  in  and  replace 
out  the  same  from  time  to  time,  and  to  pay  the  income  to  C  for  life,  and  after  her  death 
to  pay  the  principal  to  such  persons  as  C  should  appoint  by  will,  and  in  default  of  appoint 
ment  to  C*s  children.  The  will  did  not  contain  a  power  ror  ^e  trustees  to  giro  receipts. 
A  and  B  mortgaged  the  estate  to  C  for  2,4002^  and  C.  assigned  the  mortgage  to  D : — 

Hdd^  that  a  power  for  A  and  B  to  give  receipts  for  this  sum  might  be  implied,  and  that  D 
was  entitled  to  the  mortgaged  premises  as  against  the  persons  cuuming  under  the  trusts  of 
the  testator's  will 

In  this  case,  if  C  had  paid  the  money  to  A  and  B  he  would  not  have  been  bound  to  see  to 
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the  application  of  it ;  and  if  the  mortgaeo  deed  to  C  was  regular  on  the  face  of  it,  D 
woald  not  hare  been  affected  hy  any  breacn  of  trust  in  whidi  A,  B,  and  C  might  have  been 
implicated. 

Isaac  Wheeldon,  by  hia  will,  dated  the  18th  of  April,  1816,  devised 
the  residue  of  his  real  estates  to  T.  Lomas  and  W.  Wood,  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of  500  years  from  the 
day  of  his  death,  upon  the  trusts  thereinafter  mentioned,  with  re- 
mainder to  J.  Wheeldon  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainders  over. 

The  trusts  of  the  term  were,  that  the  trustees  should  by  sale,  de- 
mise, or  mortgage  of  all  or  any  part  of  the  hereditaments  comprised 
in  the  said  term,  for  all  or  any  part  of  the  said  term,  or  by  other  law- 
ful ways  and  means,  levy  and  raise  (over  and  above  the  costs,  charges, 
and  expenses  of  levying  the  same)  the  sum  of  2,400/1,  and  when  so 
raised,  upon  further  trust,  that  they  should  put  and  place  out  the 
same  at  interest  upon  government  or  real  security,  or  securities,  and 
call  in  and  replace  out  the  same  from  time  to  time,  as  they  should 
think  proper,  and  should  pay  the  interest,  dividends,  and  proceeds 
thereof,  as  the  same  should  beome  due,  unto  Sarah  Benton,  (the 
daughter  of  the  testator,)  for  her  life,  and  should,  after  her  decease,  call 
in  the  said  principal  sum  of  2,400^,  and  pay  and  apply  the  same  unto 
and  among  such  person  or  persons  as  the  said  Sarah  Benton  should 
by  will  appoint,  and,  in  default  thereof,  unto  and  amongst  the  child 
and  children  of  the  said  Sarah  Benton  living  at  her  decease. 

There  was  no  power  in  the  will  authorizing  Lomas  and  Wood  to 
give  receipts  for  the  money  so  to  be  raised. 

The  testator  died  in  1822. 

By  an  indenture,  dated  the  22d  of  May,  1828,  in  consideration  of 
the  sum  of  2,400/.,  (the  sum  directed  to  be  raised,)  and  also  the  sum 
of  50/.  (for  expenses)  expressed  to  be  paid  by  J.  Williamson  to  the 
trustees  LomaS  and  Wood,  they,  in  pursuance  of  the  trusts  of  the 
will,  conveyed  the  premises  comprised  in  it  to  J.  Williamson  for  the 
term  of  500  years,  subject  to  the  usual  power  for  redemption.  The 
usual  receipt  for  the  sums  expressed  to  be  paid  was  indorsed  on  the 
deed,  and  signed  by  the  trustees. 

This  mortage  was  duly  assigned  by  Williamson  to  the  plaintiffs. 

In  1850,  Mrs.  Benton  died. 

This  was  a  foreclosure  suit,  filed  by  the  plaintiffs,  against  the  per- 
sons interested  in  the  mortgaged  estates.  Some  of  the  defendants, 
by  their  answer  to  the  bill,  disputed  the  plaintiff's  right  to  foreclose, 
on  the  ground  that  the  money  expressed  to  have  been  paid  by  Wil- 
liamson to  the  trustees  had  not  been  paid  to  them,  but  that  it  had 
been  paid  to  persons  not  entitled  to  receive  it,  and  had  been  lost 

Bacon  and  BaggaUay^  for  the  plaintiffs. 

Rmsell,  F.  T.  White^  Kenyon  Parker,  Keene,  SmythCj  and  Freelingj 
for  other  parties. 

PA3KBB,  V.  C.    I  think  that  the  plaintiffs  are  entitled  to  a  decree 
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for  foreclosure.  This  is  a  trust  of  real  estate.  The  trustees  were  to 
raise,  by  sale  or  mortgage,  2,400/.,  and,  when  raised,  they  were  to  hold 
it  on  these  trusts :  "  that  they  should  put  and  place  out  the  same 
at  interest  upon  government  or  real  security  or  securities,  and  call  in 
and  replace  out  the  same  from  time  to  time,  as  they  should  think 
proper."  Then  certain  trusts  are  declared  of  the  money.  The  trustees 
made  a  mortgage  which,  upon  the  face  of  the  deed,  was  regular,  and 
signed  a  receipt  for  the  money.  An  important  question  then  arises. 
The  plaintiffs  have  not  proved  that  the  trustees  received  or  properly 
applied  the  money,  and  the  question  is,  whether  this  is  one  of  those 
cases  in  which  a  mortgagee  is  bound  to  see  to  the  application  of  the 
money  advanced.  No  doubt  a  mere  trust  to  raise  money  by  mort- 
gage or  sale  does  not  give  the  trustees  power  to  give  a  discharge.  It 
is  consistent  with  the  intention  of  the  parties  that  a  trustee  should 
not  have  authority  to  receive  the  money.  He  may  be  intended  to  be 
a  mere  machine  to  raise  the  money,  and  to  have  no  power  to  give  re- 
ceipts. You  must  look  at  the  nature  of  the  trust  to  see  whether  such 
an  authority  may  be  reasonably  implied  or  not  Now  what  authority 
was  here  given  to  the  trustees  ?  They  were  to  invest  the  money,  and 
having  invested  it^  they  might  sell  it  out  again,  and  reinvest  it  in 
other  securities,  and  so  on,  toties  quoHes.  Is  it  reasonable  to  suppose 
that  the  testator,  giving  them  authority  to  change  the  investments 
from  time  to  time,  should  deny  them  authority  to  receive  4he  money  ? 
It  seems  to  me  most  reasonable  to  suppose  that  the  trustees  had  this 
authority.  In  this  case,  without  wishing  to  introduce  exceptions  to 
the  general  rule,  I  think  that,  from  the  nature  of  the  trust,  there  was 
an  implied  authority  for  the  trustees  to  receive  the  money,  and  then, 
they  having  given  a  receipt,  it  was  not  necessary  for  the  mortgagee 
to  show  that  the  money  was  invested.  No  doubt,  if  there  had  been 
a  misapplication  of  the  money,  it  might  be  shown  that  he  was  a  party 
to  the  misapplication. 

The  present  plaintiffs  are  transferees  of  the  mortgage,  having  the 
legal  estate,  ana  are  not  affected  by  the  irregularities,  if  any,  committed 
with  respect  to  the  application  of  the  money  by  the  trustees.  I  think, 
therefore,  that  they  are  entitled  to  a  decree  for  foreclosure. 


Crabbe  v.  Moxhay.^ 

March  5, 1852. 

Infant  —  Appointment  of  Guardian  ad  Litem  to  Infant  Defendants. 

Motion  for  the  appointment  of  a  gaardian  ad  litem  for  infant  defendants  without  their  ap- 
pearance in  court,  no  reason  being  giycn  for  their  not  appearing,  refased. 

This  was  an  application  that  a  guardian  ad  litem  might  be  ap- 
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pointed  to  six  infant  defendants  without  their  appearance  in  court 
There  was  an  affidavit  that  one  of  the  children  was  unable  to  attend 
the  court  from  ill  health,  but  nothing  was  stated  as  to  the  other  five. 

AllmUt^  for  the  application,  cited  Drant  v.  Vause^  2  You.  &  C.  C.  C. 
524;  s.  c.  12  Law  J.  Bep.  (n.  s.)  Chanc.  439. 

Parker,  V.  C,  said :  —  That  the  appearance  of  the  infants  in  court 
was  not  an  unmeaning  form,  it  being  desirable  that  it  should  be 
shown  that  they  were  under  the  care  of  the  guardian  who  was  to  be 
appointed.  He  would  make  the  order  as  to  all  the  infants  upon  the 
appearance  in  court  of  the  five  who  were  in  health. 


Fearon  v.  Dbsbrisay.^. 

December  5, 1851. 

Power — Appointment — Execution. 

A  ladj,  upon  the  mftmage  of  her  son,  H.  S.  B^  settled  sereral  siuiib  of  stock  for  the  benefit 
of  him  and  his  wife,  and  Ae  issne  of  the  marriage,  and  in  case  there  should  be  one  or 
m,ore  child  or  diildien,  not  being  an  only  daughter,  then  the  stocks  were  to  become  Tested 
in  such  child  or  children  respectiyely^,  or  any  one  or  more  ezclnsiyely,  to  be  transferred 
and  assigned  to  him  or  them  respecuvely,  at  sach  age  or  ages,  and  in  such  proportions  as 
H.  8.  B.  should  appoint  by  deed  or  will,  with  remainder  in  de&ult  of  appointment  for  the 
benefit  of  the  children  of  the  marriage.  H.  8.  B.,  upon  the  birth  of  a  son,  appointed  the  stocks 
unto  his  son  C.  S.  B.  absolutely,  and  declared  thieU  the  same  should  be  a  vested  interest  in 
him  immediately  after  the  execution  of  the  deed,  but  he  reserved  to  himself  a  power  of 
levocadon.  His  wtfe  being  again  enednie,  H.  8.  B.  execnted  another  deed,  revoking  ^ 
former  deed,  and  appointing  the  whole  of  the  stocks  to  his  son  C.  8.  B^  and  all  and  eveiy 
other  child  or  children  of  the  marriage  who  should  be  livinp^  at  his  death  or  bom  afta^ 
wards,  equally  to  be  divided.  H.  8.  B.  was  at  that  time  m  very  ill  health,  and  he  died 
riiortly  aher,  and  after  his  death  a  daufhter  was  bom.  C.  8.  B.  survived  his  father  about 
^Yt  yean^  and  upon  his  deadi  letters  of  administration  were  taken  out  by  his  mother,  who 
had  married  aeam,  and  upon  a  bill  filed  by  her  and  her  husband  to  have  the  trusts  of  the 
settlement  and  the  deed  of  appointment  carried  into  execution :  -- 

Betdj  that  the  power  in  the- settlement  was  duly  executed,  and  that  children  alone  were  the 
olgects  df  Uie  appointment  for  whom  benefits  were  provided. 

Caroline  Susannah  Browne,  being  possessed  of  considerable 
sums  of  stock,  upon  the  marriage  of  her  son  Henry  Sabine  Browne  with 
Isabel  Harriet  Anne  Bremer,  tmnsferred  into  the  names  of  Thomas 
Henry  William  Desbrisay,  Alfred  Henry  Howard,  Richard  Morgan, 
and  John  Perry  Crooke,  the  last  two  of  whom  were  since  dead,  the 
sums  of  16,666^  135.  4e2.  consols,  13,333/.  6^.  Stl,  2L  per  cent  reduced 
annuities,  and  1,000^  East  India  stock,  upon  trust,  that  they  or  the 
survivors  or  survivor  of  them,  should,  out  of  the  dividends  ana  annual 
proceeds  of  the  trust-funds,  pay  to  H.  S.  Browne  and  his  assigns  for 
the  joint  Uves  of  himself  and  C.  S.  Browne,  the  annual  sum  of  300/., 

1 21  Law  J.  Bep.  (n.  s.)  Chanc.  505. 
vol.;  XI.  14 
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and  should  also,  during  the  joint  lives  of  C.  S.  Browne  and  H.  8. 
Browne,  pay  all  the  residue  or  surplus  of  the  dividends  unto,  or  per- 
mit the  same  to  be  received  by,  C.  S.  Browne  and  her  assigns,  for  her 
and  their  own  benefit,  and  after  the  decease  of  C.  S.  Browne,  upon 
trust  to  pay  the  whole  of  the  dividends  and  annual  produce  of  all  the 
trust  stocks,  funds,  or  securities  unto,  or  authorize  or  permit  the  same 
to  be  received  by  H.  S.  Browne  and  his  assigns,  for  his  and  their  own 
benefit,  but  subject  to  the  payment  of  an  annuity  6f  300Z.  a  year  to 
I.  H.  A.  Bremer  or  her  assigns,  during  her  natural  life.  And  as  to  the 
trust  stocks,  funds,  and  securities,  after  the  decease  of  the  survivor  of 
them,  C.  S.  Browne  and  H.  S.  Browne,  upon  trust,  if  there  should  be 
any  child  or  children  of  the  said  H.  S.  Browne  by  his  then  intended 
or  any  future  wife,  that  the  trustees  or  the  survivors  or  survivor  of 
them  should  transfer  and  assign  the  several  trust  stocks,  funds,  and 
securities,  and  every  of  them,  to,  between,  and  among  such  child  or 
children  in  manner  thereinafter  mentioned,  that  is  to  say :— in  case 
there  should  be  issue  of  Henry  Sabine  Browne  by  Isabel  Harriet 
Anne  Bremer,  one  or  more  child  or  children,  not  being  an  only  daugh- 
ter, then  that  the  trust  stocks,  funds,  or  securities,  should  become 
vested  in  such  child  or  children  respectively,  or  any  one  or  more  ex- 
clusively of  the  other  or  others  of  them  respectively,  to  be  transferred 
or  assigned  to  him  or  them  respectively,  at  such  age  or  respective 
ages,  in  such  manner,  and  in  such  shares  and  proportions  if  more  than 
one,  the  share  and  proportion  or  shares  and  proportions  of  any  child 
or  children  together  not  being  less  than  the  value  of  the  share  to  • 
which  an  only  daughter  of  the  marriage  would  become  entitled  under 
or  by  virtue  of  the  said  indenture  in  default  of  the  exercise  of  this 
power  of  appointment,  as  the  said  H.  S.  Browne  should  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of  revocation, 
to  be  duly  sealed  and  delivered  by  him,  or  by  his  last  will  and  test- 
ament in  writing,  to  be  by  him  duly  executed,  direct  or  appoint,  give 
or  bequeathe  the  same.  And  for  want  of  any  such  direction,  if  there 
should  be  but  one  such  child,  and  such  only  child  should  be  a  son, 
then  that  the  trust  stock,  funds,  or  securities,  should  vest  in  such  only 
son  at  his  age  of  twenty-one  years,  and  be  transferred  and  assigned 
to  him  at  such  age.  But  if  there  should  be  but  one  such  child  only, 
and  such  only  child  should  be  a  daughter,  then  that  such  only  daugh- 
ter should  be  entitled  to  the  sum  of  16,666/.  135.  Ad.  consols  only,  pirt 
of  the  said  trust  funds  or  securities,  which  should  vest  in  such  only 
daughter  at  the  age  of  twenty-one  years  or  her  marriage,  with  consent, 
&C.,  which  should  first  happen,  and  be  transferred  to  her  on,  or  at  the 
same  age,  day,  or  time.  And  if  there  should  be  two  or  more  such 
children,  then  the  trust  stock,  funds,  or  securities,  in  default  of  any  such 
appointment,  should  vest  in  and  be  transferred  or  assigned  between 
such  children  in  equal  shares  and  proportions,  the  share  or  shares  of 
such  of  them  as  should  be  a  son  or  sons  to  vest  in  him  or  them  re- 
spectively at  his  or  their  age  or  respective  ages  of  twenty-one  years, 
and  the  share  or  shares  of  such  of  them  as  should  be  a  daughter  or 
daughters  to  vest  in  her  or  them  respectively  at  her  or  their  age  or  re- 
spective ages  of  twenty-one,  or  day  or  respective  days  of  marriagei 
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with  such  consent  as  aforesaid,  which  should  first  happen,  and  be 
transferred  to  him,  her,  or  them  respectively,  at  the  same  ages,  days, 
or  times  respectively.  And  it  was  provided  that  if  there  should 
be  more  than  one  child  for  whom  portions  were  intended,  and  any 
one  or  more  of  them  should  die  before  he,  she,  or  they  should  acquire 
a  vested  interest  in  the  trust  stock,  funds,  or  securities,  under  or  by 
virtue  of  the  power  or  trusts  therein  contained,  then  as  well  the  origi- 
nal  share  intended  to  be  thereby  provided  for  as  the  share  or  shares 
by  virtue  of  the  now  stating  indenture,  surviving  or  accruing  to  each 
and  every  such  child  so  dying,  and  so  much  thereof  as  should  not 
have  been  applied  for  the  preferment  in  the  world  of  any  such  child 
or  children  being  a  son  or  sons,  in  pursuance  of  the  power  therein  con« 
tained,  should  vest  in,  accrue,  and  belong  to  the  survivor  or  survivors 
or  other  or  others  of  such  children,  in  equal  shares  if  more  than  one, 
at  such  time  or  times  and  in  manner  as  is  declared  of  and  concerning 
his,  her,  or  their  original  share  or  shares  in  the  trust  stock,  funds,  and 
securities. 

The  deed  then  directed  advances  to  be  made  for  the  maintenance 
and  education  of  the  children  of  the  marriage,  and  directed  the  accu- 
mulation of  the  surplus,  and  if  there  should  be  no  child  of  the  said 
Henry  Sabine  Browne  and  Isabel  Harriet  Anne  Bremer,  who  should 
become  absolutely  entitled  under  any  of  the  trusts  or  powers  to  the 
whole  of  the  trust  stock,  funds,  or  securities,  or  to  the  sum  of  16,666/. 
135.  4(L  consols,  part  thereof,  then  the  same  or  such  part  thereof  to 
which  such  child  should  not  become  so  entitled,  should  go,  and  be 
held  as  to  four  equal  fifth  parts  or  shares  thereof  in  trust  for  the  de« 
fendants,  Amelia  Browne,  the  wife  of  W.  S.  Carter,  Anna  Maria 
Browne,  the  wife  of  T.  Ingle,  Harriet  Browne  and  Juliana  Browne, 
in  equed  shares  and  proportions  as  tenants  in  common,  and  their  re- 
spective executors,  administrators,  and  assigns ;  and  as  to  the  remain- 
ing fifth  part  or  share  thereof,  upon  trust  that  the  defendants,  T.  H. 
W.  Desbrisay,  A.  H.  Howard,  R.  Morgan,  and  J.  P.  Crooke,  and  the 
survivors  or  survivor  of  them,  should,  during  the  life  of  Caroline,  the 
wife  of  James  Power,  pay  the  dividends  or  annual  produce  of  such 
last-mentioned  fifth  part  or  share  unto  such  person  or  persons  as  she 
should  appoint,  or  into  her  own  hands,  for  her  separate  use,  with  re- 
mainder for  such  person  or  persons  as  the  said  Caroline  Power  should 
by  will  appoint,  with  remainder  to  such  persons  as  would  have  been 
entitled  thereto  if  she  had  died  intestate  and  without  leaving  a  hus- 
band. The  marriage  between  H.  S.  Browne  and  I.  H.  A.  Bremer 
was  solemnized  in  February,  1840. 

Caroline  Susannah  Browne  died  in  March,  1842.  There  were 
several  children  of  the  marriage  between  H.  S.  Browne  and  Isabel 
Harriet  Anne  Bremer :  Alice  Sabine  Browne,  who  was  born  in  De- 
cember, 1840,  and  died  on  the  2d  of  December,  1841 ;  Compton  Sa- 
^  bine  Browne,  who  was  born  in  May,  1842,  and  died  on  the  2d  of 
'  March,  1849 ;  and  the  defendant,  Isabel  Henrietta  Browne,  who  was 
born  on  the  20th  of  June,  1843. 

By  a  deed-poll,  dated  the  8th  of  September,  1842,  H  S.  Browne 
did,  in  exercise  of  the  power  reserved  to  him  by  the  indenture  of  set- 
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tlement,  direct  and  appoint  the  several  sums  of  16,666/.  13^.  4d,  con- 
sols, 13,333/.  65.  8(Lj  3L  per  cent  reduced  annuities,  and  1,000/.  East 
India  stock,  unto  his  son  C.  8.  Browne,  his  executors,  administrators, 
and  assigns,  absolutely,  and  expressly  declared  that  the  several  trust- 
funds,  subject  to  his  life-estate  therein,  should  be  a  vested  interest  in 
the  said  C.  S.  Browne  immediately  after  the  execution  of  the  deed* 
poll  Provided,  nevertheless,  and  he  did  thereby  reserve  to  himself  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing,  with  or  with- 
out power  of  revocation  and  new  appointment,  to  be  sealed  and  de- 
livered by  him  in  the  presence  of,  ana  to  be  attested  by  two  or  more 
credible  witnesses,  the  power  to  revoke,«.nnul,  and  make  void,  wholly 
or  in  part,  the  appointment  thereby  made. 

On  the  17th  of  January  1843,  his  wife  being  again  enceintey  H.  8. 
Browne  executed  another  deed-poll,  in  pursuance  of  the  power  con- 
tained in  the  indenture  of  the  8th  of  September,  1842,  and  revoked 
the  appointment  made  by  him  in  favor  of  Compton  Sabine  Browne, 
and  by  virtue  of  and  in  execution  of  the  power  and  authority  given 
and  reserved  to  him  by  the  indenture  of  settlement  of  the  25th  of 
February,  1840,  and  of  every  other  power  and  authority,  did  direct 
and  appoint  that  all  the  stocks  and  funds  in  the  deed-poll  bearing 
date  the  8th  of  September,  1842,  and  the  dividends  and  interest  there- 
of, should,  subject  and  without  prejudice,  as  in  the  deed-poll  express* 
ed,  remain,  continue,  and  be  unto  his  said  son,  Compton  Sabine 
Browne,  and  all  and  every  other  the  child  or  children  of  him  the 
said  Henrv  Sabine  Browne  by  Isabel  Harriet  Anne,  his  wife,  who 
should  be  living  at  his  death  or  be  born  in  due  time  after,  equally  to 
be  divided  between  them,  if  more  than  one,  as  tenants  in  common; 
and  if  he  should  leave  but  one  such  child,  then  he  did  direct  and  ap- 
point the  said  stocks  and  funds  and  the  dividends  and  income  there- 
of, but  so  subject  as  aforesaid,  to  such  one  child,  his  or  her  executor 
or  administrator,  to  be  absolutely  vested  in  him  or  them  respectively 
on  the  day  of  the  death  of  him  the  said  Henry  Sabine  Browne,  or  as 
soon  after  as  circumstances  would  admit ;  and  the  said  Henry  Sa- 
bine Browne  reserved  to  himself  a  power,  by  any  deed,  &c.,  wholly  or 
in  part  to  revoke  the  appointment  thereby  made. 

Henry  Sabine  Browne  died  on  the  24th  of  February,  1843,  having 
by  his  wiU,  dated  the  8th  of  September,  1842,  given  and  devised  unto 
hjs  wife,  her  heirs,  executors,  and  administrators,  all  the  estate  and 
effects,  both  real  and  personal,  of  which  he  was  then,  or  at  the  time 
of  his  death  might  be  seized  or  possessed,  and  appointed  her  his  sole 
executrix  thereof,  and  sole  guardian  of  the  persons,  estates,  and  for^ 
tunes  of  his  child  or  children  during  their  respective  minorities ;  and 
the  will  was  proved  by  the  testator's  widow  on  the  1st  of  May,  1843. 

Upon  the  death  of  Compton  S.  Browne,  his  mother  and  sister  were 
his  sole  next  of  kin,  and  letters  of  administration  were  taken  out  to 
him  by  his  mother. 

In  December,  1849,  the  testator's  widow  intermarried  with  the  plain- 
tiff, Frederick  George  William  Fearon ;  and  by  an  indenture,  dated 
the  28th  of  December,  1849,  she  assigned  to  Frederick  Henry  Hast> 
ings  Glasse  and  Robert  Gatty,  all  the  shares,  right,  and  interest  to 
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which  she,  as  one  of  the  two  only  next  of  kin  of  Compton  S.  Browne, 
or  otherwise  howsoever,  was  then  or  might  be  entitled  in  the  several 
sums  of  16,666/.  13^.  4d.  consols,  13,333/.  6s.  8^.,  3/.  per  cent,  reduced 
annuities,  and  1,000/.  East  India  stock,  and  in  all  accumulations  of 
dividends  and  income  for  the  benefit  of  her  intended  husband  and 
herself,  and  the  issue  of  the  marriage. 

John  Perry  Crooke  died  in  1844,  and  Richard  Morgan  had  also 
since  departed  this  life. 

It  was  now  insisted  that,  by  virtue  of  the  deeds-poll,  or  one  of  them, 
Compton  Sabine  Browne,  deceased,  upon  the  death  of  Henry  Sabine 
Browne,  his  father,  became  entitled  to  a  vested  interest  in  the  whole 
or  some  part  of  the  bank  annuities  and  East  India  stock,  and  that 
such  right  had  become  vested  in  I.  H.  A.  Fearon,  as  the  legal  per- 
sonal representative  of  C.  S.  Browne ;  and  this  bill  was  filed  by  Mr. 
and  Mrs.  Fearon  against  the  trustees  of  the  settlement,  and  also 
against  all  the  parties  who  were  or  who  would  have  become  enti- 
tled to  the  funds  in  remainder,  in  default  of  execution  of  the  power, 
to  have  the  trusts  of  the  indenture  of  the  25th  of  February,  1840,  per- 
formed, and  to  have  the  necessary  accounts  taken. 

The  defendants,  William  Scott  Carter  and  Amelia  his  wife,  and 
the  other  parties  who  would  have  become  entitled,  by  their  answers 
not  only  questioned  the  competency  of  Henry  S.  Browne  to  execute 
the  deeds,  but  also  disputed  the  validity  of  the  execution  of  the 
power  contained  in  the  settlement  of  the  2dth  of  February,  1840,  as 
it  was  made  to  take  effect  on  the  birth  of  the  child  and  immediately 
on  the  death  of  the  father,  and  they  claimed  a  contingent  interest  in 
the  trust-funds  in  case  the  defendant,  Isabel  Henrietta  Browne,  the 
daughter  of  Henry  S.  Browne,  should  not  live  to  attain  twenty-one, 
or  marry  under  that  age  with  the  requisite  consent 

Roupell  and  G.  L.  Russell^  for  the  plaintiffs,  Mr.  and  Mrs.  Fearon. 
There  could  be  no  doubt  upon  the  construction  of  the  power,  and 
primd  facie  the  appointment  was  good,  unless  incompetency  to  exe- 
cute could  be  proved,  as  the  son  dying  a  few  years  after  the  father 
could  not  be  made  a  ground  to  defeat  it  It  was  supposed  that  this 
case  fell  within  those  in  which  the  appointment  was  made  for  the 
benefit  of  the  donee.  Gee  v.  Gumey^  2  Coll.  486 ;  Butcher  v.  Jack' 
Sony  14  Sim.  444 ;  Weir  v.  Ckamley,  1  Irish  Cas.  n.  s.  295 ;  Lord 
Exnchifibroke  v.  Seymour^  1  Bro.  C.  C.  395 ;  M  Queen  v.  Farquliar^  11 
Ves.  467,  479 ;  AUyn  v.  Bekhier,  1  Eden,  132 ;  Wheate  v.  Hally  17 
Ves.  80 ;  CowgUl  v.  Lord  Oxmantoum^  3  You.  &  C.  369. 

R.  Palmer  and  Compton^  for  F.  H.  H.  Glasse  and  R.  Gatty,  and  the 
issue  of  the  plaintiff's  marriage.  2  Sugden  on  Powers,  202 ;  Salmon 
v.  QibbSy  3  ]5e  6ex  &  Sm.  343 ;  s.  c.  18  Law  J.  Rep.  (n.  s.^  Chanc. 
177. 

K.  &  ParkeTy  for  the  trustees  of  the  original  settlement 

Walpole  and  E.  F.  Smith,  for  the  sisters  of  H.  S.  Browne  and  their 
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husbands.  The  appointment  could  not  be  made  to  vest  00  as  to 
defeat  the  purposes  of  the  settlement  creating  it.  It  is,  however,  to 
be  considered,  whether  the  appointments  were  framed  according  to 
the  power ;  it  is  for  that  purpose  necessary  to  bear  in  mind  from  whom 
the  powers  came,  the  objects  and  intention  of  the  settlement,  and  the 
circumstances  under  which  it  was  executed,  and  it  is  necessary  to 
bear  in  mind  the  fact  whether  the  property  came  from  a  person  other 
than  the  settler,  and  then  the  court  will  look  to  the  end  and  inten- 
tion of  the  settlement,  and  if  its  object  was  defeated  by  the  appoint- 
ment it  was  void.  2  Sugden  on  Powers,  302,  Lord  Teynham  v. 
Webbj  2  Ves.  Sen.  198 ;  and  Lord  Mnchinbroke  v.  Sepmour,  In  these 
cases  no  distinction  was  made  between  portions  and  the  settlement 
In  this  case  the  settlement  was  intended  to  keep  the  property  in  the  fiaim- 
ily  of  Browne ;  but  if  the  appointments  were  to  be  upheld,  they  would 
destroy  all  right  by  survivorship  in  the  sisters  of  the  donee  of  the 
power.  EdgeworA  v.  Edgeworth^  Beat  328,  334 ;  Aleyn  v.  Belchier^  1 
Eden,  132 ;  2  Sugd.  App.  647 ;  Wheate  v.  Holly  17  Ves.  86 ;  Read  v. 
£haiVj  2  Sugd.  App.  649 ;  Ounytighame  v.  T%urloWy  1  Russ.  &  M.  436,  n. 

Lloyd  and  JL  Walpole^  for  Isabel  Henrietta  Browne.  The  effect 
consequent  upon  the  execution  of  the  power  was  to  divest  the  fiind 
from  the  expressed  purpose  of  the  settlement ;  but  from  the  rules  of 
law,  it  was  not  intended  to  give  the  husband  a  power  to  defeat  the 

settlement 

Elmsley  and  R,  JR.  Dean^  for  the  trustees  of  the  settlements  made 
upon  the  marriage  of  W.  S.  Carter  and  Amelia  his  wife,  and  of  the 
other  person,  entitled  in  remainder  in  case  no  appointment  had  been 
made. 

Roupell  did  not  reply. 

The  Master  of  the  Rolls.  I  consider  this  to  be  a  good  execu- 
tion of  the  power,  but  considering  the  state  of  health  of  the  donee, 
and  his  debiUty  in  1842,  while  in  London,  it  was  proper  for  the  de- 
fendants to  put  the  plaintiffs  to  proof  of  execution ;  at  the  same  time, 
I  think  the  competency  of  this  gentleman  is  clearly  and  distinctly 
proved.  That  he  was  a  person  of  very  weak  health  and  of  no  great 
capacity  is,  probably,  perfectly  clear ;  but  that  he  understood  at  that 
time  what  the  instrument  was  he  was  executing ;  that  he  had  for- 
merly executed  a  deed  by  which  he  appointed  the  whole  to  the  only 
child  he  had  then,  and  that  he  was  executing  a  deed  by  which  he  ap- 
pointed the  whole  amongst  the  two  children  he  had  then,  because  he 
speaks  of  the  child  in  ventre  sa  mere  at  the  time,  is  I  think  clear.  Both 
the  medical  gentleman  and  the  solicitor  who  allowed  him  to  execute 
the  deed  at  the  time  were  persons  of  unquestioned  respectability,  who 
would  not  have  allowed  a  person  who  was  not  aware  of  what  he  was 
doing  to  execute  a  deed  at  that  period  of  time.  If  he  had  not  under- 
stood it,  those  persons,  who  had  no  interest  whatever  in  the  matter, 
would  undoubtedly  have  interfered  to  prevent  it ;  and  in  cases  of  this 
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desoription,  where  tbore  ia  no  direct  evidence  impugning  the  sanity  or 
impugning  the  capacity  of  the  person  who  executed  the  deed,  it 
would  unsettle  all  species  of  instruments  if  the  court  were  to  direct 
further  inquiry  or  set  a  deed  aside  because  it  was  not  proved  that  the 
donee  was  sufficiently  competent  at  the  time  he  executed  it  The 
burden  of  proof  lies  on  the  other  side ;  here  there  is  evident  and  dis- 
tinct proof  that  he  executed  the  deed.  The  question  whether  the 
power  was  well  executed  is  of  very  great  importance ;  and  if  I  had 
thought  it  open  to  a  reasonable  amount  of  doubt,  I  should  have 
taken  time  to  look  into  the  authorities.  But  the  husband  has  a 
power  of  appointing  amongst  all  the  children  of  the  marriage,  provid- 
ed there  are  more  than  one ;  I  may  say  all  the  children  of  the  mar- 
riage, in  such  shares  and  proportions,  the  one  to  the  exclusion  of  the 
other,  as  he  shall  think  fit,  and  to  vest  at  such  times  as  he  thinks  fit; 
that  is  my  general  impression  of  the  efiect  of  the  power.  He  does  exe- 
cute the  power  upon  the  birth  of  a  son,  by  giving  the  whole  to  that 
son ;  and  when  his  wife  subsequently  became  enceinte^  he,  being  him- 
self in  a  weak  stat^  of  health,  then  executes  the  power,  by  which  he 
gives  the  whole  of  the  property  equally  amongst  all  the  children  whom 
he  has  or  may  have  at  the  time  of  his  death,  or  the  survivor,  to  be 
divided  equally  amongst  them.  Whether  that  execution  is  good  de- 
pends upon  whether,  in  the  first  place,  it  is  within  the  terms  of  the 
power;  and,  in  the  next  place,  whether,  being  within  the  terms  of  the 
power,  it  was  executed  bona  fide  for  the  purpose  and  intent  of  the 
settlement.  That  it  is  within  the  terms  of  the  power  there  can  be  no 
question. 

The  property  was  to  become  and  be  vested  in  one  or  more  child  or 
children,  exclusive  of  the  others,  and  to  be  transferred  and  assigned  to 
him  or  them  at  such  age  or  a^^es,  and  in  such  shares  and  proportions, 
if  more  than  one,  as  he  should  appoint  The  words  are  express,  that 
it  is  to  become  vested  in  the  chil(hren,  in  any  one  of  them  at  any  age, 
in  any  manner,  and  in  any  share  which  he  shall  appoint  There 
could  not  possibly  be  larger  words ;  and  if  the  donee  of  such  a  power 
cannot  give  the  fund  to  one  child,  to  be  vested  at  any  time  he  thinks 
fit,  it  would  be  totally  impossible  to  construe  any  words  to  have  a 
legal  and  intelligible  meaning.  It  is  quite  clear,  therefore,  the  words 
of  the  power  are  sufficiently  large  for  the  purpose.  Then  it  is  said, 
assume  that  the  words  of  the  power  are  sufficiently  large,  yet,  never- 
theless, the  rule  of  the  court  is,  that  you  must  not  take  advantage  of 
the  words  of  the  power  and  execute  it  so  as  to  give  the  property  in 
such  a  manner  that  it  may  devolve  either  for  your  own  advantage,  or 
that  it  shall  not  bond  fide  be  for  the  purpose  and  object  of  the  settlement 

In  the  first  place,  before  referring  to  the  particular  cases  decided 
upon  the  subject,  you  must  always  ascertain  the  object  and  scope  of 
the  settlement,  not  merely  from  how  the  fand  is  to  go  in  default 
of  appointment,  but  also  from  the  powers  which  are  intrusted  to  the 
donee  of  the  power.  The  settlement  says  the  husband  shall  have  an 
absolute  and  uncontrolled  dominion  in  saying  how  this  is  to  go,  and 
if  he  does  not  think  fit  to  exercise  that,  it  shall  go  in  the  following 
manner.    It  is  not  a  fair  observation  to  make  on  any  instrument,  that 
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because  it  has  specified  the  manner  in  which  the  fand  is  to  go  in  case 
the  donee  does  not  exercise  the  power,  it  is  properly  and  necessarily  to 
cut  down  the  manner  in  which  the  donee  is  to  exercise  that  power,  so 
as  not  to  allow  him  to  go  beyond  either  the  words  or  the  spirit  of  that 
which  the  settlement  has  declared  shall  be  the  manner  in  which  the  fund 
is  to  be  distributed,  if  no  appointment  whatever  is  made.  In  this  case 
it  was  manifest  that  the  husband  could  gain  no  personal  advantage 
himself  from  it  All  the  particular  cases  of  fraud  which  are  referred 
to  where  the  donee  of  a  power  has  executed  it  for  the  purpose  of  ob- 
taining a  personal  advantage  to  himself  may  be  easily  explained; 
because  as  the  power  is  only  to  take  effect  amongst  a  class  of  persons 
to  be  ascertained  at  his  death,  it  is  totally  impossible  that  he  could 
obtain  any  advantage  by  reason  of  their  dying  intestate  and  the  fund 
go  over  to  him  as  one  of  the  next  of  kin.  Then,  what  other  object 
are  you  to  look  at?  K  he  has  the  absolute  and  uncontrolled  dispo- 
sition of  the  fund,  and  he  executes  the  power  in  such  a  manner  that 
he  himself  shall  not  obtain  any  possible  advantage,  in  what  reasonable 
way  can  it  be  said  that  he  has  not  executed  it  in  good  faith,  and  that 
his  execution  of  it  is  a  fraud  upon  the  terms  of  the  power  ?  What 
consequences  would  this  lead  to  ? 

This  execution  cannot  be  considered  to  be  good  or  bad  from  the  mere 
circumstance  of  whether  he  died  immediately  afterwards  or  not  The 
mere  circumstance  of  the  event  which  has  occurred  cannot  make  the 
execution  of  the  power  good  or  bad.  Suppose  he  had  thought  fit  to 
say  that  the  son  ought  to  have  double  the  proportion  of  the  daughter ; 
that  he  had  given  two  thirds  to  the  son  and  one  third  to  the  daughter ; 
exactly  the  same  observation  would  have  arisen,  that  a  child  might 
have  died,  and  it  would  not  go  to  the  survivor,  and  there  could  be  no 
advantage  taken  by  the  survivor.  Could  it  be  contended,  on  his 
death,  that  the  daughter,  who  only  took  one  half  of  what  the  son  took, 
could  have  said,  "  if  they  had  both  lived  to  the  age  of  twenty-one,  this 
was  really  a  fraud  upon  the  power,  because  the  father  might  have 
died  when  they  were  both  infants,  and  the  son  might  have  died  also 
an  infant,  and,  therefore,  by  reason  of  that,  the  mother  might  have 
taken  one  third  of  that  share,  which  would  otherwise  come  to  me  ?  " 
It  is  obvious  the  argument  on  the  other  side  must  go  to  that  extent,  if 
it  is  held  in  the  particular  case  that  the  execution  of  the  power  is  bad. 
If  the  execution  of  the  power  is  bad,  would  it  have  been  bad  if  there 
had  been  a  direction  for  survivorship  between  the  children,  which  is 
omitted,  so  that  in  fact  they  would  have  taken  it  exactly  in  the  same 
manner  as  they  would  in  default  of  appointment  That  must  be  con- 
tended for,  if  it  is  held  that  the  cases  relating  to  portions  which  say 
the  portion  is  not  to  vest  before  the  time,  or  is  not  properly  to  be 
raised  before  the  time  when  it  ought  reasonably  to  be  raised,  apply  to 
cases  of  this  description ;  because  it  is  manifest,  in  that  case,  the  vest- 
ing would  have  taken  place  at  an  earlier  period  than  if  there  had  been 
no  execution  of  the  power,  audit  has  been  allowed  to  go  in  default  of 
appointment  I  concur  in  the  observation  that  in  substance  and  effect 
the  rules  respecting  powers  must  be  treated  exactly  in  the  same  man- 
ner as  where  there  is  a  fund  to  be  divided,  or  where  there  is  a  portioa 
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to  be  raised.  It  alters  the  case  where  there  is  a  portion  to  be  raised. 
There  is  an  ingredient  which  may  be  a  mark  of  fraud,  and  which  does 
not  arise  in  the  other  case ;  and  therefore  the  person  creates  a  fund 
for  the  purpose  of  obtaining  a  benefit  from  it,  which  does  not  arise  in 
the  other  case ;  and  though  the  rules  respecting  the  execution  of  the 
povrers  are  the  same,  yet  there  are  circumstances  connected  with  it 
which  give  a  different  color  to  the  transaction.  If  he  were  not  to  exe- 
cute it  so  as  to  take  effect  during  the  infancy — (the  argument  must 
go  to  that  full  extent) — ^he  cannot  execute  it  so  as  to  give  a  vested  in- 
terest in  them  until  they  are  twenty-one ;  if  he  cannot  do  that,  it  is 
manifest  he  cannot  execute  a  power  during  his  lifetime  if  he  dies 
during  the  time  they  are  infants.  That  appears  to  be  totally  at  vari- 
ance with  the  whole  scope,  object,  and  view  of  the  execution  of  the 
power.  If  I  were  to  hold  that  this  was  not  a  due  execution  of  the 
power,  I  should  be  unsettling  titles  to  a  very  great  extent,  and  intro- 
ducing a  very  dangerous  limitation  with  respect  to  powers  which  may 
be  executed  by  donees  of  powers.  In  this  case,  it  is  exceedingly 
probable  that  the  intention  of  the  original  framers  of  the  settlement 
was,  that  the  widow  of  the  donee  should  not  take  any  interest  or 
benefit  in  it,  and  I  am  also  of  opinion  that  it  was  not  the  intention  of 
the  donee,  when  he  executed  this  power,  that  she  should  take  any  in- 
terest in  it  He  gives  the  fund  equally  between  the  two  children,  and 
it  was  very  probable  that  he  would  not  have  in  his  mind  the  possi- 
bility of  one  of  the  children  dying. 

jfndei  these  circumstances,  I  am  of  opinion  that  they  are  the  ob- 
jects of  the  bounty,  and  that  they  are  the  persons  to  whom  he  in- 
tended to  give  it ;  and  I  am  also  of  opinion  that  if  I  were  to  hold 
that  this  was  a  fraud  on  the  power  —  a  false  execution  —  I  should  be 
deciding  that  which  would  do  very  great  injury,  and  unsettle  titles  to 
a  considerable  extent.  I  must  make  a  decree  according  to  the  prayer 
of  the  bilL 


Fearon  v.  Dbsbribat.^ 

Hardi  8, 1859. 

Decree  ^^  Enrolment  —  RecHfyiriff  Errors. 

Whera  enoiB  in  a  decree  ore  obTKnu,  the  court  will  rectify  them,  cTen  after  it  is  eorofled. 

This  was  a  moiaon  that  the  decree  made  on  the  hearing  might  be 
altered  or  varied  by  adding  the  words,  "the  defendants,  William 
Scott  Garter  and  Amelia  his  wife,  Thomas  Ingle  and  Anna- Maria  his 
wife,  and  Roger  Kynaston  and  JuUana  his  wife,"  after  the  words 

1  21  Law  J.  Eep.  (n.  b.)  Chanc.  511. 
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^  cestuis  que  tru$t^^  in  the  direction  that  in  taxing  the  costs  the  taz« 
ing  master  is  to  allow  the  several  cesluis  que  trust  and  their  trustees 
but  one  set  of  costs ;  and  also  by  adding  the  word  '<  general "  after 
the  word  "  accountant,"  in  the  direction  for  sale  of  consols  for  payment 
of  the  duty  on  the  grant  of  administration  to  the  plaintin,  Isabel 
Harriet  Anne  Fearon,  of  the  estate  and  effects  of  Compton  Sabine 
Browne,  and  of  the  costs  of  and  relating  to  obtaining  the  same. 

O.  L.  Russell,  in  support  of  the  motion.  By  the  decree  made  in 
the  cause  the  taxing  master  was  to  allow  to  the  several  cestuis  que 
trust,  and  to  their  trustees  respectively,  but  one  set  of  costs.  This 
direction  was  intended  to  apply  to  the  defendants,  Amelia  Carter  and 
others,  who,  on  their  respective  marriages,  had  made  settlements  of 
their  expectant  shares,  and  theit  trustees  were  parties  defendants  to 
the  suit ;  but  the  direction  was  not  intended  to  extend  to  the  defend- 
ant Isabel  Henrietta  Browne,  who  was  entitled  to  three  fourths  of  the 
funds,  and  a  cestui  que  trust  of 'the  original  settiement  under  which 
the  matter  in  dispute  arose.  The  Registrar  would  have  amended  the 
decree  as  being  a  mistake,  the  subsequent  direction  being  for  pay- 
ment of  the  costs  of  the  plaintiffs  to  their  solicitors,  and  the  costs  of 
the  defendant,  Isabel  Henrietta  Browne,  to  Mr.  Johnstone,  her  solici- 
tor ;  but  as  the  decree  was  enrolled  he  considered  he  had  not  the 
power.  Weston  v.  Hag^erston,  Coop.  134 ;  Yow  v.  Townsend,  1  Dick. 
59;  Rearing  v.  I^nn,  2  Vern.  376;  2  Darnell's  Ch.  Prac  1012, 
2ded. 

The  Master  of  the  Rolls.  You  may  take  the  order  as  it  is 
asked. 


Ford  t;.  Stuart.^ 

March  9;  April  19, 1852. 

Voluntary  Settlement — Contract — Recital — Family  Arrasigement^^ 

Subsequent  Mortgagee  —  Stat*  27  Eliz.  c.  4. 

A  charffo  created  by  C.  S.  upon  his  Mtates  to  secnre  the  payment  of  a  sum  of  monej  bo^ 
rowed  for  S.  H.  8.  is  a  good  consideration,  not  only  for  a  collateral  charge  upon  tha  estates 
of  S.  H.  S.  to  indemnify  C.  S.  and  his  estate  from  the  payment  of  tiie  money  borrowed, 
bat  also  for  a  settlement  of  the  S.  estates  upon  his  family. 

A.  H.,  being  a  trastee  for  the  yonnger  children  of  S.  B.  8.,  adyanoed  a  snm  of  5,1851.  Ss.  4d 
upon  the  secarity  of  certain  estates  in  Berkshire,  which  C.  S.  on  the  20th  of  January,  1832, 
demised  to  A.  H.  for  300  years,  to  secure  the  repayment  The  money  was  borrowed  for  S.  H.  &, 
who  was  tenant  in  tail  of  the  S.  estates  in  remainder  expectant  on  the  death  of  his  mother, 
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the  tenant  for  life ;  nad  on  the  21st  of  January,  1832,  S.  H.  8.  demised  the  8.  estates  to  C.  8. 
for  2,000  years,  to  indemnify  him  and  the  Berkshire  estates  from  the  5,185/.  3$.  id.  and 
interest,  secured  to  A.  H. ;  and  by  deeds  dated  the  23d  and  24th  of  January,  1832,  in  fur- 
ther compliance  with  an  agreement  recited  in  this  deed,  he  settled  the  S.  estates  upon  vari- 
ous  uses,  for  the  benefit  of  his  family.  On  the  death  of  the  tenant  for  life,  8.  H.  S.,  being 
greatly  indebted  to  G.  S.  F.,  executed  a  disentailing  deed,  and  conveyed  ^e  8.  estates  to 
G.  8.  F.,  giving  him  a  power  of  sale  over  the  estates  as  a  security  for  the  money  due ;  this 
was  subsequently  confirmed  by  another  deed :  and  in  a  suit  instituted  by  G.  8.  F.,  insist- 
ing that  the  settlement  of  the  2dd  and  24th  of  January,  1632,  was  voluntary  and  void  against 
the  subsequent  alienation  for  value  made  to  G.  8.  F.,  who  had  notice  of  the  settlement :  — 

Hdd^  that  the  agreement  made  by  8.  H.  8.  with  C.  8.  to  indemnify  him  against  the  5,185/. 
3s.  Ad.  and  to  settle  the  8.  estates,  was  such  as  this  court  would  specifically  perform,  and 
that  it  was  a  consideration  sufficient  to  support  the  settlement ;  that  the  recital  in  the  deed 
of  the  24th  <»f  January,  1832,  of  the  agreement  between  8.  H.  8.  and  C.  8.  was  sufficient 
evidence  of  the  contract,  and  that  it  was  doubtful  if  evidence  to  disprove  it  oonid  have 
been  entertained ;  that  8.  H.  8.  and  C.  8.  were,  by  executing  the  deed,  estopped  from  al- 
leging that  the  recital  was  false;  that  the  plaintiff  G.  8.  F.  was  in  the  same  position  aa 
S.  H.  8. ;  that  the  deeds  of  the  23d  and  24th  of  January,  1832,  were  valid,  and  not  volun- 
tary and  void  against  a  subsequent  purchaser  for  value;  and  the  bill  was  dismissed  with 
costs  against  the  children  of  8.  H.  8.  and  the  defendants  resisting  the  plaintiff's  demand, 
hut  without  costs  as  against  8.  H.  8.  and  the  defendants  supporting  the  plaintiff. 

Thb  facts  of  this  case,  with  the  several  questions  raised  in  argn- 
ment,  are  sufficiently  stated  in  the  judgment. 

Willcock,  and  R  T.  White^  for  G.  S.  Ford,  the  plcdntiff.  Dolin  v. 
OoUmany  1  Vern.  294 ;  27  Eliz.  c.  4 ;  Jones  v.  Marshy  Cas.  Temp.  Talb. 
64 ;  Pulvertoft  v.  Puivertofly  18  Ves.  84 ;  Ellis  v,  NimviOy  LI.  &  G. 
Temp.  Sugd.  333,  347 ;  Bx>e  d.  Hamerton  v.  MUUm,  2  Wils.  356 ;  O5- 
good  V.  Strode^  2  P.  Wms.  245 ;  MyddleUm  v.  Lard  Kenyon^  2  Ves. 
Jun.  391,  410 ;  Sugden  on  Real  Property,  153, 155 ;  Doe  d.  Otl^  v. 
Manning,  9  East,  59 ;  Buckle  v.  MUchelly  18  Ves.  100 ;  Doe  d.  Wat- 
son  V.  Routledgey  2  Cowp.  705 ;  Doe  d.  Sweetland  v.  Webber y  1  Ad.  & 
E.  733 ;  s.  c.  3  Law  J.  Eep.  (n.  s.)  K.  B.  208 ;  Lister  v.  Turnery  5 
Hare,  281 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  336;  2  Smith's  Lead. 
Cas.  tit  "  Estoppel,"  435 ;  Doe  d.  Williams  v.  Lloydy  5  Ring.  N.  C. 
741 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P.  83 ;  Doe  d.  Baverstock  v.  Rolfey 
8  Ad.  &  E.  650 ;  8.  c.  7  Law  J.  Rep.  (n.  s.)  K.  B.  251. 

Tollery  for  Peter  McNaughton,  a  creditor  who  had  signed  a  credit- 
ors' deed,  William  Augustus  Ford,  trustee  for  the  plaintiff  for  sale, 
and  Sir  Simeon  Henry  Stuart. 

Webby  for  John  Malleson  and  Jonathan  Norman  Dalston,  creditors 
who  had  signed  a  creditors'  deed. 

R.  Palmery  and  O.  L.  Russelly  for  Arthur  John  Stuart,  John  Long, 
and  Georgiana  Frances,  his  wife,  and  for  all  the  other  children  of  Sir 
Simeon  Henry  Stuart,  except  the  eldest,  dully  v.  The  Bishop  of 
Exeter y  5  Ring.  171 ;  s.  c.  2  Mo.  &  P.  276 ;  7  Law  J.  Rep.  C.  P.  50 ; 
Johnson  v.  Legard,  Turn.  &  R.  281 ;  s.  c.  6  M.  &  S.  60 ;  Heap  v. 
Tongey  9  Hare,  90 ;  s.  c.  7  Eng.  Rep,  189 ;  Wycherley  v.  Wycherleyy  2 
Eden,  175 ;  Sugden's  Vendors  and  Purchasers,  657, 8th  ed. ;  Stephens 
V.  Olive^  2  Bro.  C.  C.  90 ;  Davenport  v.  Bishqppy  2  You.  &  C.  C.  C. 
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451 ;  8.  c.  12  Law  J.  Rep.  (n.  s.)  Chanc.  492 ;  Cofyear  v.  The  Onm- 
less  of  Mulgrave^  2  Keen,  98 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Chanc  335. 

Taylor^  for  Simeon  Henry  Stuart,  the  eldest  son  of  Sir  S.  H. 

Stuart 

Headlam^  for  WiUiam  Brown  Ramsay  and  Thomas  Pargeter  Didc- 
inson,  the  trustees  of  a  term  of  3,000  years. 

Willcockj  in  reply. 

The  Master  of  the  Rolls.  The  question  in  this  case  is,  whether 
a  deed  of  the  24th  of  January,  1832,  is  valid  against  a  subsequent 
purchaser  for  valuable  consideration,  who  bought  with  notice  of  the 
deed.  The  deed  was  a  settlement  executed  by  Sir  Simeon  Henry 
Stuart,  whereby  the  family  estates,  situate  in  the  coun^  of  Essex, 
were  conveyed  upon  certain  trusts  for  the  benefit  of  his  family.  By 
a  settlement  made  in  the  last  century.  Dame  Frances  Maria  Stuart 
was  tenant  for  life  of  the  family  estate,  and,  subject  to  her  life  estate, 
Sir  Simeon  Henry  Stuart  was  first  tenant  in  tail  male.  On  the  25th 
of  October,  1815,  Sir  Simeon  married  Dame  Oeorgiana  Stuart,  on 
which  occasion  a  settlement  was  executed,  by  which  a  sum  of  5,000/. 
was  secured  by  the  bonds  of  George  and  Robert  Gun,  to  be  paid 
within  six  months  after  the  death  of  Lady  Rossmore,  to  Samuel 
Pryer  and  Arthur  Henry  as  trustees,  to  be  invested  by  them  in  trust 
for  pie  benefit  of  the  younger  children  of  the  marriage  in  such  man- 
ner as  Sir  Simeon  and  his  wife  should  jointly  appoint,  and  in  default 
as  the  survivor  should  appoint,  and  in  default  of  any  such  appoint- 
ment,  equally  amongst  the  other  children  of  the  marriage,  and  at  the 
same  time  Sir  Simeon  covenanted  to  settle  a  jointure  or  rentrcharge 
of  800/.  on  his  estate  in  favor  of  his  wife.  On  the  23d  of  July,  18^ 
Sir  Simeon,  without  the  concurrence  of  the  tenant  for  life,  Lady  Stu- 
art, conveyed  the  estates  to  uses  to  secure  the  jointure  of  800L  to  his  wife 
Dame  Georgiana  Stuart ;  and  subject  thereto  to  such  uses  as  he  should 
appoint,  and  in  default,  to  himself  in  fee.  By  this  indenture,  he 
acquired  a  base  fee  in  the  hereditaments  in  question.  In  the  year 
1828,  the  bond  for  5,0002.  was  paid  off,  and  the  money  was  invested 
in  the  names  of  Samuel  Pryer  and  Arthur  Henry  in  the  purchase  of 
6,339/.  consols,  upon  the  trusts  of  the  settlement  of  1815 ,  and  in 
January,  1832,  it  was  standing  in  the  name  of  Arthur  Henry,  the  sur- 
viving trustee  of  the  settlement. 

In  Januarv,  1832,  the  transaction  in  question  in  this  suit  occurred, 
and  the  deeds  which  effected  it  are  four,  and  their  dates  respectively 
are  the  20th,  21st,  23d,  and  24th  days  of  that  month.  The  first  deed, 
bearing  date  the  20th  of  January,  1832,  was  an  indenture  of  demise 
by  way  of  mortgage  made  between  Sir  Charles  Saxton  of  the  first 
part,  Richard  Samuel  White  of  the  second  part,  John  Hudson  of  the 
third  part,  and  Arthur  Henry,  the  surviving  trustee  of  the  settlement 
of  1815,  of  the  fourth  part,  by  which,  in  consideration  of  5,185/.  3«« 
4(2.  paid  by  Arthur  Henry  to  Sir  Charles  Saxton,  Sir  Charles  Saxton, 
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and  Richard  Samnel  White,  and  John  Hudson,  hia  traatees,  de- 
mised divers  estates  and  hereditaments  in  the  county  of  Berks,  the 
property  of  Sir  Charles  Saxton,  to  Arthur  Henry,  his  executors,  ad- 
ministrators, and  assigns,  for  a  term  of  three  hundred  years,  for 
securing  the  repayment  of  the  money  so  advanced,  with  interest  at 
4L  10s,  per  cent  By  this  indenture,  standing  alone,  the  effect  was, 
that  Sir  Charles  Saxton  boirowed  from  Arthur  Henry,  the  trustee  for 
the  younger  children  under  the  settlement  of  the  25th  of  October, 
1815,  the  sum  of  5,000/.  invested  for  their  benefit,  and  secured  the 
repayment  thereof  with  interest  by  a  mortgage  on  his  Berkshire 
estate.  On  the  following  day,  that  is,  on  the  2rst  of  January,  1832, 
the  following  deed  was  made  between  Sir  Simeon  H.  Stuart  of  the 
first  part,  "V^olliam  Frederick  Hewer  Stuart  of  the  second  part.  Sir 
Charles  Saxton  of  the  third  part,  and  Richard  Samuel  White  of  the 
fourth  part  It  recited  that  the  5,185/.  3^.  4(L  paid  to  Sir  Charles 
was,  in  fact,  borowed  for  the  use,  and  at  the  request  of,  and  was 
wholly  paid  to  Sir  Simeon,  and  that  Sir  Charles  Saxton  executed  the 
deed  of  the  20th  of  January  at  the  request  and  only  as  security  for 
Sir  Simeon,  and  that  in  consideration  of  his  so  doing,  Sir  Simeon 
had  executed  the  indemnity  thereinafter  contained,  and  accordingly 
Sir  Simeon  and  W.  F.  H.  Stuart,  his  trustee,  granted  and  demised 
the  Stuart  family  estates,  subject  to  the  life^state  of  Dame  Frances 
M.  Stuart  therein,  and  subject  to  the  rent-charge  of  800/.  in  favor  of 
Dame  Georgiana  Stuart,  to  Sir  Charles  Saxton,  for  a  term  of  two 
thousand  years,  for  the  purpose  of  indemnifying  Sir  Charles  Saxton, 
his  heirs,  executors,  administrators,  and  assigns,  and  their  estate  and 
effects,  against  the  repayment  of  the  sum  of  5,185/.  3^.  4c/.  and  inte- 
rest so  secured  to  Arthur  Henry  as  aforesaid,  and  against  all  losses, 
costs,  and  expenses  on  account  of  the  same. 

In  this  state  of  things,  the  indentures  of  lease  and  release  of  the 
23d  and  24th  of  January,  1832,  were  executed.  The  parties  to  the 
indenture  of  release  of  the  24th  of  January  are,  Sur  Simeon  H.  Stuart 
of  the  first  part,  Dame  Georgiana  Stuart  of  the  second  part,  Vernon 
Dolphin  and  R.  S.  White  of  the  third  part,  William  Brown  Ramsay 
and  Thomas  Pargeter  Dickinson  of  the  fourth  part,  and  Sir  Charles 
Saxton  of  the  fifth  part  It  recites  the  deed  of  the  23d  of  July,  1823, 
it  recites  the  deed  of  the  20th  of  January,  1832,  and  it  then  contains 
a  recital  in  these  words,  <<  and  whereas  the  said  Sir  Charles  Saxton 
consented  and  agreed  to  guarantee  the  payment  to  the  said  Arthur 
Henry  of  the  said  principal  sum  of  5,185/.  3^.  4d.  and  the  interest 
thereof  in  manner  aforesaid,  and  to  give  and  execute  the  said  mort- 
gage security  of  the  20th  of  January  instant  of  his  own  real  estate 
therein  comprised,  in  consideration  not  only  of  receiving  such  indem- 
nity as  aforesaid,  but  also  in  consideration  of  an  express  understand- 
ing and  agreement  by  the  said  Sir  Simeon  Henry  Stuart  to  settle  and 
assure  the  manor,  messuages,  lands,  and  other  hereditaments  herein- 
before referred  to  and  hereinafter  described,  and  also  appointed  and 
released,  or  intended  so  to  be,  with  the  appurtenances,  subject  never- 
theless, and  without  prejudice  as  hereinafter  mentioned,  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
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subject  to  the  powers  and  provisos  hereinafter  contained,  in  order  to 
secure  some  certain  provision  for  the  children  and  issue  of  the  said 
Sir  Simeon  Henry  Stuart  by  the  said  Dame  Gkorgiana  Stuart  his 
wife,  or  otherwise  as  hereinafter  mentioned."  The  deed  then  recites 
that  there  was  issue  of  Sir  Simeon  by  Dame  Georgiana  three  sons 
and  three  daughters  only,  mentioning  their  names,  after  which  it  is 
by  this  indenture  witnessed,  that  in  pursuance  of  the  said  agreement 
and  in  order  to  secure  a  certain  provision  for  the  issue  of  Sir  Simeon 
by  the  said  Dame  Georgiana  Stuart,  and  in  consideration  of  the  said 
Sir  Charles  Saxton  having  so  as  aforesaid  made  and  executed  the 
deed,  indenture,  or  mortgage  of  the  20th  of  January,  1832,  and  having 
by  his  covenant  rendered  himself  liable  to  pay  the  sum  of  5,185/.  3^. 
4^,  Sir  Simeon  appointed  and  conveyed  the  messuages,  lands,  and 
hereditaments  subject  to  the  life  estate  of  Dame  Frances  M.  Stuart, 
and  subject  to  the  jointure  of  800/.  per  annum  in  favor  of  Dame 
Georgiana  Stuart,  and  subject  also  to  the  term  of  one  thousand  years 
for  securing  the  jointure,  and  the  indemnity  to  Sir  Charles  Saxton,  to 
Messrs.  Vernon  Dolphin  and  R.  S.  White,  their  heirs,  and  assigns,  for- 
ever, in  trust  for  Sir  Simeon  for  life,  with  remainder  to  W.  B.  Kamsay 
and  T.  P.  Dickinson,  for  the  term  of  three  thousand  years,  with  remain- 
der to  the  first  son  of  Sir  Simeon  for  life,  with  remainder  to  bis  first 
and  other  sons  in  tail  male,  with  remainder  to  the  second  son  of  Sir 
Simeon  for  life,  with  remainder  to  the  first  and  other  sons  in  tail 
male,  with  remainder  to  the  third  in  like  manner,  with  remainder  to 
all  other  sons  of  Sir  Simeon  by  Dame  Georgiana  Stuart  in  tail  male, 
with  an  ultimate  remainder  to  Sir  Simeon  in  fee.  By  this  settle- 
ment, the  trusts  of  the  term  of  three  thousand  years,  vested  in 
Messrs.  Ramsay  and  Dickinson,  are  declared  to  be  for  the  purpose  of 
raising  5,000t  and  interest  at  4  per  cent,  for  the  younger  children  of 
the  marriage,  other  than  a  child  entitled  in  possession  to  the  heredita- 
ments under  the  limitations  before  mentioned.  This  sum  is  to  be 
divided  among  such  younger  children  in  such  manner  as  Sir  Simeon 
and  Lady  Georgiana  or  the  survivor  should  appoint,  and  in  defiault 
of  appointment,  equally. 

Subsequently  to  this  indenture,  and  beginning  in  the  year  1842, 
and  extending  down  to  the  year  1849,  Sir  Simeon  borrowed  consider- 
able sums  of  money  and  incurred  debts  to  a  large  amount  to  the 
plaintiff.  These  sums  and  debts  were  secured  by  various  deeds  exe- 
cuted by  Sir  Simeon  and  charged  upon  those  estates.  In  the  month 
of  January,  1848,  Dame  Frances  M.  Stuart,  the  tenant  for  life,  died, 
and  Sir  Simeon  became  entitled  to  the  estates  in  possession.  In  the 
month  of  March  of  that  year,  he  executed  a  disentailing  deed,  and 
conveyed  the  property  to  the  plaintiff  for  irinety-nine  years  to  secure 
tiie  money  due  to  him,  and  gave  him  a  power  of  sale.  In  Decem- 
ber, 1848,  the  original  bill  was  filed.  On  the  22d  of  December,  1848, 
Sir  Simeon  conveyed  the  fee-simple  of  all  his  estates  to  trustees  for 
the  jplaintifT,  to  secure  the  money  due  to  him,  and  on  the  22d  of  April, 
1849,  he  executed  a  further  deed,  which  was  duly  enrolled,  confirming 
all  the  alienations  for  value  which  he  had  already  made.  These 
deeds,  which  however  I  do  not  think  it  necessary  more  particularly  to 
refer  to,  axe  put  in  issue  by  subsequent  supplemental  bills. 
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The  question  is,  whether  the  deeds  of  lease  and  release  of  the  23d 
and  24th  of  January,  1832,  are  voluntary,  and  consequently  void 
under  the  27  Eliz.  c  4,  as  against  a  subsequent  alienation  for  value. 
The  plaintiff,  when  he  advanced  his  money,  had  full  notice  of  the 
settlement  of  January,  1S32 ;  but  this,  as  it  is  admitted,  is  imxiateriali 
if  in  truth  this  deed  cannot  be  supported  by  any  valuable  consider- 
ation. It  is  admitted  also  by  the  plaintin,  that  the  estates  of  Sir 
Simeon  are  liable  to  make  good  the  guaranty  to  Sir  Charles  Saxton, 
and  consequently  that  the  appointment  of  an  apportionment  of  the 
5,000/.  made  in  July,  1842,  on  the  marriage  of  one  daughter  with  Mr. 
Long,  and  another  similar  appointment  made  in  November,  1845,  on^ 
the  marriage  of  another  daughter  with  Mr.  Gale  are  valid  and  effect- 
ual charges  on  the  estate,  in  priority  to  any  claim  by  the  plaintiE 
But  it  is  contended,  that  subject  to  this  charge  of  5,000/.,  and  subject 
also  to  the  jointure  of  800/.  per  annum,  which  is  now  at  an  end  by 
reason  of  the  decease  of  Lady  Georgiana  Stuart  in  1840,  all  the  limit- 
ations of  the  estate  are  voluntary  and  void  as  against  subsequent 
purchasers.  In  support  of  this  view,  it  is  contended,  first,  that  no 
valuable  consideration  was  given  for  the  settlement  of  the  24th  of 
January,  1832,  by  Sir  Charles  Saxton ;  and,  secondly,  that  even  if  a 
valuable  consideration  was  given  by  Sir  Charles  Saxton,  this  would 
not  support  the  settlement  in  favor  of  the  children,  because  they  are 
not  to  be  treated  as  purchasers ;  and  Johnson  v.  Legard  and  other 
cases  of  that  description  were  referred  to  for  the  purpose  of  support- 
ing that  proposition. 

I  will  consider  the  latter  of  these  propositions  first.  There  is  no 
doubt  a  large  class  of  cases  which  establish  indisputably  that  persons 
collaterally  related  to  the  husband  and  wife  are  within  the  consider- 
ation of  the  marriage  contract,  and  there  is  no  question  either,  that  the 
consideration  of  marriage  is  the  highest  known  to  the  law ;  but  these 
cases  do  not,  in  my  opinion,  apply  to  the  case  of  a  purchase  for 
money.  If  one  man  purchases  land  from  another  for  value,  the  seller, 
having  received  the  value  for  it,  cannot  contend  that  the  sale  is  volun- 
tary because  the  purchaser  directed  a  conveyance  of  the  estate  to  be 
made  to  a  person  who  has  not  contributed  towards  the  purchase- 
money.  It  is  true  that  such  a  transaction  may  create  various  ques- 
tions, such  as  that  of  advancement  between  a  parent  and  child,  but 
these  are  all  questions  between  the  purchaser  and  the  person  to 
whom,  or  for  whose  use,  the  estate  is  conveyed ;  and  whatever  may 
be  the  rights  subsisting,  or  the  questions  which  may  arise  between 
the  purchaser  and  the  person  to  whom  the  estate  is  conveyed,  the 
seller,  who  has  received  his  price  for  the  land,  cannot  complain  or 
contend  that  the  sale  is  not  for  a  valuable  consideration.  I  know  of 
no  principle  of  law  or  equity  which  would  have  prevented  Sir  Charles 
Saxton  from  purchasing  the  estate  and  causing  it  to  be  conveyed  by 
the  vendor,  to  uses  for  the  benefit  of  Sir  Simeon  Stuart  and  his 
family ;  nor  could  the  vendor,  if  he  had  received  valuable  consider* 
ation  for  the  conveyance,  be  heard  to  complain  of  that  part  of  the 
transaction  which  gave  the  conveyance  to  one  who  had  paid  nothing. 
This  distinction  is  well  drawn  in  the  case  of  Heap  v.  Totige^  by  Sir 
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George  Turner,  who  points  out  that  in  the  case  of  marriage,  the  wife 
cannot  be  considered  to  purchase  any  thing  on  behalf  of  the  husband's 
relations,  but  thSt  if  there  is  a  person  who  distinctly  purchases  on 
behalf  of  collaterals,  the  limitations  so  purchased  are  good  and  bind- 
ing against  subsequent  purchasers  for  value,  as  in  the  case*  of  Pulver^ 
toft  V.  Pulvertoft. 

I  am,  therefore,  of  opinion  that,  if  it  shall  appear  that  Sir  Charles 
Saxton  gave  a  valuable  consideration  for  the  settlement,  the  settle- 
ment  itself  will  be  supported  in  favor  of  the  objects  of  that  settlement 
against  a  subsequent  purchaser  for  value,  with  notice  of  its  existence. 

This  established,  it  is,  on  the  part  of  the  plaintiff,  contended  that  it 
gives  peculiar  force  to  the  argument  urged  on  his  behalf,  that  the  na- 
ture of  the  consideration  to  Sir  Charles  Saxton  to  support  this  deed 
must  be  such  as  would  have  supported  it  if  it  had  been  a  conveyance 
of  the  Stuart  family  estate  to  him,  Sir  Charles,  in  fee-simple ;  and 
that  in  such  a  case  it  would  have  been  set  aside  on  the  ground  of  in- 
adequacy of  consideration.  It  will,  in  my  opinion,  be  convenient  to 
consider  the  question,  in  the  first  place,  without  reference  to  the  plain- 
tiff, and  to  examine  how  the  matter  would  stand  between  Sir  Charles 
Saxton  and  Sir  Simeon  Stuart  alone,  and  on  the  assumption  that  the 
recital  contained  in  the  deed  of  the  24th  of  January,  1832,  is  a  correct 
statement  of  the  agreement  made  between  them.  Could,  in  that 
case.  Sir  Charles  Saxton  have  maintained  a  bill  for  specific  perform- 
ance of  that  contract  as  against  Sir  Simeon  Stuart  ?  This  court  will 
not  assist  a  volunteer ;  and,  consequently,  if  the  agreement  was  volun- 
tary, no  suit  for  the  specific  performance  of  it  could  have  been  main- 
tained. The  state  of  the  case  was  this :  on  behalf  of,  and  for  the 
benefit  of  Sir  Simeon,  Sir  Charles  had  borrowed  5,000/. ;  he  had 
made  his  Berkshire  estate  liable  to  the  repayment  of  it  with  interest; 
and  he  had  by  his  covenant  made  himself  personally  liable  to  pay  it 
He  had  agreed  to  do  this  in  considemtion  of  Sir  Simeon  undertaking 
to  indemnify  him  against  the  consequences,  and  also  in  consideration 
of  his  settling  bis  estate  upon  his  sons  in  manner  already  stated.  No 
doubt  could  be  entertained  that  if  the  contract  had  stopped  with  the 
agreement  to  indemnify  Sir  Charles  Saxton  against  the  consequences 
of  his  having  borrowed  this  money  for  the  benefit  of  Sir  Simeon,  and 
by  which  he  had  actually  obtained  the  5,000/.,  and  if  the  agreement 
had  not  in  addition  contained  the  subsequent  provision  for  the  settle- 
ment of  such  an  estate,  no  doubt  could  have  been  entertained  that 
such  a  contract  would  have  been  enforced  by  Sir  Charles.  But  no 
matter  is  more  fully  settled  in  this  court  than  that  a  contract  cannot 
be  specifically  performed  in  part  It  must  be  wholly  performed,  or 
not  all ;  and  a  part  of  a  contract  may  be  of  such  a  nature  as  to  viti- 
ate the  whole.  Is  then  the  circumstance  that  in  addition  to  the  in- 
demnity to  which  Sir  Charles  Saxton  was  entitled,  he  had  contracted 
for  a  settlement  to  be  made  on  the  family  of  Sir  Simeon,  such  a  cir- 
tumstance  as  to  deprive  Sir  Charles  Saxton  of  the  rest  of  his  contract, 
and  to  make  him  a  loser  to  the  extent  of  5,000/.  and  interest,  which 
he  had  borrowed  for  the  benefit  of  Sir  Simeon,  and  paid  to  him  ?  I 
am  of  opinion  that  it  cannot  be  so  regarded ;  but  that  Sir  Charles 
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would,  in  the  case  I  have  supposed,  have  been  entitied  to  a  decree, 
enforcing  in  specie  the  whole  of  the  contract  he  entered  into.  This 
eourt  could  not  have  permitted  Sir  Simeon  to  resist  the  performance 
of  it  on  the  ground  that  this  ulterior  part  of  the  contract  is  a  matter 
in  which  the  other  party  to  the  contract  had  not  any  interest  or  con- 
cern ,  and  that,  though  he  had  contracted  for  it,  he  was  not  to  have 
it  performed. 

It  is,  however,  contended,  that  as  soon  as  Sir  Charles  obtained  the 
indemnity  from  Sir  Simeon,  which  was  completed  on  the  21st  of 
January,  1832,  from  that  moment  Sir  Charles  was  placed  in  the  same 
position  as  if  he  had  never  borrowed  the  money,  and  that,  in  truth, 
nothing  further  remained  to  restore  him  to  his  former  condition,  and 
that  all  beyond  this  is  voluntary.  But  this  does  not  appear  to  me  to 
be  so.  It  is  not,  I  think,  possible  to  sever  the  different  parts  of  the 
transaction,  and  to  regard  them  as  forming  separate  and  distinct  eon« 
tracts.  The  four  deeds,  though  bearing  date  on  consecutive  days,  are 
necessarily  connected  together,  and,  in  my  opinion,  form  one  trans* 
action.  Nor  is  the  position  of  Sir  Charles,  even  in  substance,  the 
same  after  the  deed  of  the  21st  of  January  was  executed  as  it  was 
before,  when  he  borrowed  the  money.  He  still  remained  liable  to  an 
action  at  law  from  the  trustee  of  the  5,000/.  His  Berkshire  estates 
were  still  liable  to  make  it  good,  and  were  fettered  by  that  charge 
upon  them  so  as  to  render  them  less  marketable  and  less  available 
for  all  the  purposes  connected  with  the  transfer  of  land  or  the  raising 
of  money.  The  next  day,  the  trustee  might  have  commenced  an 
action  upon  the  covenant  against  Sir  Charles.  The  trustee  might  be» 
sides  have  brought  ejectment  to  obtain  possession  of  the  Berkshire 
estates,  and  he  might  in  addition  have  filed  a  bill  of  foreclosure  in 
this  court  The  expenses  of  all  these  proceedings,  and  of  raising  the 
money  necessary  to  defray  them,  would  have  fallen  on  Sir  Charles. 
It  is  true  that  he  is  indemnified  out  of  the  Stuart  estates,  but  those 
estates  were  in  the  possession  of  the  tenant  for  life,  who  might  live  a 
great  length  of  time,  and  who  did  in  fact  survive  this  transaction  six» 
teen  years ;  and  in  attempting  to  make  the  base  fee  vested  in  Sir 
Simeon,  subject  to  that  life  estate,  available  for  the  purpose  of  enforc- 
ing the  indemnity  given  to  him.  Sir  Charles  might  have  been  com- 
pelled to  embark  in  long  and  complicated  legal  proceedings,  the  ex- 
pense and  delay  of  which  no  experience  could  adequately  predict.  It 
is  impossible  to  say,  in  such  circumstances,  and  with  the  difficulties 
which  might  arise  with  respect  to  the  title  of  the  Stuart  property  or 
any  portions  of  it,  that  it  is  certain  that  the  indemnity  would  be  per- 
fect StUl  less  could  it  compensate  for  the  temporary  loss  and  anxiety 
which  might  have  been  occasioned  by  Sir  Charles  having  to  repay 
the  sum  so  borrowed  from  Mr.  Henry  before  the  Stuart  estate  could 
be  made  available  for  that  purpose. 

It  is  to  be  observed,  that  by  reason  of  Sir  Charles  consenting  to  be- 
come bound,  and  joining  in  this  transaction,  great  advantages  also 
were  derived  to  Sir  Simeon,  —  greater  facilities  and  more  advantage- 
ous terms  were  afforded  to  him  than  he  could  otherwise  have  obtained. 
He  had  no  e^te  in  possession.  When  he  afterwards  borrowed  money, 
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he  was  compelled  to  do  so  on  very  disadvantageous  terms.  Arthur 
Henry  could  not  have  lent  the  trust-money  to  Sir  Simeon  on  those 
terms  on  which  he  obtained  it,  or  indeed  on  any  terms  which  did  not 
give  the  trustee  a  present  ample  security  to  which  he  might  resort,  if 
called  upon  to  divide  the  5,000/.  between  the  younger  children  of  \he 
marriage  before  the  death  of  the  tenant  for  life. 

Taking  all  these  matters  into  consideration,  and  having  regard  to 
the  objections  which  I  have  already  referred  to  relative  to  the  ade- 
quacy of  .the  consideration,  and  without  expressing  any  opinion  on  the 
question,  not  that  I  think  that  there  is  much  doubt  upon  the  point, 
whether  it  would  have  been  sufficient  to  support  a  sale  to  Sir  Charles 
Saxton  for  his  own  benefit ;  considering  also  the  nature  of  the  trans- 
action, and  that  it  was  one  in  which  a  proper  and  reasonable  settle- 
ment was  made  of  the  family  estate,  —  I  am  of  opinion  that  the  con- 
sideration, even  if  it  were  inadequate  for  the  purpose  of  supporting  a 
sale  between  strangers,  is  sufficient  for  the  purpose  of  supporting  the 
settlement  so  made ;  and  consequently,  that  as  between  Sir  Charles 
Saxton  and  Sir  Simeon  Stuart,  upon  a  bill  filed  for  that  purpose,  if 
after  Sir  Simeon  had  received  the  6,000Z.  he  had  refused  to  execute 
the  deed  of  the  24th  of  January,  1883,  this  court  would  have  made  a 
decree  compelling  the  specific  performance  of  the  agreement  stated  in 
the  recital  of  the  deed,  —  assuming  it  to  have  been  proved  that  that 
agreement  was  duly  made  and  entered  into  by  Sir  Charles  on  the 
one  side  and  Sir  Simeon  on  the  other. 

If  I  am  right  in  the  view  I  have  taken  as  between  Sir  Charles  Sax- 
ton and  Sir  Simeon  Stuart,  the  next  question  is,  whether  the  plain- 
tiff can  stand  in  a  higher  position  than  Sir  Simeon  would  have  done, 
and  I  am  of  opinion  that  he  could  not,  and  that  the  determination  of 
this  question  is  involved  in  the  conclusion  to  which  I  have  already 
arrived.  This  court  could  not  have  compelled  Sir  Simeon  to  have 
made  a  settlement,  for  he  could  on  the  next  day  have  defeated  it  by 
selling  the  property  to  a  purchaser  for  valuable  consideration.  In  this 
case  the  plaintiff  does  not  complain  of  any  fiuud.  He  was  perfectly 
well  aware  of  the  existence  of  the  contents  of  the  settlement  of  the 
24th  of  January,  1832,  when  he  advanced  his  money,  and  though  this 
does  not  affect  his  right,  it  is  satisfactory  to  reflect  that  he  has  not 
through  misrepresentation  been  induced  to  advance  his  money  upon 
a  security  supposed  to  be  firee  from  question.  The  cases  which  have 
been  cited  do,  on  the  whole,  support  the  view  I  have  taken  in  this 
case.  Doe  d.  Baverstock  v.  Rolfe  is,  I  think,  explained  in  Heap  v. 
Tonge^  and  the  case  of  Roe  d.  Hamerton  v.  Milton  is  a  strong  case  in 
favor  of  the  view  I  have  taken,  and  is  cited  with  approbation  by  the 
Lord  Chancellor  in  Middleton  v.  Lord  Kenyon, 

Hitherto,  I  have  assumed  that  the  recital  to  which  I  have  referred 
contains  a  correct  statement  of  the  facts  between  the  parties.  I  have 
•to  consider  whether  this  be  so  in  fact,  and  if  it  be  not,  whether  Sir 
'Simeon  or  the  plaintiff,  as  claiming  under  him,  can  dispute  the  cor- 
lectness  of  that  recital.  The  defendants  have  gone  into  no  evidence 
except  putting  in  the  deeds  in  question.  The  plaintiff  has  gone  into 
•evidence,  but  no  part  of  it  negatives  the  fact  that  Sir  Simeon  had  en- 


COURTS  OF  CHANCERY,  1852.  175 

Monro  v.  Taylor. 

tered  into  such  an  agreement  with  Sir  Charles  Saxton  as  is  stated  in 
the  recital  in  question.  It  is  contended  that  the  evidence  of  the  deeds 
themselves  disprove  that  agreement  as  stated  in  that  recital,  but  I 
am  not  of  that  opinion ;  ana  even  if  evidence  had  been  given  on  be- 
half of  Sir  Simeon  or  the  plaintiff  to  disprove  the  fact  of  any  such 
agreement  having  been  entered  into,  I  should  have  been  of  opinion 
that  I  ought  not  to  have  attended  to  it  on  their  behalf,— at  least  I 
should  have  entertained  very  serious  doubt  whether  I  ought  to  have 
entertained  it  on  their  behalf.  I  have  not  considered  it  so  fully,  as 
there  is  no  evidence  upon  it  The  fact  of  whether  such  an  agreement 
had  been  entered  into  between  Sir  Charles  and  Sir  Simeon  must 
have  been  known  to  them  at  the  time  they  executed  the  deed  of  the 
24th  of  January,  1832,  and  they  both  executed  a  deed  containing  a 
solemn  assertion  on  their  part  that  they  had  entered  into  that  agree- 
ment ;  and  both  are,  I  think,  from  that  time,  and  in  a  matter  relating 
to  this  deed,  estopped  from  sdleging  that  recital  to  be  false,  unless  they 
can  show  that  the  recital  was  introduced  into  the  deed  executed  by 
them  under  circumstances  which  would  not  make  it  binding  against 
them.  The  plaintifT  does  not,  I  think,  in  this  respect  stand  in  a  dif- 
ferent position  from  that  in  which  Sir  Simeon  stands  under  whom  he 
claims ;  and  the  result  of  this  is,  that  in  my  opinion  the  deeds  of  the 
23d  and  24th  of  January,  1832,  are  valid  and  binding  deeds,  and  that 
they  are  not  void  against  a  subsequent  purchaser  for  valuable  con- 
sideration, —  and,  consequently,  that  this  bill  fails,  and  that  it  must 
be  dismissed  as  against  the  first  set  of  defendants  and  their  trustees 
with  costs,  but  without  costs  as  against  Sir  Simeon  Henry  Stuart 
and  the  other  defendants  who  support  the  plaintiff's  view  of  the  case. 
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April  29,  30 ;  Maj  2, 1851 ;  February  26, 1852. 

Spect/ic  Performance — Sale  of  Lands  ^^  partly  Freehold,  partly  Lease- 
AoW" —  Uncertainty  of  Boundaries  —  Renewal  of  Lease. 

In  a  contract  for  sale  the  lands  were  described  as  partly  freehold  and  partly  leasehold.  The 
title-deeds  did  not  clearly  define  the  boandaries  and  extent  of  the  two  properties ;  but  the 
uncertainty  did  not  arise  from  an  instrument  incapable  of  legal  construction  in  that  re- 
spect :  — 

Heldy  that  such  an  uncertainty  was  not  an  objection  to  a  decree  for  specific  performance. 

The  vendor  of  leaseholds,  held  under  an  ecclesiastical  corporation,  preriously  to  his  contract 
for  Kale,  was  in  treaty  with  the  lessors  for  a  renewal  of  the  lease,  and  contmued  such  trea^ 
after  the  contract :  — 

Edd^  that  this  did  not  throw  upon  him  the  obligation  of  procuring  such  renewal  for  the  bene- 
fit of  the  purchaser. 

The  bill  was  filed  for  the  specific  performance  of  a  written  agree- 
ment,  dated  the  31st  of  July,  1846,  in  the  following  words ;  — 

1  21  Law  J.  Eep.  (n.  s.)  Cbanc.  525. 
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"  Memorandum,  that  G.  L.  Taylor,  of  &c.,  agrees  to  purchase  of 
Robert  Monro,  of  &c.,  the  premises  called  Belmont  House,  partly 
freehold  and  partly  leasehold,  for  the  sum  of  7,750/.,  the  purchase  to 
be  completed  on  the  Ist  day  of  November  next,  possession  to  be  given 
on  signing  the  formal  agreement,  to  be  drawn  up  agreeably  to  the 
terms  of  this  minute,  when  the  sum  of  2,750/.  is  to  be  paid  by  Mr. 
Taylor  on  account  of  the  purchase-money.  [Provision,  that  the  resi- 
due is  to  be  secured  by  mortgage  on  the  premises.]  Mr.  Taylor 
agrees  to  take  the  same  title  as  Mr.  Monro  took  on  purchasing  from 
the  devisees  and  executors  of  the  late  Duke  of  Brunswick.  [Provi- 
sion, that  Mr.  Taylor  should  also  purchase  certain  stables,  fixtures, 
barges,  &c,  and  have  the  option  of  purchasing  any  part  of  the  furni- 
ture at  a  valuation.]  Mr.  Monro  to  bear  such  expenses  as  are  usually 
borne  by  a  vendor,  and  Mr.  Taylor  those  usually  borne  by  a  pur- 
chaser ;  and  each  party  to  pay  the  expense  of  his  own  surveyor." 

No  other  agreement  was  signed,  nor  was  any  part  of  the  purchase- 
money  paid* 

In  the  conveyance  of  the  premises  from  the  Duke  of  Brunswick  to 
the  plaintiff  in  December,  18i32,  the  freehold  portion  was  described  as 
a  "  messuage  or  tenement,  being  one  of  the  two  into  which  the  capi- 
tal messuage  called  Belmont  House  was  formerly  divided  [describing 
the  appurtenances,]  situate  and  being  on  the  north-west  side  of  the 
road  leading  from  London  to  Wandsworth,  near  Vauxhall  aforesaid, 
and  abutting  south-east  upon  the  said  road;  and  also  all  that  plot, 
piece,  or  parcel  of  land  or  ground,  being  part  and  parcel  of  a  large 
piece  or  parcel  of  ground  formerly  occupied,"  &x;. ;  <*  which  said  plot, 
piece,  or  parcel  of  land  or  ground,  containing  in  front  towards  the 
east,  next  the  turnpike-road  leading  from  Vauxhall  to  Wandsworth, 
twenty-nine  feet  by  admeasurement,  little  more  or  less,  bounded  on 
the  south  by  the  messuage  hereinbefore  described,  and  the  forecourt 
and  garden  thereof,  and  on  the  north  by  the  said  premises,  formerly 
occupied,"  &c.  The  leasehold  portion  was  described  as  <'  all  that 
piece  or  parcel  of  ground  situate,  lying,  and  being  at  the  back  part 
of  the  freehold  messuage  or  tenement  and  premises,  now  or  late  in 
the  occupation  of  Enos  Smith,  ati  Vauxhall,  called  Belmont  House, 
and  forming  part  of  the  garden  belonging  to  the  said  premises,  ex- 
tending down  to  the  River  Thames,  and  on  the  north  side  thereof 
next  and  adjoining  ground  and  premises  heretofore  belonginc;  to," 
&c. ;  "  and  then  running  in  an  oblique  direction  across  the  said  gar^ 
den,  at  the  upper  end  thereof,  next  and  adjoining  the  freehold  part  of 
the  lawn  or  garden  late  of  the  said  Enos  Smith,  then  running  in  a 
line  down  the  River  Thames  on  the  south  side  of  the  said  premises, 
abutting  on  the  wall  dividing  the  said  premises  late  of  the  said  Enos 
Smith  from  premises  late  belonging  to  D.  Pratbernon,"  &c,  **  which 
said  premises  were  some  time  since  sold  by  the  devisees  in  trust  of 
Sir  J.  Mawbey,"  &c. ;  "  and  were,  with  certain  other  parcels,  demised 
by  the  Dean  and  Chapter  of  Canterbury  to  the  said  Sir  J.  Mawbey 
and  D.  Pratbernon  respectively,  comprised  in  Lot  4  of  the  particulars 
of  sale."  The  description  in  the  lease  of  June,  1831,  under  which 
the  premises  were  then  held,  and  in  the  lease  of  June,  1838,  under 
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which  the  same  premises  were  held  at  the  date  of  the  contract  be- 
tween the  plaintiff  and  the  defendant^  was  substantially  the  same  as 
that  contained  in  the  assignment  to  the  plaintiff.  The  term  in  each 
lease  was  twenty-one  years,  reserving  a  yearly  rent  of  2*.  The  premi- 
ses were  not  assignable  without  the  license  of  the  dean  and  chapter. 

The  plaintiff  had  applied  for  a  renewal  of  the  lease  by  the  dean 
and  chapter  before  the  contract  with  the  defendant,  and  the  dean  and 
chapter  had  required  that  in  the  proposed  new  lease  a  plan  of  the  de- 
mised premises  should  be  inserted,  showing  the  boundaries  and  di- 
mensions thereof.  Whilst  the  correspondence  with  reference  to  the 
f)lan  was  going  on,  it  was  discovered  that,  in  an  old  surrendered 
ease  of  the  same  premises,  of  the  date  of  1810,  there  was  a  plan, 
drawn  on  a  scale  of  a  chain  to  an  inch,  stating  the  superficial  quan- 
tity to  be  two  roods.  Two  surveyors,  one  for  the  plaintiff,  and  the 
other  for  the  dean  and  chapter,  thereupon  met,  and  a  plan,  marking 
the  boundaries  of  the  leasehold  premises,  so  as  to  make  the  same 
contain  exactly  two  roods,  was  prepared  by  such  surveyors,  on  the 
13th  of  May,  1846.  By  comparison  of  the  boundaries  set  out  in  the 
plan  thus  prepared,  with  the  boundaries  in  the  plan  on  the  lease  of 
1810,  measured  according  to  the  scale  there  stated,  it  appeared  that 
the  superficial  contents  of  the  demised  premises  were  represented  as 
greater  in  the  old  than  in  the  new  plan.  The  dean  and  chapter  were 
advised  that  the  quantity  of  two  roods  mentioned  in  the  old  plan  was 
an  approximation  only,  and  that  the  actual  dimensions  ought  to  be 
determined  by  admeasurement,  according  to  the  scale;  and  that, 
therefore,  in  any  renewed  lease,  the  plan  should  be  drawn  in  strict 
conformity  with  that  of  1810,  but  omitting  the  superficial  quantity 
of  two  roods. 

A  correspondence  had  taken  place  between  the  solicitors  of  the 
plaint!  AT  ana  the  defendant  on  the  subject  of  the  negotiation  with  the 
dean  and  chapter.  On  the  17th  of  June,  1846,  the  plaintiff's  solicitors 
informed  the  defendant's  solicitors  that  the  dean  and  chapter  having 
declined  to  accede  to  the  plan  settled  by  the  surveyors,  they  fearea 
there  was  no  alternative  but  to  accept  the  lease  as  tendered  by  the 
dean  and  chapter,  and  obtain  the  license  to  assign.  The  defendant's 
solicitors,  on  the  9th  of  July,  replied  that  they  would  advise  their 
clients,  the  Western  Gas-Light  Company  (on  whose  behalf  the  de- 
fendant stated  that  he  had  purchased,)  to  complete  the  purchase  if 
the  plaintiff  would  obtain  a  renewed  lease  in  all  respects  the  same  as 
the  lease  of  June,  1838,* except  as  to  dates.  The  dean  and  chapter 
objected  to  grant  the  renewed  lease  in  the  form  thus  required,  and  in- 
timated that  the  license  should  be  conditional  on  the  new  lease  con- 
taining the  *  approved  plan.  On  the  21st  of  July,  the  defendant's 
BoUcitors  wrote  to  the  plaintifTs  solicitors: — "If  you  can  obtain  a 
license  for  assigning  to  our  clients  the  existing  lease  without  any  con- 
dition, so  that  we  may  hereafter  object  to  any  unreasonable  deviation, 
we  think  they  ought  to  be  satisfied,  and  therefore  we  shall  recom- 
mend it"  On  the  6th  of  August,  1846,  the  defendant's  solicitors 
wrote  to  the  plaintifTs  solicitors,  "  that  as  the  leasehold  and  freehold 
portion  of  the  property  have  not  been  defined  as  requested,  and  as 
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the  license  to  assign  has  been  refused,  the  company  have  no  alterna- 
tive bat  to  abandon  the  contract  and  hold  yonr  client  responsible  for 
compensation."  The  plaintiff  declined  to  accede  to  the  abandon- 
ment  of  the  contract,  and  intimated  that  the  license  would  be  forth- 
with obtained.  Various  modes  of  settlement,  during  the  months  of 
September,  October,  and  November,  were  proposed  but  not  acted 
upon ;  and  in  December,  1846,  a  bill  for  specific  performance  of  the 
contract  was  filed.  The  cause  was  heard  before  Wigram,  V.  C,  who 
made  a  decree,  dated  the  26th  of  June,  1848,  declaring  that  the  plain- 
tiff was  entitled  to  specific  performance,  subject  to  his  making  a  good 
title ;  and  the  usual  reference  was  directed. 

The  Master  by  his  report  found  that  the  plaintiff  could  make  such 
good  title,  and  that  he  first  showed  such  good  title  on  the  3d  of  No- 
vember, 1849,  the  day  when  an  attested  copy  of  the  lease  of  1810  and 
the  plan  thereto  annexed  was  produced  by  the  plaintiff's  solicitor  and 
left  in  the  Master's  office.  To  this  report  the  defendant  excepted,-  on 
the  ground  that  a  good  title  could  not  be  shown ;  and  on  the  other 
band,  the  plaintiff  excepted,  on  the  ground  that  a  good  title  was 
shown,  and  that  before  the  filing  of  the  bill. 

The  case  came  on  to  be  heard  before  Vice- Chancellor  Wigram  on 
these  exceptions  and  further  directions ;  and  a  decree  was  made  on 
the  20th  of  February,  1850,  whereby  the  exceptions  of  both  parties 
were  overruled ;  and  the  Master  was  directed  to  compute  the  pur^ 
chase-money  due  to  the  plaintiff,  and  to  compute  interest  on  the 
6,000/.,  part  of  the  purchase-money,  for  three  years,  commencing  from 
November,  1845,  at  the  rate  of  5/.  per  cent  and  on  the  residue  of  the 
purchase-money  for  three  years,  at  the  rate  of  5L  per  cent,  and  the 
whole  of  the  purchase-money  from  the  expiration  of  the  three  years 
fi'om  the  date  of  the  report,  according  to  the  agreement;  and  the 
Master  was  to  take  an  account  of  the  rents  and  profits  from  the  1st 
of  November,  1845,  and  that  what  should  be  coming  on  the  account 
of  rents  and  profits  should  be  deducted  from  what  should  be  due  to  the 
plaintiff  for  interest ;  and  upon  the  plaintiff  executing  a  proper  con- 
veyance, it  was  ordered  that  the  defendants  should  pay  to  the  plain- 
tiff what  should  remain  due  for  principal  and  interest  Against  this 
decree  the  defendant  appealed. 

The  Solicitor'  Oeneral  and  AmphleU^  for  the  plaintiff. 

RoUy  MalinSj  and  Mickleihwait  for  the  defendant 

The  following  cases  were  cited.  Freme  v.  Wr^ht^  4  Madd.  364 ; 
Grove  v.  Bastardy  2  Phill.  619 ;  s.  c.  17  Law  J.  Rep.  (n.  b.)  Chanc. 
351 ;  Tat/lor  v.  Brown^  2  Beav.  180 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc. 
14 ;  King  v.  Wilson^  6  Beav.  124. 

And  as  to  costs.  Long  v.  Collier ^  4  Russ.  269 ;  Scoanes  v.  Jfor- 
rell^  1  Beav.  251 ;  Sidebolham  v.  Barrington,  5  Beav.  261. 

February  26.     Truro,  L.  C,  after  stating  the  facts  of  the  case, 
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proceeded  as  follows: -—It  has  been  objected  that  the  agreement 
ought  not  to  be  enforced  on  account  of  the  generality  of  the  ex- 
pression '^partly  freehold  and  partly  leasehold;"  but  1  think  this 
objection  is  groundless.  I  am  not  aware  that  it  ever  has  been  held 
that  a  contract  for  the  purchase  of  a  freehold  and  leasehold  pro* 
perty  must  define  the  precise  boundary  of  what  it  is  of  each ;  nor  do  I 
think,  on  principle,  the  indefiniteness  of  such  a  description  in  the  con- 
tract ought  to  be  deemed  a  justifiable  reason  for  not  enforcing  it  If 
the  boundaries  are  known  to  the  parties  at  the  time  of  the  contract, 
the  indefiniteness  of  the  description  h  manifestly  immaterial ;  and 
even  if  it  is  not  known  at  the  time,  and  the  purchaser  should  find  the 
quantity  of  freehold  is  less  than  he  expected,  and  this  should  be  pre-^ 
judicial  to  him,  still  if,  as  in  the  present  case,  there  is  no  proof  of  con- 
cealment or  misrepresentation  on  the  part  of  the  vendor,  the  purchaser 
would  only  have  to  blame  himself  for  his  own  imprudence  in  not  in- 
quiring what  were  the  relative  quantities  of  the  fireebold  and  lease- 
hold premises  before  he  entered  into  the  contract.  As  to  the  state- 
ment that  representations  respecting  the  boundaries  were  made  prior 
to  the  contract,  I  think  there  is  no  sufficient  proof  of  that.  But  it  is 
alleged  that  the  correspondence  shows  that  the  original  contract  had 
been  abandoned,  and  a  treaty  for  a  new  agreement  had  been  entered 
into.  This,  however,  I  do  not  think  is  the  case.  The  letters  merely 
amount  to  a  mode  of  obviating  the  difficulty,  which,  in  the  opinion 
of  the  purchaser,  stood  in  the  way  of  completion  of  the  purchase. 

It  is  further  said,  that  the  defendant  gave  notice  of  abandonment 
of  the  contract,  and  that  notice  had  the  effect  of  putting  an  end  to 
the  contract;  but  it  appears  to  me,  from  a  passage  in  the  evidence, 
that  that  notice  was  afterwards  waived  by  the  subsequent  conduct  of 
the  defendant's  solicitors;  but  besides,  the  circumstances  of  the  con- 
tract were  not  such  as,  in  my  opinion,  to  entitle  the  defendant  to  give 
a  notice  of  abandonment 

It  is  objected  that  this  dispute  respecting  the  division  between  the 
fireehold  and  leasehold  portion  of  the  estate,  is  a  reason  why  this  court 
should  not  enforce  the  agreement ;  but  I  cannot  assent  to  that  I 
will  assume  for  the  purpose  of  the  argument  that  a  vendor,  who  con- 
tracts to  sell  property  described  as  '<  partly  freehold  and  partly  lease- 
hold," and  in  the  absence  of  specific  stipulations  relieving  himself 
from  the  obligation,  is  obliged  to  show  the  purchaser  what  part  is 
freehold  and  what  part  is  leasehold ;  and  that  in  the  present  case,  the 
stipulation  that  the  purchaser  should  take  the  same  title  as  the  vendor 
had  from  the  devisees  and  executors  of  the  Duke  of  Brunswick  does 
not  remove  that  obligation,  for  a  knowledge  of  the  tenancy  of  the 
different  portions  of  the  estate  may  be  of  the  utmost  importance  as 
regards  the  beneficial  use  of  the  property.  But  assuming  this  to  be 
the  law,  I  think  that  by  the  production  of  the  lease  of  1810,  the 
vendor  sufficiently  fulfilled  his  obligation  to  show  what  part  was  lease- 
hold and  what  part  was  freehold,  even  supposing  it  to  be  wholly  un- 
certain whether  the  specification  of  <^two  roods"  is  to  be  taken  as 
against  the  dean  and  chapter,  or  whether  the  dimensions  ought  to  be 
determined  by  the  application  of  a  scaie^  and  the  larger  quantity  be 
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thereby  determined  to  be  leasehold.  I  put  out  of  the  question  l&e 
argument  that  the  uncertainty  is  only  an  uncertainty  in  law,  and  an 
uncertainty  that  could  be  determined  by  a  decree  when  pronounced, 
which  would  determine  what  the  contract  was  from  the  beginning, 
and  I  will  assume  that  there  is  an  uncertainty  which  could  not  be 
thus  determined,  and  assuming  this,  is  it  such  an  uncertainty  as  ought 
to  be  raised  as  a  ground  for  refusing  specific  performance  under  the 
circumstances  of  the  case  ? 

It  is  agreed  on  aD  hands  that  the  leasehold  part  occupies  the  whole 
of  the  river  frontage,  and  that  the  freehold  occupies  the  whole  bound- 
ary of  the  turnpike-road.  The  only  uncertainty  is  what  is  the  exact 
position  of  the  division  line  between  the  freehold  and  leasehold,  and 
consequently,  whether  the  leasehold  is  only  two  roods,  or  somewhat 
more,  say  two  and  a  half  roods.  I  lay  no  stress  on  the  smaUness  of 
the  quantity  claimed  by  the  dean  and  chapter,  and  I  will  suppose  it 
to  be  of  the  utmost  importance  to  the  purchaser  that  the  leasehold 
should  consist  of  two  roods  only.  Supposing  this  to  be  so,  and  as- 
suming nevertheless,  that  the  additional  part  which  is  claimed  by 
the  dean  and  chapter  really  is  freehold,  and  assuming  what  certainly 
may  not  be  more  prejudicial  to  the  purchaser,  that  it  is  wholly  uncer- 
tain whether  that  partis  freehold  or  leasehold,  and  such  an  uncertainty 
can  never  be  removed,  the  purchaser  has  sustained  no  damage  —  he 
has  all  that  the  vendor  had  and  all  that  the  purchaser  contracted  to 
buy ;  for,  considering  the  value  of  the  good-will  of  a  tenant  holding 
under  the  dean  and  chapter,  he  was  satisfied  to  teke  the  estate  with- 
out stipulation,  as  to  the  respective  quantities  of  freehold  and  lease- 
hold. All  he  has  to  do  is,  to  see  that  the  leasehold  embraces  the 
larger  rather  than  the  smaller  of  the  two  quantities  of  which  it  is  ad- 
mitted to  consist,  and  to  deal  with  the  estate  accordingly  for  the  pur- 
poses to  which  he  might  think  fit  to  apply  it.  After  such  a  contract 
as  that  entered  into,  if  two  and  a  half  roods  had  been  the  quantity 
mentioned  in  the  body  of  the  plan  of  the  lease  of  1810,  it  cannot  be 
contended  that  tUe  purchaser  would  be  entitled  to  resist  the  specific 
performance,  when  it  was  under  a  general  description  which  did  not 
define  the  relative  positions  of  the  freehold  and  leasehold,  and  when 
there  is  no  proof  that  any  representations  were  made  to  him  as  to  the 
quantity  of  the  one  or  the  other,  or  the  boundaries  between  them ; 
and  how  then  can  it  be  maintained  that  the  purchaser  is  entitied  to 
resist  the  specific  performance,  merely  because  the  quantity  mentioned 
in  the  body  of  the  plan  was  two  roods,  while  the  scale  on  the  plan 
from  the  dean  and  chapter  gives  about  two  and  a  half  roods,  when  he 
purchased  under  a  general  description  of  "  partly  leasehold  and  parUy 
freehold,"  and  when  there  is  no  proof  that  at  the  time  of  the  contract 
he  was  ever  led  to  suppose,  or  had  any  reason  to  suppose,  that  the 
leasehold  consisted  only  of  two  roods,  or  the  boundary-line  between 
the  freehold  and  leasehold  was  of  the  one  portion  rather  than  of  the 
other  ?  To  resist  the  specific  performance  upon  these  grounds,  when 
it  could  not  have  been  resisted  if  the  quantity  specified  in  the 
body  of  the  plan  had  been  two  and  a  half  roods,  is  to  resist  the  spe- 
cific  performance  merely  on  account  of  the  possibility  of  the  quantity 
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of  the  freehold  being  greater,  and  the  bargain  somewhat  more  bene- 
ficial in  the  present  case  than  it  would  have  been  if  the  quantity 
mentioned  in  the  body  of  the  plan  had  been  two  and  a  half  roods,  and 
there  had  been  no  doubt  that  the  leasehold  consisted  of  as  great  an 
amount. 

As  to  the  notice  mentioned  in  Mr.  Finch's  (the  agent  of  the  dean 
and  chapter)  letter  of  the  25th  of  July,  which  was  to  this  effect :  r— 
^  That  the  fine  set  and  paid  for  the  renewal  of  the  lease  was  expressly 
on  an  understanding  that  the  new  lease  should  contain  such  a  de- 
scription and  plan  of  the  proposed  premises  as  should  be  approved  by 
the  dean  and  chapter :  "  —  that  furnishes  no  reason  why  the  contract 
should  not  be  performed;  for  independently  of  the  consideration  that 
the  defendant  purchased  without  any  stipulation  as  to  the  relative 
quantities  of  the  leasehold  and  fireehold,  the  letter  of  Messrs.  Phillips 
&  Son  (the  defendant's  solicitors)  of  the  1st,  renders  that  notice  im- 
material :  for  they  say  — "  If  you  can  obtain  a  license  for  assigning 
to  our  client  the  existing  lease  without  any  condition,  so  that  we  may 
hereafter  object  to  any  unreasonable  deviation,  we  think  they  ought  to 
be  satisfied,  and  shall,  therefore,  recommend  it"  If  the  dean  and  chap- 
ter should  hereafter  insist,  when  a  renewal  is  applied  for,  that  the  plan 
in  the  lease  of  1810  should  be  adopted,  omitting  the  specification  of 
the  quantity,  and  that  the  leasehold  should  be  stated  to  amount  to 
the  quantity  for  which  the  dean  and  chapter  has  contended,  that  would 
merely  be  a  demand  which  the  defendant  would  be  prepared  to  ex- 
pect, and  notwithstanding  the  expectation  of  which  in  this  case,  his 
solicitors  expressed  their  willingness  to  accept  the  assignment  of  the 
lease. 

But  it  is  further  contended  that  the  delay  which  has  taken  place, 
and  the  position  of  the  company  on  whose  behalf  the  defendant  pur- 
chased, furnishes  a  reason  why  the  court  should  not  enforce  the 
agreement  It  is  submitted  by  the  answer  that  by  reason  of  the  seri- 
ous and  prejudicial  delay  that  had  arisen  previous  to  the  month  of 
August,  1846,  in  the  completion  of  the  purchase,  which  would  prevent 
the  company  from  commencing  the  manufacture  of  gas,  and  proceed- 
ing with  building  operations  which  were  absolutely  necessary,  and 
which  had  been  determined  on  by  the  company  on  the  defendant  en- 
tering into  the  contract,  the  defendant  was  justified  in  abandoning  the 
contract)  and  the  more  especially  as  the  company  had  been  compelled 
by  reason  of  such  delay  to  purchase  other  and  less  advantageous 
premises  for  the  purpose  of  carrying  on  the  manufacture  of  gas.  There 
does  not  appear  to  be  any  evidence  of  this,  or  that  the  plaintiff  or  his 
solicitor  was  aware  of  the  purpose  for  which  the  defendant  or  the  com- 
pany made  the  purchase.  But  even  if  that  were  otherwise,  the  de- 
fendant might  have  at  once  put  an  end  to  the  delay  by  assenting  to 
the  claim  of  the  dean  and  chapter,  which  he  might  have  done  without 
any  stipulation  or  understanding  as  to  the  quantity  of  the  leasehold. 

Another  objection  urged  by  the  defendant  is,  that  the  plaintiff  con- 
tracted and  was  bound  to  procure  a  renewed  lease  for  the  defendant 
But  this  is  not  so.  It  is  true  the  plaintiff,  prior  to  the  contract,  was 
in  treaty  for  a  new  lease,  and  he  made  an  exertion  to  procure  it ;  but 
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the  contract  itself  is  silent  in  respect  of  any  renewal,  and  the  plaintif!^ 
in  the  absence  of  express  words,  must  be  taken  only  to  have  assigned 
what  he  himself  had,  either  in  law  or  in  equity,  unless  there  were 
special  circumstances  creating  an  obligation  independent  of  the  con- 
tract It  was  expected  that  the  plaintiff  would  endeavor  to  procure 
a  renewal,  if  it  were  only  with  a  view  to  his  own  benefit  in  the  event 
of  the  contract  breaking  off.  But  admit  he  did  so  for  the  benefit 
of  the  purchaser  alone,  (and  from  the  general  tenor  of  the  corres- 
pondence, that  would  appear  to  be  the  case,)  that  did  not  create  an 
obligation  on  the  part  of  the  plaintiff  to  promote  such  a  renewal. 
There  is  no  proof  of  its  being  for  any  consideration ;  and,  therefore,  it 
is  not  one  which  a  court  of  equity  would  enforce  even  if  it  had  not 
been  waived  by  the  defendant,  as  it  seems  to  me  to  have  been  by  the 
letter  of  1846. 

With  reference  to  the  defendant's  exceptions,  I  am  of  opinion,  for 
the  reasons  I  have  already  given,  that  a  good  title  is  shown  notwith- 
standing the  uncertainty  as  regards  the  boundary-line  to  which  I  have 
adverted. 

With  regard  to  the  plaintiff's  exception  to  the  report  as  to  the  time 
when  a  good  title  was  shown,  I  think  the  exception  ought  to  be 
allowed.  Liooking  at  the  correspondence,  I  conceive  that  the  defend- 
ant or  his  agent  must  be  deemed  to  have  known  in  the  course  of  the 
correspondence,  before  the  institution  of  the  suit,  what  was  the  pre- 
cise point  in  dispute  between  the  plaintiff  and  the  dean  and  chapter  ; 
and,  consequently,  for  the  reasons  I  have  already  given,  the  dispute 
did  not  show  that  a  good  title  could  not  then  be  made,  and  I  think 
that  interest  ought  to  be  allowed  from  the  time  fixed  for  the  comple- 
tion of  the  contract 

With  regard  to  the  costs,  even  supposing  that  a  good  title  was  not 
shown  until  the  attested  copy  of  the  lease  of  1810  was  produced  in 
the  Master's  office,  I  agree  with  the  Vice  Chancellor  that  the  same 
kind  of  litigation  would  have  arisen,  even  if  the  lease  of  1810  had 
been  produced  before  the  filing  of  the  bill,  and  the  plaintiff  is  there- 
fore entitled  to  the  costs  of  the  suit 

Appeal  of  the  defendant  dismissed  with  costs ;  and  the  plaintiff's 
exceptions  to  the  Master's  report  allowed. 


Money  t?.  Jorden.^ 

Jannary  19,  20,  21 ;  February  7,  9, 1852. 

Injunction -^^  Debt  —  Promise   to  forego — Irrevocable  Engagemenls 

Ckmtra>cte(L 

The  ooart  will  restrain  a  party  from  enforcing  a  legal  daim  where  promises  have  been  made 

1  21  Law  J.  Bep.  (k.  s.)  Chaoc.  581. 
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to  the  person  Icgallj  liable,  not  to  enforce  it,  upon  the  faith  whereof  obligations  have  been 
entered  into. 

L.  M.  while  a  feme  tole  became  the  owner  of  a  bond  and  warrant  of  attorney,  npon  which 
judgment  had  been  entered  up,  which  the  plaintiff,  J.  W.  B.  M.,  had  given  to  secure  the  re* 
payment  of  1,200/.,  and  she  repeatedly  promised  not  to  enforce  the  securities,  upon  which 
tlie  plaintiff,  J.  W.  B.  M.,  contracted  irrevocable  enga^ments.  L.  M.,  after  her  marriage, 
jointly  with  her  husband,  took  proceedings  at  law  against  J.  W.  B.  M.  to  enforce  payment 
of  these  securities ;  and  upon  a  bill  filed  by  him :  — 

Bdd^  that  as  L.  M.  had  by  her  representations  induced  J.  W.  B.  M.  to  enter  into  irrevocable 
engagements,  she  could  not  repudiate  her  assurances,  and  the  court  granted  a  perpetual  in* 
junction  to  restrain  her  proceedings  to  enforce  payment,  and  directed  satisfaction  to  be 
entered  up  on  the  judgment,  with  costs. 

The  facts  of  the  case  are  sufficiently  stated  in  the  jadgment,  where 
most  of  the  cases  cited  are  also  referred  to. 

iJ.  Palmer  and  Bales  appeared  for  the  plaintiff,  James  William 
Bayley  Money.  Hammersley  v.  Tfie  Baron  de  Biel^  12  CI.  &  F.  45, 61, 
78 ;  Neville  v.  Wilkinson,  1  Bro.  C.  C.  543 ;  Hobbs  v.  Norton,  1  Vern, 
136 ;  Pearson  v.  Morgan,  2  Bro.  C.  C.  388 ;  Cross  v.  ^rngg,  6  Hare, 
552 ;  s.  c.  19  Law  J.  Rep,  (n.  s.)  Chanc.  528 ;  Flower  v.  Marten,  2 
Myl.  &  Cr.  459 ;  s.  c.  6  Law  J.  Rep,  (n.  s.)  Chanc.  167 ;  Wekett  v. 
Rahy,  2  Bro.  P.  C.  386,  Toml.  ed. ;  Kirk  v.  Clark,  Prec.  Ch.  276 ; 
Maunsell  v.  White,  1  Jo.  &  Lat  539,  557,  567. 

Willcock  and  F>  T.  WhUe  appeared  for  the  defendants,  William 
Prue  Jorden  and  Louisa  his  wife.  Doe  d.  Sweetlandv,  Webber,  1  Ad. 
&  E.  733;  s.  c.  3  Law  J.  Rep.  (n,  s.)  K.  B.  208;  Haighw.  Brooks,  10 
Ad.  &  E,  309,  323 ;  s.  c.  2  P.  &  D.  477 ;  9  Law  J.  Rep.  (n.  s.)  Q.  B. 
99,  194 ;  Longridffe  v.  Dorville,  5  B.  &  Aid.  117, 123. 

The  Master  of  the  Rolls.     The  plaintiff  in  this  case  seeks  to 
restrain  the  defendants  from  enforcing  execution  on  a  judgment  en- 
tered up  on  a  bond  and  warrant  of  attorney,  given  by  him  in  Novem- 
ber, 1841,  and  February,  1842,  to  Charles  Alarnell,  the  brother  of  the 
defendant,  Mrs.  Jorden.     The  plaintiff  brings  forward  two  distinct 
grounds  for  the  relief  which  he  seeks:  first,  he  alleges  that  the  de- 
fendant, Mrs.  Jorden,  the  legal  personal  representative  of  the  obligee 
in  the  bond,  is  estopped  from  enforcing  any  money  due  upon  it,  by 
reason  of  her  solemn  declarations  and  assurances  that  she  would 
never  attempt  to  do  so,  and  on  the  faith  of  those  assurances  irrevo- 
cable obligations  have  been  entered  into  between  him  and  third  persons, 
in  which  all  the  parties  to  these  obligations  have  acted  on  the  truth  of 
such  declarations  and  assurances.     Secondly,  the  plaintiff  alleges  that 
the  father  of  the  plaintiff,  and  the  defendant,  Mrs.  Jorden,  then  Miss 
Marnell,  entered  into  an  agreement  by  which,  in  consideration  of  his 
giving  up  to  her  a  house  at  Midnapore,  in  the  East  Indies,  of  which  she 
received  the  benefit,  instead  of  settling  it  upon  his  son's  marriage,  she 
agreed  not  to  attempt  to  enforce  payment  of  any  thing  from  the  plain- 
tiff on  this  bond  or  warrant  of  attorney;  and  a  third  point  is  brought 
forward  by  the  plaintiff,  which  is  subordinate  to  the  other  two, — ^^that  in 
case  the  court  should  be  of  opinion  that  the  defendant  is  entitled  to 
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recover  on  the  judgment,  the  plaintiff  then  insists  that  the  amount  to  be 
recovered  ought  to  be  limited  to  one  third  of  the  sum  nominally  secured 
by  the  bond  and  warrant  of  attorney.  The  facts,  so  far  as  I  consider 
it  necessary  to  refer  to  them  for  the  purpose  of  explaining  the  conclu- 
sion to  which  I  have  come,  are  as  follows :  — 

The  plaintiff  in  the  year  1841,  then  a  young  and  inexperienced 
man,  was  induced  by  two  persons,  of  the  names  of  Patrice  Gougis 
and  Crouy  Chanel,  to  engage  in  a  speculation  in  the  stock  market  for 
the  purchase  and  subsequent  sale  of  Spanish  bonds,,  in  the  expect- 
ation of  a  rise  in  those  securities.  At  the  same  time,  a  gentleman  of 
the  name  of  Hooper,  who  was  a  friend  of  Mr.  Marnell,  was  induced 
to  concur  in  the  transaction.  Mr.  Marnell,  the  brother  of  Mrs.  Jor- 
den,  then  Miss  Marnell,  was  applied  to,  to  furnish  funds  for  this  specu- 
lation, which  he  agreed  to  do  to  the  extent  of  1,200^  on  the  con- 
dition that  at  his  option  he  should  either  have  interest  on  his  advance 
at  the  rate  of  30^.  per  cent,  per  annum,  or  one  eighth  of  the  profits 
realized.  According  to  this  arrangement,  I  see  nothing  to  counte- 
nance the  idea  that  he  was  in  any  event  to  be  liable  for  any  loss,  if 
any  should  be  incurred  by  the  transaction.  He  subsequently  elected 
to  take  the  one  eighth  of  the  profits.  The  speculation  turned  out  a 
failure,  and  the  profits  nothing,  and  consequently  he  was  entitled  only 
to  be  repaid  the  1,200/.  capital  he  had  advanced.  He  applied  to  have 
this  money  repaid,  and  three  bills  of  exchange  for  500L  each,  drawn 
by  Hooper  on  and  accepted  by  the  plaintiff,  were  indorsed  by  Chanel 
and  were  given  to  Marnell.  In  November,  1841,  Marnell  insisted  on 
the  plaintiff  and  Hooper  giving  him  a  joint  and  several  bond  for  the 
1,200/.  due,  which  they  accordingly  did  on  the  23d  of  November, 
1841,  and  the  three  bills  were  given  up,  and  on  the  4th  of  February 
following,,  Mr.  Marnell  obtained  from  the  plaintiff  a  warrant  of  at- 
torney, on  which,  shortly  afterwards,  on  the  23d  of  that  month,  judg- 
ment was  entered  up  against  him  for  the  amount  due.  Mr.  Marnell 
was  the  intimate  friend  of  the  plaintifTs  father,  whose  family  had,  as 
it  is  alleged,  and  seems  to  me  to  be  proved,  received  considerable 
benefits  from  him.  During  the  whole  course  of  the  transaction  the 
father  was  absent  in  Spain,  and  many  observations  have  been  made 
on  the  supposed  advantage  taken  of  this  young  man,  inexperienced 
in  the  ways  of  the  world,  and  deprived  of  that  protection  which  his 
father's  presence  would  have  afforded.  I  am,  however,  of  opinion 
that  I  cannot  regard  any  such  observations.  Mr.  Marnell  had  ad- 
vanced the  1,200/.  to  the  four  persons  engaged  in  this  transaction, 
and  he  was  entitled  to  be  repaid  this  amount  by  them,  and  they,  on 
the  facts  as  they  appear  before  me,  were  jointly  and  severally  liable 
for  the  whole  amount. 

The  case  made  by  the  bill  is  not,  although  it  contains  a  suggestion 
to  that  effect,  that  the  securities  given  by  the  plaintiff  ought  to  be  de- 
livered up  and  cancelled,  on  the  ground  that  they  were  obtained  from 
•  him  by  any  of  the  means  which  induce  a  court  of  equity  to  interfere 
to  prevent  deeds  from  being  made  available  against  the  persons  who 
execute  them,  nor,  in  truth,  if  such  a  case  had  been  brought  forward, 
could  it  have  been  successfully  maintained  on  the  admitted  facts. 
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Whether,  having  regard  to  his  intimacy  with  the  family  and  the  youth 
and  inexperience  of  the  plaintiffi  Mr.  Marnell  ought  not  to  have  warn- 
ed this  younff  man  against  the  transaction  he  was  about  to  embark 
in,  instead  of  lending  him  money  to  carry  it  on,  whether  there  was 
want  of  delicacy,  or  whether  even  threats  and  pressure  were  employ- 
ed in  the  mode  in  which  the  bond  and  warrant  of  attorney  were  ob- 
tained from  him,  are  questions  on  which  I  express  no  opinion.  What* 
ever  opinion  I  may  entertain,  looking  at  them  in  a  moral  aspect,  I 
cannot  for  the  reasons  I  have  stated  on  the  present  occasion  regard 
them  judicially,  except  so  far  as  they  may  throw  a  light  on  the  sub- 
sequent acts  of  Miss  Marnell,  and  assist  in  explaining  the  motives  by 
which  her  conduct  seems  to  have  been  guided.  Mr.  Marnell  did  not 
long  survive  this  transaction.  He  took  no  steps  to  enforce  the  pay- 
ment of  the  amount  due  on  the  securities. 

At  that  time  the  plaintiff  was  possessed  of  no  property  beyond  his 
commission ;  some  negotiation  took  place  after  his  return  from  Spain 
between  the  father  of  the  plaintiff  and  Mr.  Marnell,  for  the  delivery 
up  of  the  bond  on  payment  of  one  third  of  the  principal  sum  due, 
but  this  negotiation  ended  in  nothing,  and  on  the  28th  of  January, 
1843,  (in  less  than  a  twelvemonth  after  the  warrant  of  attorney  had 
been  given,)  Mr.  Marnell  died.  By  his  will  he  left  all  his  property  to 
his  sister,  now  the  defendant,  Mrs.  Jorden,  and  he  made  her  and  the 
father  of  the  plaintiff  the  executors  of  his  will. 

The  will  was  proved  by  Mrs.  Jorden,  who  made  no  attempt  to  re- 
cover any  money  from  the  plaintiff  on  this  bond  or  judgment  until 
the  commencement  of  the  year  1850,  and  after  her  marriage  with  the 
defendant,  Mr.  Jorden,  which  took  place  in  1848.  In  August,  1845, 
the  plaintiff  married  a  Miss  Poore,  and  it  was  in  anticipation  of  this 
event,  and  previously  to  its  taking  place,  that  the  declarations  of  the 
defendant,  Mrs.  Jorden,  are  alleged  to  have  been  made,  on  which  the 
plaintiff  rests  his  first  ground. 

Before  I  examine  the  evidence  on  this  subject,  I  think  it  is  desir- 
able to  state  what  I  consider  to  be  the  principles  of  equity  which 
govern  cases  of  this  nature,  and  I  shall  then  consider  whether  the  evi- 
dence brings  the  case  within  the  principle  on  which  relief  can  be 
granted.  It  is  a  principle  of  the  common  law,  to  be  discovered  in 
the  earliest  cases,  and  more  particularly  in  the  action  for  deceit,  that 
a  man  is  responsible  for  the  truth  of  the  assertion  which  he  makes, 
and  if  a  man  makes  a  statement  to  another,  knowing  that  statement 
to  be  false,  and  with  the  view  of  thereby  inducing  the  person  to  whom 
he  makes  the  statement  to  do  an  act  whereby  that  person  receives  an 
injury,  an  action  will  lie  at  his  suit  against  the  person  who  made  the 
statement,  although  he  derived  no  profit  or  advantage  from  it,  or  from 
the  act  he  thereby  induced  the  other  to  perform.  This  was  the  case 
of  Pasley  v.  Freeman,  3  Term  Rep.  51,  which  has  been  followed  by  a 
long  series  of  decisions.  It  does  not  affect  the  principle  I  am  now 
considering  that  a  statute,  9  Geo.  4,  c.  14,  was  subsequently  passed, 
which,  in  order  to  prevent  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  firom 
being  rendered  nugatory,  enacted  that  in  certain  cases  the  statements 
must  be  made  by  writing,  and  unless  so  made  an  action  could  not  be 
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maintamed  upon  tbem.  The  principle  of  the  law  was,  that  a  man 
was  responsible  for  his  solemn  statement,  if  made  with  a  view  of  in- 
ducing another  to  act  upon  it.  The  doctrine  of  the  common  law  in 
matters  of  warranty  is  but  another  branch  and  illustration  of  the  same 
principle.  Equity,  in  following  this  doctrine  of  the  common  law,  has, 
I  apprehend,  done  so  to  this  extent  It  does  not  stay  to  inquire 
whether  in  such  cases  the  statements  made  were  false  or  true,  but  if 
a  deliberate  statement  be  made  by  one  person  to  another,  who  believ- 
ing that  statement  to  be  true,  and  upon  the  faith  of  it,  enters  into 
engagements,  the  person  who  made  the  statement  shall  not  be  per- 
mitted by  any  act  of  his  to  falsify  it :  nay,  more,  he  shall  be  com- 
pelled, so  far  as  lies  within  his  power,  to  make  good  the  statement  he 
has  asserted  to  be  true.  The  cases  on  this  subject  are  numerous.  I 
will  refer  shortly  to  some  of  them. 

In  Gale  v.  Lindo^  1  Vern.  475,  where  a  man  had  given  a  sum  of 
money  to  his  sister  in  order  to  make  her  a  portion  sufficient  to  induce 
a  man,  who  afterwards  became  her  husband,  to  marry  her,  and  had 
taken  her  bond  for  the  payment  of  the  sum  so  lent,  although  the  hus- 
band had  died  without  issue  and  ignorant  of  the  transaction,  the 
court  would  not  allow  the  brother  to  enforce  this  bond  against  his  sis- 
ter, the  widow.  In  Montefiori  v.  Montefiori^  1 W.  Black.  363,  which  is 
cited  somewhat  differently  from  Mr.  Filmer's  notes  in  Neville  v.  WU" 
kinsoriy  in  order  to  assist  his  brother's  marriage,  a  man  stated  he 
owed  his  brother  a  sum  of  money  on  the  balance  of  a  partnership 
account,  and  gave  a  note  for  that  amount  to  be  shown  to  the  friends 
of  the  lady,  on  the  faith  of  which  the  marriage  took  place.  Shortly 
afterwards,  the  brother  of  the  husband  reclaimed  the  note,  and 
the  matter  having  been  referred  to  arbitration,  and  the  arbitrators 
having  directed  the  note  to  be  delivered  up,  two  applications  were 
made  to  the  Court  of  King's  Bench,  one  for  an  attachment  for  non- 
performance of  the  award,  and  another  to  set  it  aside.  Lord  Mans- 
field discharged  the  rule  for  the  attachment,  and  made  absolute  the 
rule  for  setting  aside  the  award.  His  observations  are  very  pertinent 
They  are  to  this  effect :  "  The  law  is,  that  where,  upon  proposals  of 
marriage,  third  persons  represent  any  thing  material  in  a  light  different 
from  the  truth,  even  though  it  be  by  collusion  with  the  husband,  they 
shall  be  boiud  to  make  good  the  thing  in  the  manner  in  which  they 
represented  it  It  shall  be  as  represented  to  be ;  and  the  husband 
alone  is  entitled  to  relief  as  well  as  when  the  fortune  so  misrepre- 
sented has  been  specifically  settled  on  the  wife,  for  no  man  shall  set 
up  his  own  iniquity  as  a  defence,  any  more  than  as  a  cause  of  action. 
The  arbitrators,  therefore,  being  clearly  mistaken  in  point  of  law,  the 
award  must  be  set  aside."  Li  Neville  v.  Wilkinson^  the  defendant 
being  employed  to  make  out  a  full  and  complete  list  of  all  the  debts 
and  liabilities  of  the  plaintiff,  and  to  deliver  it  when  made  out  to  the 
father  of  the  lady  whom  the  plaintiff  was  about  to  marry,  consented 
at  the  request  of  the  plaintiff  (who  stated  his  apprehension  that  the 
dbdosure  of  the  whole  truth  would  prevent  his  marriage)  to  omit 
from  the  list  the  amount  due  from  the  plaintiff  to  himself,  the  defend- 
ant   The  marriage  having  taken  place,  the  Lord  Chancellor  granted 
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an  injunction  to  restrain  the  defendant  from  enforcing  payment  of 
that  debt,  and  declared  his  opinion  that  the  defendant  could  never  re- 
cover against  the  plaintiff,  Mr.  Neville.  In  J%e  Vauzhall  Bridge 
Company  v.  Bki,rl  Spencer^  Jacob,  64,  Lord  Eldon,  speaking  of  Neville 
V.  Wilkimcm^  says  he  "  remembers  arguing  the  case  with  obstinacy, 
but  Lord  Thurlow  thought,  that  having  made  a  misrepresentation,  a 
court  of  equity  must  hold  him  to  it,  and  that  although  the  plaintiff 
was  a  particeps  criminw."  The  case  of  ScoU  v.  Scotij  1  Cox,  366, 
and  many  other  cases,  might  be  referred  to  illustrating  the  same  subject, 
and  establishing  the  principle  I  have  already  stated,  that  a  man  who, 
by  his  deliberate  assertion,  induces  another  to  enter  into  obligations, 
cannot  afterwards  by  his  acts  negative  the  truth  of  that  assertion. 

The  next  point  I  have  to  consider  is,  whether  the  evidence  in  this 
case  establishes  that  Miss  MarneU,  now  Mrs.  Jorden^  did,  on  the  mar- 
riage of  the  plaintiff  in  1845,  make  such  solemn  assertions  and  decla- 
rations respecting  her  own  conduct  and  intention  as  to  bring  her 
within  the  rule  of  equity  enforced  by  this  court,  which  I  have  already 
stated.  I  may  observe,  that  the  evidence  of  the  intention  of  Miss 
MarneU,  previously  to  the  marriage  of  the  plaintiff,  is  material  only  so 
far  as  it  corroborates  the  evidence  respecting  the  statements  of  Miss 
MarneU  at  the  time  of  the  plaintiff's  marriage,  on  which  this  case 
must  stand.  It  is  also  to  be  observed,  that  no  statement  is  aUeged  to 
have  been  made  by  the  defendant  directly  to  the  plaintiff,  or  to  Lady 
Poore,  or  to  any  relative  of  the  lady  about  to  be  made  the  wife  of  the 
plaintiff.  In  order,  therefore,  to  support  the  plaintiff's  case,  it  is  ne- 
cessary that  the  statements  relied  on  should  have  been  made  with 
the  knowledge,  or  in  the  beUef,  that  they  would  be  communicated  to 
the  plaintiff  and  his  intended  wife,  or  to  the  mother  of  the  lady. 

I  proceed  to  consider  the  evidence  for  the  purpose  of  considering 
whether  it  estabUshes,  first,  that  the  defendant,  then  Lbuisa  Marnell, 
did,  at  the  time  when  the  treaty  for  the  marriage  between  the  plain- 
tiff and  his  present  wife  was  pending,  make  any  statement  to  the 
effect  that  she  would  never  sue  the  plaintiff  on  the  bond  or  enforce 
the  money  due  from  him  on  that  security.  Secondly,  whether  such 
declarations  were  made  in  the  beUef  and  expectation,  and  with  the 
view  and  for  the  purpose  of  their  being  communicated  to  the  plaintiff 
and  his  intended  wife,  or  to  Lady  Poore  and  the  friends  of  the  lady, 
previously  to  his  marriage ;  and  thirdly,  whether  such  declarations 
were,  in  fact,  so  communicated  and  the  marriage  contract  regulated 
upon  them  and  on  the  beUef  of  their  truth.     Unless  these  three  pro- 

f)ositions  are  established,  the  case  of  the  plaintiff  on  this  head,  at 
east,  must  fail. 

With  regard  to  the  first  of  these  propositions,  the  material  part  of 
the  evidence  is  to  this  effect  The  defendant  Pulcherie  Money  states, 
in  answer  to  the  thirtieth  interrogatory,  "  That  on  the  occasion  of  a 
morning  visit  of  Louisa  Jorden  to  me,  on  her  being  about  to  quit 
Brighton,  in  August  or  September,  1844, 1  had  a  conversation  with 
her  on  the  subject  of  the  bond  and  my  son  WiUiam  Money's  then  in- 
tended marriage ;  when  I  said  to  the  defendant^  Louisa  Jorden,  '  You 
have  long  given  up  the  debt,  so  it's  only  a  nominal  thing,  and  it's  no 
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use  your  keeping  a  paper  you  have  long  since  promised  you  would 
never  enforce.'  She  replied, « I  will  be  trusted ; '  to  which  I  replied, 
*  Who  talks  of  not  trusting  you  ?  But  you  may  marry,  and  then  you 
will  be  at  the  command  of  your  husband.'  She  then  said  she  wanted 
to  keep  the  bond  in  case  she  could  ever  use  it  against  Hooper.  I  re- 
plied, '  If  you  will  give  it  to  me  I  shall  ensure  it  never  can  be  used 
against  William,  and  I  promise  to  return  it  to  you  if  ever  you  require 
to  use  it  against  Hooper.'  To  this  she  said,  *  I  give  you  my  word 
of  honor  that  I  will  never  use  it  against  William,  but  I  will  be  trusted, 
and  I  will  keep  it ;  besides,'  she  added,  *  you  know  very  well  that  I 
have  made  my  will,  and  that  William  is  heir  to  every  thing  I  possess.' " 
The  evidence  of  this  witness  is  distinct  as  to  the  making  of  such 
statements.  The  account  given  by  the  defendant  in  her  answer  of 
the  same  conversation  is  to  this  effect.  The  defendants  say,  "  They 
admit  that  in  the  year  1845  the  plaintiff  was  engaged  to  be  married, 
and  that  prior  to  the  marriage,  Pulcherie  Money,  the  mother  of  the 
plaintiff,  had  some,  but  not  many  conversations  with  the  defendant 
Louisa  Jorden,  with  reference  to  the  marriage  of  the  pfaintiff ;  but 
the  defendant  Louisa  Jorden  says,  and  the  defendant  William  Prue 
Jorden  believes,  that  Pulcherie  Money  had  not  many  or  any  conver- 
sations with  the  defendant  Louisa  Jorden  with  reference  to  the 
worldly  interests  of  the  plaintiff,  or  with  reference  to  the  fortune  of 
his  then  intended  wife,  or  with  reference  to,  among  other  things,  the 
said  bond ;  and  that  Pulcherie  Money  did  not  ask  the  defendant 
Louisa  Jorden  why,  since  she  had  long  since  given  up  the  said  debt, 
she  did  not  execute  a  formal  release  to  the  plaintiff  of  the  said  debt; 
but  the  defendant  Louisa  Jorden  says,  and  the  defendant  William 
Prue  Jorden  belieyes,  that  the  said  Pulcherie  Money  on  one  occasion 
referred  to  the  said  bond  and  debt,  and  to  the  expressed  intention  of 
the  defendant  Louisa  Jorden  not  to  distress  the  plaintiff,  and  to 
.the  subject  of  her  will  in  his  favor,  and  urged  the  defendant  Louisa 
Jorden  to  give  up  the  bond  to  her,  Pulcherie  Money,  to  keep,  which 
the  defendant  Louisa  Jorden  refused  to  do ;  and  stated  in  the  course 
of  such  conversation  that  she  would  not  be  doubted,  (meaning 
as  to  her  intention  not  to  distress  the  plaintiff,)  and  also  stated,  in  the 
course  of  such  conversation,  that  she  should  retain  the  said  bond  as 
a  security  against  John  Hooper." 

This  passage  is,  in  my  opinion,  after  carefully  comparing  the  two, 
a  strong  confirmation  of  the  evidence  of  Mrs.  Money ;  in  fact,  it  differs 
little  from  it  except  by  clothing  it  with  that  species  of  qualification 
and  explanation  which  arises  from  its  passing  through  the  hands  of 
counsel.  It  derives,  also,  strong  confirmation  from  various  other  cir- 
cumstances. It  is  obvious,  up  to  that  time  (being  upwards  of  two 
years  after  the  death  of  her  brother)  Miss  Marnell  never  intended  to 
enforce  payment  of  that  debt  She  had  before  that  period  expressed 
^uch  to  be  her  intention  to  no  less  than  seven  witnesses,  who  all  de- 
|>ose  to  that  fact  That  fact  is  still  further  confirmed  by  the  circum- 
stance that  she  made  an  affidavit,  on  the  30th  of  July,  1845,  for  in- 
<sreasing  the  amount  of  duty  on  the  probate  of  her  brother's  will,  be- 
ing one  day  before  the  marriage  of  the  plaintiff;  and  she  omits  from 
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such  affidavit  all  notice  of  this  debt  as  fonning  part  of  her  brother's 
estate ;  and  she  passes  the  residuary  account  on  the  8th  of  August 
following,  being  seven  days  after  the  marriage,  omitting  all  reference 
to  this  debt,  and  thereby  gives  further  evidence  of  her  opinion  and  in- 
tention, corroborating  that  this  debt  did  not  form  and  was  not  to  be 
treated  as  forming  any  portion  of  her  brother's  property.  That  she 
and  her  family  had  been  under  considerable  obligations  to  the  father 
of  the  plaintiff)  that  she  had  always  expressed  herself  grateful  for  such 
obligations  and  desirous  to  repay  the  debt  of  gratitude ;  and,  actuated 
by  those  feelings,  she  looked  with  favor  on  the  plaintiff  and  with  dis* 
favor  on  the  persons  who  had  induced  him  to  incur  the  liability  in 
question,  are  facts  proved  beyond  all  doubt  and  question.  In  this 
state  of  circumstances,  being  made  acquainted  with  the  intended 
marriage  of  the  plaintiff,  it  is  no  improbable  circumstance  that  she 
should,  with  a  view  to  that  event,  repeat  her  former  and  still  subsist- 
ing intention.  Mrs.  Money  distinctly  swears  that  she  did  so,  and  she 
did  so  with  reference  to  this  marriage.  The  statement  of  the  defend- 
ant herself  is  the  admission  of  a  conversation  on  the  subject ;  an  ad- 
mission that  she  never  expressed  any  intention  to  sue  the  plaintiff,  an 
admission  that  onp  of  the  reasons  she  gave  for  her  refusal  \jo  give  up 
the  bond,  was,  that  she  would  not  be  doubted, ''  meaning"  (says  the 
answer)  "  as  to  her  intention  not  to  distress  the  plaintiff."  Those 
words,  ^^not  to  distress  the  plaintiff,"  have  no  sensible  meaning  unless 
they  refer  to  not  enforcing  payment  of  the  debt ;  and,  lastly,  an 
admission  that  the  other  reason  which  she  gave  for  her  refusal  to  give 
up  the  bond  was,  that  she  wished  to  retain  possession  of  it  as  a  se- 
curity against  Hooper.  This  admission  of  the  defendant,  Mrs.  Jor- 
den,  as  well  as  the  evidence  of  Mrs.  Money,  and  the  other  evidence 
in  the  cause  to  which  I  have  referred,  concur  in  my  mind  in  establish- 
ing the  first  proposition,  and  in  satisfying  me  that  the  defendant,  Mrs. 
Jorden,  did,  at  the  time  when  the  treaty  for  the  plaintiff's  marricige 
was  pending,  make  a  statement  to  the  effect  that  she  would  never  en- 
force from  the  plaintiff  payment  of  the  debt  due  on  the  bond. 

The  observations  I  have  already  made,  and  the  evidence  1  have 
stated  in  support  of  the  first  proposition  do,  at  the  same  time,  esta- 
blish the  second  proposition.  It  is  proved  that  Mrs.  Jorden  was  one 
of  the  first  persons  informed  of  the  proposal  of  the  plaintiff  to  Miss 
Poore ;  and  the  evidence  of  Mr.  and  Mrs.  Money  is  distinct  as  to  con- 
versations having  taken  place  with  Mrs.  Jorden  with  reference  to  the 
proposed  marriage  of  the  plaintiff.  The  passage  in  the  answer  of 
Mrs.  Jorden,  to  which  I  have  already  referred,  states  the  conversation 
in  question  as  having  occurred  on  the  occasion  of  one  of  those  con- 
versations which  the  defendant  admits  took  place  between  herself  and 
Mrs.  Money  prior  to  the  plaintiff's  marriage,  and  with  reference 
to  it;  the  natural  and  necessary  influence,  or  rather  meaning,  is, 
that  the  conversation  which  took  place  with  reference  to  a  mar- 
riage, took  place  with  a  view  to  the  arrangement  to  be  made  on 
the  marriage ;  that  is,  to  enable  the  plaintiff  himself  and  the  friends 
of  the  lady  to  know  what  was  bis  real  situation  in  life,  his  means 
of  support,  and  his  future  prospects,  and  to  enable  them  to  deal  with 
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the  property  both  of  his  intended  wife,  and  that  which  his  father 
might  settle  on  him,  in  accordance  with  such  knowledge.  I  cannot 
doubt  that  this  was  the  mutual  feeling  on  both  sides,  and  that  on 
both  sides  this  was  the  understood  object  of  the  communication  that 
took  place. 

With  regard  to  the  third  proposition,  the  evidence  of  the  various 
members  of  the  family  of  the  plaintiff  shows,  that  the  declarations 
of  Miss  Marnell  were  communicated  to  the  plaintiff,  and  that  the 
arrangements  of  the  marriage  were  settled  on  the  faith  of  their  truth ; 
and  this  proposition  is  further  conclusively  established  by  the  evidence 
of  Lady  Poore,  who,  in  answer  to  the  32d  interrogatory,  deposes  to  this 
effect :  —  "I  depose  that  a  settlement  was  executed  on  the  marriage 
of  my  daughter  with  the  plaintiff  in  August,  1845.  The  first  life  in- 
terest in  the  property  of  my  daughter  was  settled  on  the  plaintiff  by 
such  settlement.  I  had  on  various  occasions  previously  to  the  plain- 
tiff's marriage  with  my  said  daughter  heard  of  the  bond  in  the  plead- 
ings mentioned,  and  the  particulars  connected  therewith,  and  of  the 
abandonment  of  the  debt  in  such  bond  mentioned.  I  first  heard  of 
such  abandonment  of  the  debt  from  plaintiff,  and  afterwards  firom  his 
brother  Greorge  Money ;  and  I  spoke  to  the  plaintiff's  father  on  the 
subject,  who  informed  me  that  the  debt  was  entirely  at  an  end,  and 
that  the  said  Louisa  Jorden  had  given  up  or  abandoned  the  debt  in 
consequence  of  the  kindness  George  Money,  the  father,  had  shown 
to  Louisa  Jorden  and  her  brother  when  they  were  in  India ;  and  I 
was  so  informed  by  the  aforesaid  persons,  at  my  residence  at  Cuff- 
nells,  and  afterwards  at  Wetham,  in  the  county  of  Wilts,  the  resi- 
dence of  George  Money,  the  father.  The  plaintiff  did  marry  on  the 
faith  of  the  abandonment  of  the  debt,  as  I  know  from  the  statements 
he  and  his  father  and  brother  made  to  me  at  the  time  and  previously 
to  the  preparation  of  the  settlement,  and  it  was  upon  the  faith  of  the 
debt  being  so  abandoned  that  1  consented  to  the  first  life  interest  in 
the  property  of  my  daughter  being  settled  upon  the  plaintiff,  and  I 
would  not  have  permitted  such  settlement  to  be  executed  if  I  had  not 
confided  in  such  abandonment." 

In  my  opinion  this  evidence  proves  clearly  that  the  declarations  of 
the  defendant,  Mrs.  Jorden,  were  communicated  to  Lady  Poore ;  and 
acting  on  the  belief  of  the  truth  of  these  representations,  the  settle- 
ment made  on  the  marriage  was  made  so  as  to  confer  on  the  plain- 
tiff property  which  otherwise  would  have  been  protected  from  all 
liability  to  payment  of  any  portion  of  the  debt  secured  by  the  bond  and 
judgment  in  question.  In  truth,  the  strong  inclination  of  my  opi- 
nion is,  that  so  far  as  concerns  Mrs.  Jorden,  she  has  never  intended 
to  put  this  bond  or  judgment  in  force  against  the  plaintiff,  and  that 
but  for  a  communication  made  by  the  plaintiff  in  1849,  to  Mr.  Jorden, 
neither  the  proceedings  at  law  nor  the  suit  in  equity  would  have  ever 
been  heard  of.  I  entertain,  therefore,  no  doubt  that  Mrs.  Jorden  was 
quite  sincere  when  she  expressed  her  intention  not  to  enforce  ,the 
payment  of  the  debt;  but  this  circumstance  is  not  material  to  be 
inquired  into,  as  it  does  not  alter  or  affect  the  principle  of  equity,  which 
is,  that  as  the  plaintiff  and  other  persons  have  acted  on  the  faith  of 
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those  representations,  and  as  trusting  to  their  tmth  they  have  entered 
into  irrevocable  engagements,  the  defendant  who  has  knowingly  in- 
duced or  permitted  them  so  to  act  cannot  afterwards  repudiate  her 
assurances,  and  by  her  conduct  negative  the  truth  of  the  statement 
she  so  made. 

I  forbear  to  express  any  opinion  on  the  second  ground  on  which 
the  plaintiff  rests  his  case  for  relief  in  equity,  namely,  the  father's  for- 
bearance to  settle  the  Midnapore  property  on  his  son's  marriage,  in 
consideration  of  the  defendant,  Mrs.  Jorden^s  agreeing  never  to  en- 
force from  the  plaintiff  any  payment  in  respect  of  the  bond  and  judg- 
ment. As  in  my  opinion  the  plaintiff  is  entitled  to  the  decree  on  the 
other  point,  into  which  I  have  gone  at  length,  it  would  be  needless  to 
discuss  the  matter.  I  forbear  doing  so  more  readily,  because  if  this 
case  should  go  to  a  higher  tribunal  I  should  not  then  have  prejudiced 
the  case,  by  an  expression  of  opinion  on  a  point  on  which  I  have  not 
rested  my  judgment 

This  is  a  case  in  which,  if  possible,  I  should  avoid  giving  the  costs 
of  the  suit  on  either  side,  but  I  cannot  discover  any  principle  which 
would  enable  me  to  do  so,  and  the  costs  must  follow  the  usual  course, 
and  be  paid  by  the  unsuccessful  to  the  successful  party. 


\ 


The  General  Ltino-in  Hospital  v.  Kkioht.^ 

Deeember  6,  20, 1851. 

Legacy  —  Misdescription  of  Legatee  —  Evidence. 

A  heqnest  of  500^.  to  the  Westminster  Asjlam  for  pregnant  women  :— 

Edd,  upon  extrinsic  evidence,  and  context  of  the  will,  without  any  inquiiy,  a  gift  to  "  The 
General  Lying-in  Hospital." 

William  Jacob  Sandrock,  by  his  will,  dated  the  Slst  of  January, 
1850,  gave  legacies  of  stock  to  several  charities,  and  among  them 
said — "  I  give  and  bequeathe  unto  the  Westminster  Asylum  for  preg- 
nant "women,  the  sum  of  500/.  stock,  from  the  3  per  cent,  reduced  an- 
nuities." The  testator  further  said,  "  I  direct  that  public  notice  may 
be  given  for  the  information  of  the  charities  herein  named,"  and  he 
appointed  John  Knight  and  David  M'Neil  his  executors.  The  testa- 
tor died  on  the  31st  of  January,  1850. 

This  claim  was  now  filed  by  the  president,  vice-presidents,  and 
governors  of  the  General  Lying-in  Hospital  against  the  executors, 
stating  that  they  were  constituted  a  body  corporate  by  charter  or  let- 
ters patent  of  his  majesty  George  IV.  dated  the  18th  of  January, 
1830,  called  the  President,  Vice-Presidents,  and  Governors  of  the  Ly- 
ing-in Hospital,  and  by  that  name  to  have  perpetual  successors,  and 
by  the  same  to  sue,  &c.  in  all  actions,  &c. 

1 21  Law  J.  Bep.  (k.  s.)  Chanc.  587. 
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That  the  corporation  was  a  charity  which  was  instituted  in  1765, 
under  the  name  of  "  The  Westminster  New  Lying-in  Hospital,"  in 
the  Westminster  Bridge  Road,  in  the  parish  of  Lambeth,  and  had 
continued  from  that  time  to  be  an  asylum  for,  &c.,  but  that  on  the 
21st  of  July,  1818,  it  was  resolved  at  a  meeting  of  the  governors  that 
the  hospital  should,  after  the  1st  of  January,  1819,  be  named  «  The 
General  Lying-in  Hospital,"  though  it  was  still  frequently  called  "  The 
Westminster  Lying-in  Hospital." 

That  there  was  no  other  hospital  of  that  name,  and  no  hospital  or 
asylum  for  pregnant  women  by  the  name  of  the  Westminster  Lying- 
in  Hospital,  or  by  any  other  name,  within  the  city  or  liberties  of  West- 
minster. 

The  corporation  alleged  that  they  were  the  legatees,  and  asked  for 
payment  of  the  legacy  with  interest,  or  otherwise  for  an  account  and 
adjninistration  of  the  estate. 

The  statements  in  the  claim  were  verified  by  several  affidavits  and 
exhibits,  and  also  by  an  extract  of  proceedings  before  the  Master  in 
a  suit  of  West  v.  Lockley^  in  which,  under  a  bequest  in  the  will  of 
Anne  Stevenson,  they  were  declared  entitled  to  a  legacy  given  by  de- 
scriptions in  the  will,  of  "  The  Westminster  Lying-in  Hospital,"  and 
in  the  codicil,  of  "  The  Westminster  New  Lying-in  Hospitel." 

Campbell  and  Dickinson^  for  the  plaintiffs.  The  description  of 
this  charity  is  erroneous,  owing,  no  doubt,  to  their  having  changed 
their  original  name ;  but  where  .the  description  of  a  legatee  was  erro- 
neous, but  no  reasonable  doubt  existed  as  to  the  legatee,  whether  a 
corporation  or  an  individual,  who  was  intended  to  be  described,  then 
the  mistake  will  be  rectified  by  the  context,  and  will  not  be  allowed 
to  defeat  the  bequest  In  this  case  the  name  was  wrong,  but  the 
description  in  the  will  expressed  the  purposes  of  the  charity,  and  there 
was  no  similar  charity  in  Westminster. 

Winsiardey^  contra.  The  name  of  the  plaintifis  differed  altogether 
from  that  in  the  bequest.  The  purpose  of  the  charity  could  not  be 
allowed  to  control  the  gift  It  was  applicable  to  any  similar  charity 
within  the  city  or  suburbs ;  presumptions  were  not  to  be  made  for- 
ever, because  at  some  distant  period  a  particular  name  had  been  used. 
In  this  case  there  was  nothing  in  the  evidence  to  connect  the  mind 
of  the  testator  with  the  General  Lyin^-in  Hospital ;  the  context  of 
the  will  supplied  merely  the  purpose  of  the  charity ;  the  locality  was 
not  in  Westminster,  and  any  charity  in  the  suburbs  would  as  well 
satisfy  the  description  and  entitle  such  a  charity  to  the  gift ;  an  in- 
quiry therefore  ought  to  be  directed. 

No  reply. 

The  Master  op  the  Rolls.  There  being  no  similar  charity  in 
Westminster,  and  the  plaintiffs  having  at  one  time  borne  a  name 
something  similar  to  that  by  which  the  gift  is  made,  I  think  without 
further  inquiry  I  may  declare  that  the  General  Lying-in  Hospital  was 
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intended  by  the  testator  when  he  made  the  bequest  to  the  Westmin- 
ster Asylum  for  pregnant  women,  and  make  a  decree  for  payment  of 
the  legacy,  with  costs.^ 


Lethbridge  v.  Thvblow.^ 

December  12, 1851. 

Annuity/ — Legacy  —  Satisfaction — Income*  Tax* 

An  annuity  of  500/.  giren  bj  a  &ther  to  a  son,  bjr  will,  and  made  payable  generally  ont  of 
the  rents  of  real  estate:  — 

Bidd,  to  be  no  satisfaction  of  an  annuity  given  by  deed  and  charged  npon  real  estate. 

The  gift  of  an  annnitjr  '^  clear  of  legacy-duty,  and  every  other  deduction  whatsoever,"  or 
"  vothont  any  deduction  for  legacv-duty,  or  otherwise,"  will  not  authorise  the  payment  of 
the  income-tax  out  of  the  testators  estate. 

This  was  a  special  case  under  the  13  So  14  Vict.  c.  35. 

On  the  20th  of  January,  1838,  Sir  Thomas  Buckler  Lethbridge,  by 
deed,  granted  to  his  son,  Ambrose  Goddard  Lethbridge,  the  plaintin, 
and  his  assigns  for  life,  an  annuity  of  100/.,  payable  out  of  the  im- 
propriate rectory  and  tithes  of  Ash  Priors,  in  the  county  of  Somerset, 
to  commence  from  the  20th  of  January,  1838,  and  covenanted  for  its 
payment ;  but  as  the  plaintiff  and  his  servant  occasionally  resided 
and  boarded  at  Sandhill  Park,  free  of  expense,  it  was  agreed  that  the 
annuity  should  not  be,  and  it  was  not,  required  of  Sir  T.  B.  Leth* 
bridge  during  his  life. 

Sir  T.  B.  Lethbridge,  by  his  will,  dated  the  28th  of  December, 
1848,  devised  and  appointed  all  his  manors,  messuages,  lands,  and 
hereditaments  whatsoever  and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy  (except  trust  and  mortgaged 
estates  in  Cornwall,)  unto  Su:  Francis  Astley,  Charles  Tynte,  and  the 
Rev.  W.  Barnard,  their  heirs  and  assigns,  upon  trust,  out  of  the  rents 
and  profits  of  such  estates  to  pay  the  following  annuities:  —  To  his 
wife.  Dame  Anne  Lethbridge,  and  her  assigns,  during  her  life,  if  she 
should  so  long  continue  his  widow,  an  annuity  of  700/.  a  year,  '<  clear 
of  every  deduction,"  over  and  above  the  clear  yearly  rent-charge  of 
600/.,  secured  by  her  marriage  settlement ;  unto  his  eldest  son,  the 
defendant,  Sir  John  Hesketh  Lethbridge,  and  his  assigns,  during  his 
life,  an  annuity  of  1,000/.  over  and  above  such  sum  or  sums  of  money 
as  he,  the  said  testator,  might,  at  his  decease,  be  under  engagement, 
by  settlement  or  otherwise,  annually  to  pay  to  him,  the  same  to  be 
payable  half-yearly,  "  clear  of  legacy-duty  and  every  other  deduction 
whatsoever."  Unto  his  second  son,  the  plaintiff,  and  his  assigns,  an 
atnuity  of  500/.  during  his  life,  the  same  to  be  payable  haK-yearly, 

1  See  Stockdale  y.  Bushhy,  19  Yes.  381 ;  Cafle  44,  S  Leon.  18 ;  Masters  v.  Masters^ 
1  P.  Wms.  421, 425 ;  Beaumont  v.  FeU,  2  Ibid.  141. 
3  21  Law  J.  Bep.  (n.  s.)  Chanc.  538. 
VOL.  XI.  17 
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^<  clear  of  legacy-duir  and  every  other  deduction  whatsoever."  Unto 
his  grandson,  the  defendant,  John  P.  Lethbridge,  and  his  assigns,  (the 
eldest  surviving  son  of  Sir  J.  H.  Lethbridge,)  during  the  joint  lives 
of  himself  and  his  father,  an  annuity  of  200Z.,  the  same  to  be  payable 
half-yearly,  <<  clear  of  legacy-duty  and  every  other  deduction  whatso- 
ever ; "  and  in  case  both  should  survive  the  testator,  and  his  said  grand* 
son  should  outlive  his  father,  an  additional  annuity  of  100^  during  the 
then  remainder  of  his  life,  by  like  half-yearly  payments,  and  ^'  clear 
from  deductions  as  therein  aforesaid."  The  testator,  then,  after  giv- 
ing some  special  directions  respecting  his  estates,  bequeathed  unto 
Lucy,  the  wife  of  the  defendant  Hugh  Fitzroy,  Fanny,  the  wife  of 
the  defendant,  Charles  Augustus  Thurlow,  and  Emma,  the  wife  of 
Sir  F.  Astley,  an  annuity  of  lOOL  each,  for  their  respective  lives,  and 
to  his  granddaughter,  Agatha,  the  wife  of  J.  Pratt,  an  annuity  of  501^ 
and  to  his  granddaughter,  Annette,  the  wife  of  Gerard  Rugbye  Col- 
lins, an  annuity  of  50^  for  their  respective  lives ;  and  his  will  was, 
that  the  five  several  annuities  should  commence  at  his  decease,  and 
be  paid  half-yearly,  "  without  any  deduction  for  legacy-duty  or  others 
wise."  The  testator  also  bequeathed  to  Sir  F.  Astiey,  Charles  Tynte, 
and  W.  Barnard,  the  sum  of  lOOL  each,  and  to  the  defendants,  Hugh 
Fitzroy,  and  C.  A.  Thurlow,  the  sum  of  8002.  each,  and  to  each  of  his 
servants  living  with  him  at  the  time  of  his  decease,  who  might  have 
been  in  his  service  three  years  and  upwards,  one  year's  wages,  "  free 
of  legacy-duty,"  over  and  above  their  wages,  and  to  Anne  Edwards, 
an  annuity  of  25/.  for  her  life,  to  Samuel  Woolcott,  an  annuity  of  20L 
for  his  life,  to  George  Wright,  an  annuity  of  lOL  for  his  life,  and  to 
Robert  Vincent,  an  annuity  of  lOL  for  his  life ;  the  said  four  last- 
mentioned  annuities  to  be  paid  half-yearly,  "  free  from  legacy-duty 
and  every  other  deduction."  The  testator  then  gave  the  residue  of 
his  personal  estate  and  effects  to  his  executors,  to  be  applied  in  pay- 
ment of  his  funeral  and  testamentary  expenses  and  debts  and  the 
charges  and  incumbrances  on  his  estates,  and  in  payment  of  his  lega- 
cies, and  of  the  duty  on  such  of  them  as  he  desired  to  be  paid  duty- 
free ;  and  next  in  keeping  down  the  several  annuities  given  by  his 
will,  which  he  had  not  expressly  directed  to  be  paid  out  of  the  rents 
and  profits  of  any  part  of  his  real  estate,  and  of  the  duty  on  such  of 
them  as  he  had  directed  to  be  paid  duty-free,  and  then  in  keeping 
down  the  annuities  and  other  annual  sums  which  he  had  directed  to 
be  paid  out  of  the  rents  and  profits  of  his  real  estate. 

The  testator  appointed  the  plaintiff  and  T.  P.  Lethbridge  his  exe- 
cutors, and  died  the  18th  of  October,  1849,  and  questions  were  raised 
whether  the  plaintiff  was  entitled  to  the  annuity  of  500/,  given  to  him 
by  the  will,  and  also  to  the  annuity  of  100/.  a  year  granted  to  him  by 
the  deed  of  the  20th  of  January,  1838,  or  whether  the  annuity  given 
by  the  will  was  in  satisfaction  of  that  given  by  the  deed,  and  whether 
the  legacies  and  annuities  were  bequeathed  free  from  legacy-duty,  and 
whether  the  annuities  were  to  be  paid  by  the  executors  and  trustees, 
without  deducting  the  proportion  of  property  or  income-tax  to  which 
the  same  would  respectively  be  otherwise  liable. 
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Einglake^  for  the  plaintiff.  When  a  parent  provides  an  income  for 
a  son,  he  must  be  consiclered  to  do  so  in  the  performance  of  a  duty, 
and  not  for  the  purpose  of  dispensing  a  bounty ;  and  where  the  bene- 
fit is  pecuniary,  it  has  been  held  to  be  redeemed  by  the  subsequent 
gift  of  a  legacy,  but  this  does  not  apply  to  the  gift  of  a  residue  or  to  a 
devise  of  real  estate.  If,  also,  a  parent  gives  furniture  to  his  son,  a 
subsequent  gift  of  money  could  not  deprive  him  of  that.  In  this  case 
the  father  has  given  an  annuity  by  deed,  duly  delivered,  charging  it 
on  real  estate ;  this,  therefore,  cannot  be  redeemed  by  the  bequest  of 
a  legacy ;  Davys  v.  Boucher^  3  You.  &  C.  397 ;  there  is  also  no  ap- 
parent intention  to  alter  the  arrangement ;  Wood  v.  Woody  7  Beav. 
183 ;  Hales  v.  Darell^  3  Id.  324 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc. 
10 ;  the  gift  of  the  100/.  a  year,  therefore,  was  complete ;  it  was  not 
susceptible  of  ademption,  and  the  provision  in  the  will  was  incapable 
of  satisfying  it ;  and,  lasdy,  there  is  upon  the  face  of  the  will  no  in* 
dication  that  the  legacy  was  considered  to  be  in  satisfaction. 

Piggoity  for  Sir  F.  Astley  and  others.  The  provision  made  for  the 
plaintiff  by  the  testator  in  his  lifetime  was  voluntary,  and  was  never 
paid,  and  this  court  will  lean  against  such  voluntary  gifts;  the  pre- 
sumption of  law  is  against  double  provision.  Chauncetfs  case,  1  P. 
Wms.  408 ;  Weall  v.  Rice,  2  Russ.  &  M.  251 ;  s.  c.  9  Law  J.  Rep. 
Chanc.  116 ;  Hartopp  v.  Hartopp,  17  Ves.  184. 

Englehearty  for  the  defendants  contingently  interested  in  the  estates, 
said  it  was  of  consequence  to  them  that  no  more  than  necessary  should 
be  paid  out  of  the  rents  and  profits.  Bellasis  v.  Uthwatt,  1  Atk.  427. 
In  Earl  Glengall  v.  Barnard,  1  Keen,  769 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Chanc.  25 ;  a  gift  by  will  was  held  to  be  a  satisfaction  of  a  portion 
secured  by  settlement,  though  the  limitations  were  different  from  the 
deed,  and  in  this  case  the  legacy  must  be  held  to  have  redeemed  the 
annuity  granted  by  deed. 

The  Master  of  the  Rolls.  This  is  not  a  case  in  which  I  can 
hold  that  the  annuity  given  by  the  deed  is  satisfied.  The  testator 
had  executed  a  deed,  under  which,  by  agreement,  no  benefit  was  to 
be  received  during  his  life ;  the  grant  was  secured  upon  real  estate, 
and  the  personal  estate  of  the  grantor  was  made  liable  to  pay  it.  By 
bis  will  the  testator  made  all  the  trust  estate  liable  to  pay  all  the  an- 
nuities which  his  estate  was  liable  to  pay,  of  which  this  500t  was 
one,  and  the  general  words  apply  to  it  as  if  he  had  specified  them  all, 
and  gave  annuities  out  of  all  for  each  of  his  sons ;  he  then  provides 
that  they  shall  be  paid  generally  until  the  debts  and  legacies  are  paid, 
and  so  it  was  to  be  until  they  were  to  cease ;  but  by  express  words 
he  has  directed  the  first  annuity  granted  by  deed  to  be  paid  out  of  his 
general  estate.  I  think,  therefore,  that  the  first  annuity  was  not  sat- 
isfied, and  that  both  must  be  paid. 

Kinglake.  The  words  «  clear  of  all  deductions"  will,  no  doubt,  ex- 
empt the  annuities  firom  the  payment  of  legacy-duty ;  but  the  question 
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is,  whether  they  will  not  also  free  them  from  the  income-tax ;  the  gift 
is  free  from  legacy-duty  and  every  other  deduction  whatsoever.  What 
was  the  operation  of  this  statute  ?  The  tenant  was  first  to  pay  out 
of  his  rent  the  landlord's  income-tax,  and  he  was  to  deduct  it  from 
the  landlord,  who  was  compelled  to  allow  it,  and  the  statute  was  so 
graspingly  anxious,  that  it  makes  it  penal  —  nay,  in  fact,  criminal^ 
to  refuse ;  thus,  every  person  was  bound  to  allow  the  payment  by  ano- 
ther on  his  behalf;  it  was  thus  an  annuitant  was  taxed,  and  he 
was  bound  to  allow  it  A  testator,  however,  was  not  restrained  from 
counteracting  the  expressed  words  of  this  statute,  which  being  highly 
penal,  must  be  construed  strictly,  and  he  may  prevent  that  traverse 
of  the  money  which  makes  it  income.  He  may  say,  "  You  shall  not 
allow  income  on  so  much  rent  payable  to  me,  but  you  shall,  if  he  is 
liable,  pay  it  upon  the  annuity,  and  make  the  deduction  as  a  charge 
upon  the  estate,  and  not  as  income  to  me."  It  was,  therefore,  open 
for  the  testator  to  portion  out  his  income,  and  leave  the  statute  to 
draw  the  tax  from  other  sources ;  and  the  question  was,  whether  the 
testator  had  not  used  words  to  that  eifect.  Were  it  not  for  the  case 
of  WaU  V.  Wall,  15  Sim.  513 ;  s.  o.  16  Law  J.  Rep.  (n.  s.)  Chanc.  305; 
decided  in  1847,  there  was  not  much  doubt ;  but  there  the  annuitant 
was  in  possession  of  the  estate,  so  that  the  testator  had  nothing  with 
which  he  could  deal,  as  the  tax  fastened  itself  upon  the  property. 

Piggoit  and  Engleheari  also  insisted  that  the  income-tax  was  not 
payable  by  the  annuitant 

The  Master  op  the  Rolls.  The  property-tax  was  not  a  deduc- 
tion which  the  act  permitted  to  be  dealt  with ;  the  legacy-duty,  on 
the  other  hand,  might  be  paid  out  of  the  property,  and  the  executors 
would  have  to  pay  it  under  the  words  used  by  this  testator,  as  they 
related  to  the  purposes  of  the  will  and  the  administration,  but  the  in- 
come-tax was  itself  a  charge  upon  the  property  out  of  which  he  takes 
the  annuity,  and  to  say  that  it  could  be  deducted  under  general  words 
would  restrict  the  operation  of  the  act;  it  would,  however,  have  been 
included  if  it  was  among  the  taxes  which  could  be  excepted,  but  it 
falls  here  on  the  property  taken  as  income,  and  it  also  in  like  manner 
falls  upon  the  property  of  the  party  out  of  whose  hands  it  comes ;  I, 
therefore,  think  that  the  legacy-duty  is  not  payable,  but  that  these  be- 
quests are  not  free  from  the  income-tax. 


I 

I 


il 


COURTS  OF  CHANCERY,  1868.  197 

Cluiagboald  «.  Cnttif. 

Hill  v.  Trayieu^ 

March  11,  1853. 

Jurisdiction '^  Party  in  ContempU 

A  party  in  contempt  in  a  soit  in  another  branch  of  the  conrt  will  be  ordered  to  be  brooght  ap 

if  wanted  for  examination. 

O.  A.  Young  moved  in  this  snit  to  bring  np  before  the  taxing  tnas* 
ter  a  party  who  was  in  prison  for  contempt  in  a  suit  of  HiU  v.  Grafts^ 
which  was  marked  before  Vice- Chancellor  Parker  to  explain  items  in 
his  bills  of  costs. 

The  Master  of  the  Rolls.  I  think  my  jnrisdiction  extends  to 
tiiat     You  may  take  the  order. 


Claringbould  v.  Curtis.* 

March  27, 1853. 

Vendor  and  Purchaser  —  Chattel  —  Specific  Performance  —  Contract 

Specific  performance  of  a  contract  for  the  sale  of  a  barge,  stores,  &&,  decreed  in  equity  npon 

adaim. 

Joseph  Curtis,  by  an  agreement  in  writing,  dated  the  25th  of  Oc- 
'  tober,  1851,  contracted  to  sell  to  Alfred  Claringbould,  on  conditions 
contained  in  printed  particulars  specifically  referred  to  in  the  agree- 
ment, a  barge,  called  the  Providence,  of  London,  for  the  sum  of  40/. ; 
and  by  the  third  of  the  conditions  it  was  provided,  that  the  purchaser 
shall  immediately  after  the  sale  pay  into  the  hands  of  the  auctioneer 
a  deposit  of  20L  per  cent  on  the  amount  of  and  in  part  payment  of 
his  purchase,  and  sign  an  agreement  for  paying  the  remainder  of  the 
purchase-money  to  William  George  Westlake  of  Sheemess,  on  or  be- 
fore Saturday  the  1st  of  November  next,  when  the  purchaser  will  be 
entitled  to  full  possession  of  the  vessel  and  her  stores,  agreeably  to  in- 
ventory as  she  now  lies,  alongside  the  pier,  with  all  faults,  hazards, 
damage,  and  risk  from  the  day  of  sale." 

In  compliance  with  this  condition,  the  plaintiff  paid  8/.  by  way  of 
deposit,  and  by  his  agent,  duly  authorized,  signed  an  agreement  to 
pay  the  remainder  of  the  purchase-money.  On  the  27th  of  October, 
1851,  the  defendant's  alleged  agent  gave  possession  of  the  barge  to 
the  plaintiffi  with  all  her  papers,  including  the  certificate  of  registry. 
An  application  was  made  to  the  defendant  before  the  1st  of  No- 

1  21  Laut  J.  Bcp.  (n.  8.)  Chanc.  541.  «  21  Law  J.  Bep.  (n.  b.)  Chanc.  645. 
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vember,  1851,  requesting  him  to  execute  a  bill  of  sale  of  the  barge,  &c. 
to  the  plaintiff,  which  he  refused  to  do,  and  in  consequence  this 
claim  was  filed  for  a  specific  performance. 

The  defendant  by  his  affidavit  said,  that  being  sole  registered  owner 
of  the  barge,  he,  on  the  22d  of  November,  1850,  in  consideration  of 
100^  then  paid,  executed  a  bill  of  sale  of  the  barge  and  stores  to 
William  Smerden,  which  was  duly  registered  at  the  custom-office 
on  the  23d  of  November,  aud  that  he  had  not  since  exercised  any  act 
of  ownership  over  the  barge,  &c.  on  his  own  behalf.  That  William 
Smerden,  soon  after  the  ssde,  allowed  the  defendant,  Joseph  Curtis,  to 
look  after  the  barge,  and  that  he  appointed  James  Rains,  a  mariner, 
to  navigate  it,  and  that  in  October  the  barge  went  aground  off  Sheer- 
ness  batteries,  and  was  taken  possession  of  by  the  boatmen,  who,  by 
throwing  out  a  part  of  the  cargo,  floated  her  and  kept  possession  till 
the  sale ;  that  a  Mr.  Edgecumbe  had  authorized  the  sale,  and  that  he 
believed  it  was  not  a  bond  fide  sale. 

There  was  no  evidence  by  whose  authority  or  on  whose  behalf  the 
sale  was  ordered,  or  by  whose  authority  or  on  whose  behalf  the  con« 
tract  was  signed. 

WickenSj  for  the  plaintiff.  After  the  sale  to  the  plainti£^  upon  an 
apparently  clear /certificate  of  registry,  the  plaintiff  was  informed  that 
a  previous  sale  had  been  made  to  Mr.  Smerden,  but  that  was  no  an- 
swer  to  the  contract 

RudaUj  for  the  defendant.  Joseph  Curtis  was  the  owner  until  the 
22d  of  November,  18iO,  but  he  was  not  the  owner  at  the  time  of  the 
sale.  William  Smerden  was  then  the  owner  under  a  bill  of  sale^ 
which  had  been  registered  nearly  a  year  before.  The  barge,  &c.  was 
worth  much  more  than  40/.  and  had  been  in  the  management  of  the 
defendant  on  behalf  of  W.  Smerden,  but  he  had  never  authorized  a 
sale.  Whatever  had  been  done  was  under  a  mistake,  and  as  specific 
performance  is  a  subject  for  the  discretion  of  the  court,  it  will  not  en* 
tertain  this  claim,  and  as  a  bill  will  not  lie  for  the  recovery  of  a  chat- 
tel, so  neither  will  a  claim.  1  Madd.  Chanc.  Prac  402,  2d  ed. ;  Z^wi 
V.  Chaters^  2  Keen,  621 ;  Mason  v.  Armitage^  13  Ves.  26,  37. 

Wickens  was  not  heard  in  reply. 

The  Master  of  the  Bolls.  No  decree  that  I  make  can  affect 
William  Smerden,  who  is  no  party  to  this  claim.  I  think,  however, 
the  plaintiff  is  entitled  to  a  decree  for  the  specific  performance  of  the 
contract  with  costs,  and  I  must  refer  it  to  the  Alaster  to  settie  the  bill 
of  sale  in  case  the  parties  differ.^ 


1  See  Ptuey  v.  Pusey,  1  Vem.  273 ;  Errington  v.  Aynealy,  2  Bro.  C.  C.  841 ;  FKiU 
▼.  Brandon^  S  Yea.  163 ;  Nutbrown  v.  Thornton^  10  Yes.  161 ;  Buzton  v.  Xisto*,  S  Aft. 
883 ;  Cud  v.  RuUer,  1  P.  Wms.  570 ;  PooUy  t.  Budd^  14  Beav.  84. 
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Gbat  V.  Haio  ;  Haio  v.  Grat.^ 

June  S5,  S8, 1652. 

Evidence —  Original  Suit -^  Admissibility  in  Orosi-SmJU 

Bvidence  taken  in  an  original  Boit  may  be  read  in  a  cross-soit  under  the  common  order,  the 

court  haying  judicial  notice  of  both  cauMS. 

The  bill  in  this  case  was  filed  by  Mr.  Oray  to  obtain  an  account  of 
dealings  and  transactions  in  which  the  plaintiff  had  been  engaged  as 
agent  for  the  defendants,  Messrs.  Haig  &  Son,  in  the  sale  of  malt  and 
grain  spirits,  and  in  this  suit  Mr.  Rikey  was  examined  as  a  witness 
for  the  defendant  to  prove  allegations  of  fraud.  Mr.  Haig  also  filed  a 
cross^bill,  charging  Mr.  Gray  with  frauds  in  the  transaction,  and  Mr. 
Rikey's  examination  was  taken  in  the  original  suit  after  the  institu- 
tion of  this  cross-suit,  but  before  replication.  Mr.  Haig  obtcdned  the 
common  order  to  read  this  evidence  at  the  hearing  in  the  cross*cause. 

Lee  and  Williams^  for  Mr.  Gray,  objected  to  this  evidence  being  re* 
ceived  in  the  cross-suit  on  the  ground  that  it  was  not  taken  in  the 
cause,  and  had  no  relation  to  matters  alleged  and  taken  in  the  cross^ 
suit  Price  V.  BerringUm^  2  Beav.  285 ;  Christian  v.  Wrennj  Bunb. 
321 ;  PascaU  v.  Scott,  1  Phill.  110 ;  Welford  v.  Beazely,  3  Atk.  503. 

jR.  PaJmer  and  Haig,  for  Messrs.  Haig  &  Son.  Mit  Plead.  82| 
4th  ed. ;  Wyatt  Prac  Reg.  87. 

The  Master  of  the  Rolls.  I  think  this  evidence  is  admissible. 
I  cannot  decide  the  first  cause  without  a  judicial  knowledge  of  the 
second.  The  evidence  in  both  cases  must  therefore  be  before  me, 
and  I  cannot  reject  it  or  refuse  to  hear  it  applied  to  the  merits  of  this 
cross-cause. 


Davies  V,  Davibs.* 

July  SO,  1852. 

Claim —  Multifariousness. 

The  joinuig  m  a  cLsum  parties  whose  interest  is  contingent,  to  ask  for  the  pfeseryation  of  • 
fand  is  not  mnlti&rioos,  or  a  misjoinder  of  parties. 

Quore — If  an  ohjection  to  a  claim  is  to  be  raised  by  motion  to  take  it  off  the  file. 

This  was  a  motion  to  take  a  claim  off  the  file  for  irregularity,  on 
the  ground  of  multifariousness  and  for  misjoinder  of  parties. 

181  Law  J.  Bep.  (k.s.)  Cha&c  542.  "  21  Um  J.  Bep.  (k.  b.)  Chanc  548. 
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The  claim  was  filed  by  Peter  Thomas  Bavies  on  behalf  of  himself 
and  as  the  next  fiiend  of  his  children,  against  the  widow  and  execu- 
trix of  his  brother,  who  was  also  tenant  for  life  under  the  will  of  the 
testator,  David  Peter  Davies,  which  contained  the  following  bequest : 
**  On  the  death  of  my  beloved  wife,  and  on  the  death  of  my  father  and 
mother,  I  will  that  all  my  properly  may  be  divided  among  my  four 
sisters  and  brother,  if  either  be  alive,  or  their  children,  share  and  share 
alike."  And  it  is  asked  to  have  the  property  got  in  and  secured. 
The  testator's  father  and  mother  were  both  deacL 

R.  Palmer  and  Elderton,  for  the  defendant,  Anne  Bavies.  The 
present  application  is  a  substitute  for  a  demurrer;  the  interests  of  the 
parties  are  inconsistent,  as  while  the  father  lives  he  represents  the 
fund.  FutAam  v.  M'  Carihyy  1  H.  L.  Ca.  703 ;  WUherden  v.  Mercer^ 
14  Jur.  613. 

JameSj  for  the  plaintiffs.  The  whole  of  these  parties  have  an  in- 
terest  in  this  fund  and  in  its  preservation,  but  assuming  the  mode  of 
taking  the  objection  regular,  the  objection  itself  is  nothing.  The  mo- 
tion ought,  therefore,  to  be  refused. 

The  Master  of  the  Rolls.  I  do  not  think  that  the  interests  of 
the  parties,  or  the  claims  made  by  them,  are  inconsistent,  or  that  it  is 
incumbent  upon  them  to  consider  whether  others  are  entitled.  They 
all  have  an  interest  in  having  the  funds  ascertained  and  secured,  as 
xmtil  the  death  of  the  tenant  for  life  no  question  can  arise  respecting 
the  division.  I  also  doubt  whether  this  is  the  proper  mode  of  taking 
an  'objection  to  a  claim,  assuming  it  to  be  wrong.  In  the  case  of 
WUherden  v.  Mercer  there  were  other  objections  besides  multifarious- 
ness. 


Jones  i;.  Beach.^ 

July  24, 1652. 

Principal  and  Surety  -^  Promise  to  pay  — <  LiabUUy  extending. 

A  Buretf,  apon  being  informed  that  ])roceedings  are  contemplated  against  himself  and  his 
principal,  states  by  letter  his  intention  to  pay  the  debt :  — 

Held,  after  his  decease,  that  the  letter  was  a  promise  to  pay ;  that  his  undisputed  right  to 
payment  was  a  sufficient  identity  of  the  plaintiff,  whose  address  was  not  set  out  in  the  claim ; 
and  that  the  forbearance  to  sue  was  a  sufficient  consideration  for  the  promise. 

This  was  a  claim  by  Andrew  Jones  against  Milborough  Beach,  the 
executrix  of  John  Beach,  deceased,  to  obtain  payment  out  of  the  es- 
tate of  J.  Beach  of  the  sum  of  300/.,  secured  by  three  several  promis- 

1  21  Law  J.  Bep.  (x.  s.)  Chanc  543. 
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8ory  notes,  given  and  signed  hy  X  Beach,  deceased,  and  W.  Stabbs, 
for  the  sum  of  100/.  each,  bearing  date  respectively  the  2d  of  June, 
1842,  the  Ist  of  August,  1842,  and  the  2d  of  March,  1846,  upon  which 
interest  had  been  paid  to  A*  Jones  down  to  the  8th  of  July,  1850. 

J.  Beach  died  in  August,  1850,  and  the  defendant,  M.  Beach,  was 
his  widow  and  executri^ 

The  facts  as  stated  in  the  claim  were  echoed  by  the  plaintiff  in  his 
affidavit:  he  also  swore  that  J.  Beach,  in  his  lifetime,  repeatedly 
promised  to  pay  the  debt,  with  interest,  particularly  in  a  letter  dated 
the  21st  of  June,  1850. 

The  signature  of  the  notes  was  admitted  by  M.  Beach,  but  she  said 
that  J.  Beach  was  only  a  surety,  and  that  he  did  not  receive  any  of 
the  money  or  any  advantage.  That  Charles  Pumpfrey,  the  plaintiff's 
solicitor,  wrote  to  J.  Beach  as  follows :  — 

"Droitwieh,  Jane  20th,  1850. 

^<  Sir,  —  Mr.  Stubbs  is  here,  but  I  am  about  making  him  a  bank* 
rupt,  but  I  find  I  cannot  proceed  against  him  without  coupling  yon 
in  the  affair.  I  have  no  desire  to  proceed  against  either,  and  in  order 
to  avoid  this  I  ask  you  whether  you  will  join  Mr.  Stubbs  in  a  fresh 
note  for  300/.,  payable  jointly  and  severally.  As  the  notes  in  mv  pos* 
session  are  made  payable  on  demand,  and  are  not  jointly  and  seve- 
rally, you  had  better  see  your  solicitor  hereon  immediately.  I  shall 
await  your  reply  a  post  or  two,  and  if  I  have  no  reply  I  shall  at  once 
proceed  against  both  of  you.     Yours,  &c*        Charles  Pumpfrev." 

John  Gwillim,  the  solicitor  of  J.  Beach,  wrote  to  Charles  Pumpfrey 
the  following  letter :  — 

'*  Hereford,  June  2l8t,  1850. 

<<  Sir,  —  Mr.  Beach  of  this  city  has  brought  me  your  letter,  and  has 
instructed  me  to  inform  you  that  it  is  his  intention  to  pay  off  the  300^ 
due  to  your  client,  on  the  joint  note  of  himself  and  Air.  Stubbs.  I 
shall  be  glad  if  you  will  let  me  know  the  amount  due  for  interest, 
and  Mr.  Beach  will  be  prepared  to  remit  the  money  in  the  course  of 
a  post  or  two.     I  presume  you  have  the  notes.     I  remain,  &c. 

"John  Gwillim." 

That  further  negotiations  were  stayed  by  the  death  of  J.  Beach, 
and  finally  the  claim  was  filed  either  to  obtain  payment  of  the  debt, 
or  for  the  administration  of  the  estate  of  the  deceased. 

It  also  appeared  that  Mr.  Stubbs  had  become  insolvent 

X  JBl  Palmer  J  for  the  plaintiff,  insisted  upon  his  right  to  have  the 
estate  administered  in  this  court  for  payment  of  the  demand.  JSx  parte 
Kendall^  17  Ves.  514,  522 ;  Thorpe  v.  Jackson^  2  You.  &  C.  553. 

Willcock  and  C.  Ebilj  for  the  defendant  A  joint  security  will  not 
be  extended  in  equity  beyond  the  legal  operation,  there  being  no  pre- 
vious equity  to  entitle  the  party  to  a  several  security  firom  each.  &im* 
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ner  v.  Powell^  2  Mer.  30.  And  where  the  surety  is  jointly  bound 
with  the  principal,  nothing  will  be  done  to  extend  it  as  against  the 
personal  representative  of  the  surety.  The  rule  against  extending 
the  liability  against  a  surety  is  stringent,  and  in  this  case  the  letter 
was  no  proof  that  there  was  any  debt  owing,  and  no  consideration 
was  given  for  it  Bum  v.  jBum,  3  Ves.  673 ;  Rawstone  v.  Parr,  3 
Russ.  424,  539;  Richardson  v.  Horton,  6  Beav.  185;  s.  c.  12  Law  J. 
Rep.  (n.  s.)  Chanc.  333 ;  Wilmer  v.  Ckrreyy  2  De  Gex  &  Sm.  347 ; 
Crossley  v.  DobsoUj  Id.  486 ;  Laythoarp  v.  Bryant,  2  Bing.  N.  C.  735, 
742;  s.  c.  5  Law  J.  Rep.  (n.  s.)  C.  P.  217. 

J.  Jff  Palmer,  without  reply. 

The  Master  of  the  Rolls.  I  think  the  plaintiff  is  entitled  to  a 
decree  upon  the  letter  without  further  reference  to  the  original  notes. 
Mr.  Beach  was  told  that  it  was  intended  to  make  Mr.  Stubbs  a  bank- 
rupt, and  that  he  was  an  interested  party,  but  that  there  was  no  de- 
sire to  proceed  if  he  would  join  in  giving  a  several  as  well  as  a  joint 
liability,  and  in  order  to  correct  the  defect  he  was  asked  for  a  joint 
and  several  note :  the  answer  through  a  solicitor  was,  that  he  intend- 
ed to  pay  all  that  was  due  upon  the  joint  note  of  himself  and  Mr. 
Stubbs.  If  there  is  any  difficulty  upon  the  form  of  the  claim,  the 
court  will  allow  the  claim  to  be  amended ;  it  is  not  so  strict  with 
these  forms  of  proceeding  as  with  bills:  it  did  not,  however,  appear 
necessary.  It  was  said  that  the  plaintiff  was  not  sufficiently  des- 
cribed, but  I  think  he  was,  as  the  right  of  the  plaintiff  to  payment 
was  admitted.  Then  as  to  the  consideration,  forbearance  to  sue  was 
quite  sufficient ;  had  it  not  been  for  the  letter,  proceedings  might  have 
been  commenced,  and  at  the  death  of  Mr.  Beach  final  judgment  might 
have  been  obtained,  and  he  might  have  been  made  liaUe  in  a  man- 
ner which  would  have  been  binding  upon  his  personal  representative. 
Upon  the  whole,  I  think  the  plaintiff  has  a  right  to  recover. 


In  re  Cummino,  a  Lunatic.^ 

March  17, 27, 1852. 

Lunacy^'  Traverse  of  InqvisUion. 


It  18  a  matter  of  right  that  a  person  fonnd  Innatic  under  an  inquisition  shall,  if  desirous^  hsra 
a  traverse  of  the  inanisition.  The  Lord  Chancellor  has,  neverUieless,  a  discretion  to  ex- 
ercise ai>on  the  application  for  the  writ  heing  made  to  him,  as  to  whether  the  writ  oogfat 
to  issne  in  the  particalar  case.    But  the  court  will  not,  in  exercising  this  discretion,  enter 

1 16  Jur.  483.  Before  the  Lord  Chancellor  (Lord  St.  Leonard's,)  and  the 
Lords  Justices  the  Bight  Hon.  Sir  J.  L.  Enioht  Bruce,  and  the  Right  Hon.  Lord 
Cranworth. 
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into  the  question  of  whether  the  Innacy  waa  or  was  not  piOTed  before  the  jury,  bat  merely 
ascertain,  by  a  personal  examination  of  the  lunatic,  whether  he  is  capable  of  volition  in 
the  matter,  and  whether  he  really  desires  the  traTcrse. 

Sembfe^  if  the  coart,  npon  the  examination  of  the  lunatic,  entertains  a  doubt  as  to  the  exist- 
ence of  a  desire,  on  the  part  of  the  lanatic,  to  traverse,  the  court  wiU  look  to  other  matters 
in  forming  its  detennination. 

Qncerej  whether  it  is  necessary  for  a  lunatic,  found  so  by  inquisition,  who  is  desirous  of  trftF 
versing  the  inquisition,  to  come  by  petition  to  the  Chancellor,  under  die  6  Geo.  4,  c.  53,  or 
whether  he  may  go  direct  to  the  petty-bag  office  and  lodge  his  traverse  1 

This  was  the  petition  of  a  lady  who  had  lately  been  found  lunatic 
under  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendoj 
praying  that  she  might  be  at  liberty  to  traverse  the  inquisition.  The 
petition  was  opposed  by  the  children  of  the  alleged  lunatic,  and  nu- 
merous affidavits  were  nled  in  opposition  to  the  petition,  for  the  pur- 
pose of  showing  that  the  present  application  was  not  bond  fide  the 
application  of  the  lunatic,  but  for  purposes  contrary  to  her  interest ; 
but  none  of  the  affidavits  were  read,  the  simple  question  being, 
whether  the  lunatic's  claim  to  traverse  was  of  right 

Bethell,  JR.  Palmer^  and  Southgate^  for  the  petitioner,  contended, 
that  notwithstanding  the  decisions  of  Lord  Hardwicke  in  Ex  parte 
Boberts,  3  Atk.  5,  308,  and  Ez  parte  Barnslet/,  Id.  184,  and  of  Lord 
Thurlow  in  JSx  parte  Fusty  1  Cox,  418,  which  were  against  the  pe- 
tition being  a  matter  ez  debito  justitice^  it  was  now  perfectly  well  set- 
tled, by  the  decisions  of  Lord  Rosslyn,  Lord  Loughborough,  Lord 
Eldon,  and  last  of  all  by  Lord  Cottenham  in  Ex  parte  Bridge^  Cr.  & 
Ph.  338,  that  the  lunatic's  right  to  traverse  was  a  pure  matter  of 
right,  and  that  the  only  discretion  which  the  Lord  Chancellor  could 
exercise  was  to  judge,  from  a  personal  interview  with  the  lunatic, 
whether  the  application  for  the  traverse  proceeded  from  the  volition 
of  the  lunatic ;  and  that  Lord  Cottenham  thought  it  so  much  of  right, 
that  notwithstanding,  in  Bridgets  case,  he  thought  the  alleged  lunatic 
undoubtedly  insane,  yet  that,  being  capable  of  volition,  and  express- 
ing himself  desirous  of  traversing,  his  lordship  thought  it  of  course 
to  grant  the  traverse.  Ez  parte  Wragg  and  Ez  parte  Feme,  5  Ves. 
450;  Ez  parte  Feme,  Id.  832;  Ez  parte  Ward,  6  Ves.  679;  JEz  parte 
Sherwood  and  Mwrgary,  19  Ves.  280 ;  Ez  parte  Roberts,  3  Atk.  5 ; 
Anon.  Mos.  71 ;  Ez  parte  Southcote,  Amb.  112 ;  Et  parte  Loveday, 
16  Jur.  95;  s.  c.  8  Eng.  Rep.  235.  [Upon  this  case  being  cited,  both 
the  Lords  Justices  said  that  they  had  not  decided  in  that  case  the 
point  stated  in  the  first  clause  of  the  head-note, — namely,  that  "  a 
person  found  lunatic  by  inquisition  may  traverse  as  of  right ; "  and 
that  Ez  parte  Feme  was  cited  there  upon  the  question  of  costs  only.M 
They  then  referred  to  the  following  statutes,  17  Edw.  2,  c.  10 ;  3o 
Edw.  3,  c.  13 ;  and  2  &  3  Edw.  6,  c.  8 ;  and  contended  that  the  right 
to  the  traverse  was  a  positive  statutory  right  in  the  lunatic 

1  The  body  of  the  report  of  Ex  parte  Loveday  is  perfectly  correct ;  tbere  waa  no 
question  in  that  case  to  uie  right  to  traverse.  The  reporter,  (tbc  report  was  ex  relatione,) 
in  compiling  the  head-note,  mistook  tibe  decision  or  Lord  Loughborough  in  Ex  parte 
Feme  for  a  dictum  of  their  lordships. 
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[Lord  Cranworth,  L.  J.  What  do  you  mean  by  a  positive  right? 
Do  you  mean  to  say  tliat  the  Court  of  Queen's  Bench  would  issue  a 
mandamus  if  the  traverse  was  refused  ?] 

iL  Pidmer,  I  do  not  shrink  from  that  consequence  of  the  argument ; 
for  though  such  a  case  has  never  arisen,  still  the  same  consequence 
must  follow  as  in  the  case  of  the  refusal  of  any  other  right  which  is 
ez  debito  justUiiB.  * 

[Knight  Bruce,  L.  J.  That  consequence  must  necessarily  flow  from 
the  argument] 

The  Attorney' General^  (Sir  R  Thesigtr,)  Sir  W.P.  Woody  Roll, 
Petersdorff,  (of  the  Common-law  Bar,)  and  Morris  contr^ 

3%€  Attorney' General,  The  argument  is  confined  to  the  question, 
whether  a  party  found  lunatic  by  inquisition  has  an  unconditional 
right  to  traverse  the  verdict ;  for  it  would  be  tantamount  to  an  uncon* 
ditional  right  if  it  was  subject  only  to  the  Lord  Chancellor  previously 
ascertaining  whether  the  lunatic  desired  the  traverse,  as  it  is  notori- 
otts  that  all  deranged  persons  consider  themselves  improperly  under 
restraint  This  matter  of  traverse  is  a  creature  entirely  of  the  statute 
law ;  there  was  no  right  of  traverse  at  common  law.  4  Co*  55  a. 
Lord  Cottenham  fell  into  a  slight  mistake  in  Ec  parte  Bridge^  when 
he  said,  (p.  345,)  that  <'  at  the  time  the  right  of  traverse  was  given 
the  practice  of  the  crown  was  to  seize  the  property  of  lunatics  to  its 
own  use."  This  was  not  so,  for  by  the  17  Edw.  2,  c  10,  it  was 
enacted,  that  '^  the  king  shall  take  nothing  to  his  own  use*"  The  right 
of  traverse  was  first  given,  in  two  instances,  by  the  34  Edw.  3,  c.  14 ; 
then  the  36  Edw.  3,  c  13,  for  the  first  time  gave  the  traverse  in  all 
offices  found  for  the  king ;  but  this  did  not  give  an  unconditional 
right,  for  it  says,  ^<  And  in  case  that  any  come  before  the  Chancellor 
and  show  his  right,  by  which  showing  by  good  evidences  of  his  an- 
cient  right  and  good  title,  the  Chancellor,  by  his  good  discretion  and 
advice  of  counsel,  ^if  it  seem  expedient  to  him  to  have  counseU  shall 
let  and  demise  the  lands  so  in  debate  to  the  tenant"  So  the  8  Hen. 
6,  c  16,  says,  "  If  they  show  good  evidence,  proving  their  traverse  to 
be  true,  after  the  form  of  the  stat  36  Edw.  3,  c.  13."  The  cases  of 
traverses  to  which  these  statutes  related  were  stronger  than  traverses 
in  lunacy,  for  in  those  cases  the  king  derived  a  benefit  from  the  office 
found,  but  in  lunacy  he  did  not.  Then  came  the  1  Hen.  8,  c.  10, 
which  only  extended  the  time  of  traversing,  but  upon  the  same  con- 
ditions. This  was  the  state  of  the  law  as  to  traverses  in  general 
when  the  2  &  3  Edw.  6,  c.  8,  passed.  The  6th  section  says,  "  If  any 
person  be,  or  shall  be  untruly  founden  lunatic,  idiot,  or  dead,  be  it  en- 
acted, by  the  authority  aforesaid,  that  every  person  and  persons, 
grieved  or  to  be  grieved  by  any  such  office  or  inquisition,  shall  and 
may  have  his  or  their  traverse  to  the  same  immediately  or  after,  at 
his  or  their  pleasure,  and  proceed  to  trial  therein,  and  have  like  remedy 
and  advantage  as  in  other  cases  of  traverse  upon  untrue  inquisitions 
of  offices  founden,"  &c.    This  points  clearly  to  a  preliminary  investi- 
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gation  that  is  to  take  place  before  the  jnry-trayerse.  The  word  '<  un- 
truly" was  introduced  to  leave  it  to  the  Chancellor  to  consider  whether 
the  party  was  properly  found  lunatic.  If  the  general  law  of  traverse 
is  to  be  considered,  then  the  cases  which  have  occurred  upon  traverses 
as  to  land  apply  d  fortiori  to  the  present  case,  to  prove  that  it  is  a 
matter  of  discretion  in  the  Chancellor  to  grant  the  traverse.  Sir  John 
OuiPs  casCf  Ley,  26;  Scowrefield^  casCj  Id.  22.  The  subject,  by 
having  to  prove  the  truth  of  his  case,  is  not  placed  in  a  worse  posi- 
tion  than  the  crown,  for  the  crown,  after  ofiice  found  against  it,  is 
not  entitled  to  a  melius  inquirendum  unless  upon  cause  shown.  Ez 
parte  DuplessiSy  2  Ves.  Sen.  537.  I  submit  that  this  has  never  been 
ct)nsidered  an  absolute  and  unconditional  right  in  the  party  aggrieved. 
In  Buller's  Nisi  Prius,  216,  it  is  said,  <<  It  is  not  clear,  that  a  person 
found  by  inquisition  to  be  a  lunatic  or  idiot,  can  himself  traverse  the 
inquisition.  The  practice  has  always  been  for  the  party  to  petition 
the  Chancellor  for  leave  to  traverse,  and  then  the  Chancellor  will, 
upon  proper  grounds,  give  such  leave,  and  suspend  the  grant  of  the 
custody  in  tne  mean  time."  And  the  case  before  Lord  Chancellor 
King,  (ilnon.,  Mos.  71,)  cited  by  the  other  side,  so  far  firom  proving  it 
to  be  an  absolute  tmconditional  right,  showed  that  conditions  were 
actually  imposed.  1  ColL  Lun.  167,  Ludlam?s  case.  All  the  cases 
prior  to  JSk  parte  Bridge  depended  on  the  old  statutes  to  which  I  have 
referred,  yet  in  none  of  those  cases  was  reference  made  to  several  of 
those  old  statutes ;  so  that  the  question  has  never  been  properly  ar* 
gued. 

[Knioht  Bruce,  L.  J.,  referred  to  Fu^fs  case^  1  Cox,  418,  and  re- 
marked that  it  was  very  contrary  to  Lord  Eldon's  habit  to  treat  as 
clear  any  thing  that  Lord  Thurlow  had  decided  the  contrary  of.] 

The  argument  of  the  other  side,  if  good  for  any  thing,  ought  to  go 
to  the  extent  that  any  person  aggrieved  should  have  the  right  of  tra- 
verse, and  that  it  should  not  be  confined  to  an  application  by  the  lu- 
natic. 

[The  Lord  Chancellor,  upon  looking  at  the  case  of  Ex  parte  Sath 
marezy  in  the  book  of  the  secretary  of  lunatics,  said  that  it  appeal- 
ed from  it  that  the  order  for  the  traverse  was  discharged  because  the 
traverse  was  not  pursued. 

Knight  Bruce,  L.  J.  What  circumstances  do  you  say  ought  to 
operate  upon  the  mind  of  the  judge  in  deciding  whether  or  not  he 
should  grant  the  traverse  ?] 

Any  circumstances  whicn  may  show  that  an  inaccurate  determina- 
tion was  come  to  by  the  jury,  or  that  the  trial  had  not  been  conduct- 
ed with  fairness.  U  it  w*as  doubtful,  on  the  old  statutes,  whether  the 
Chancellor  had  a  discretion  to  grant  or  withhold  the  traverse,  the 
question  is  concluded  by  the  late  stat  6  Geo.  4,  c  53,  which,  after 
reciting  the  2  &  3  Edw.  3,  c.  8,  s.  6,  says,  that  if  any  person  should 
be  desirous  of  traversing  an  inquision,  he  shall  present  a  petition  to 
the  Lord  Chancellor,  j^,  within  three  months,  and  that  the  Lord 
Chancellor,  &c.,  shall  "  hear  and  determine  such  petition."  The  other 
side  say  that  there  is  nothing  to  determine  —  that  the  court  has  no- 
thing  to  do  but  to  see  that  the  party  really  desires  to  traverse ;  but  I 
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submit  that  this  statute  shows  that  the  constFUction  which  I  have  put 
upon  the  old  statutes  was  the  right  one. 

Sir  W.  P.  Wood,  Suppose  it  to  be  proved  by  affidavit  that  the 
traverse  is  not  intended  for  the  benefit  of  the  lunatic,  but  for  a  totally 
different  purpose,  the  other  side  must  still  contend  that  the  traverse 
must  issue  ex  debilo  justitice. 

The  Lord  Chancellor,  upon  reading  an  affidavit  of  the  attend- 
ant of  the  lunatic,  to  the  effect  that  it  was  impossible  for  her  to  at- 
tend on  that  day,  but  that  she  would  on  a  subsequent  occasion,  said 
that  the  case  must  be  adjourned. 

.  R,  Palmer  asked  that  some  person  might  be  appointed  by  the  court 
to  see  the  lunatic,  and  ascertain  her  real  wishes  as  to  the  traverse. 

Lord  Chancellor.  Certainly  not*  If  your  ailment  be  right, 
the  judge  himself  is  to  form  an  opinion  whether  she  has  the  power 
of  volition.  Is  there  any  case.  Sir  W.  P.  Wood,  in  which  the  court 
has  gone  into  the  whole  evidence  to  judge  of  the  right  to  traverse  I 

Sir  W.  P.  Wood.  Yes;  in  Roberts^ s  case^  3  Atk.  6,  the  Chan- 
cellor says,  <^  It  is  objected  to  as  a  verdict  against  evidence,  but  I 
think  there  is  nothing  satisfactory  in  the  affidavits  to  induce  me  to  be 
of  that  opinion." 

[Lord  Cranworth,  L.  J.  Suppose  we  thought  that  we  ought  to 
go  into  the  evidence,  what  would  be  the  nature  of  the  evidence  you 
would  offer  in  opposition  to  the  application  ?] 

That  the  application  is  not  fo)r  the  benefit  of  the  lunatic ;  and  the 
declarations  of  the  parties  who  are  the  resd  movers  in  this  matter, 
that  this  lunacy  should  be  opposed  until  all  the  funds  have  been  ex- 
pended. 

The  case  was  then  adjourned. 

March  27.  The  case  was  now  proceeded  with,  the  Lord  Chancel- 
lor having  had  an  interview  with  the  lunatic  before  taking  his  seat 
with  the  Lords  Justices. 

Sir  W.  P.  Woody  in  continuation,  referred  to  the  proceedings  in 
LudlanCs  case,  2  ColL  Lun.  735,  740,  741,  from  which  he  contended 
that  Lord  Eldon  had  disposed  of  the  case  upon  the  merits,  as  dis- 
closed upon  nineteen  affidavits;  that  that  case  was  subsequent  to 
every  case  in  which  Lord  Eldon  was  supposed  to  have  expressed  an 
opinion  to  the  contrary ;  so  that  that  case  is  altogether  consistent 
with  Fusfs  case.  Why  is  the  evidence  of  the  volition  of  the  lunatic 
to  be  the  only  evidence  admitted  ?  Why  may  there  not  be  evidence 
to  show  that  she  is  forced  or  frightened  into  this  expression  of  voli- 
tion? 

[Lord  Chancellor.  You  are  now  giving  the  effect  of  your  affi- 
davits, though  you  are  excluded  upon  the  a]i^;iunent  from  using  them.] 
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It  is  necessary  for  the  argument 

[Lord  Chancellor.  You  may,  for  the  purpose  of  the  argument, 
suppose  the  strongest  case,  but  not  the  very  case.] 

In  Ex  parte  Bridge^  Lord  Cottenham  thought  himself  bound  by 
authority ;  but  I  submit,  that  when  the  authorities  are  sifted,  this  is 
not  so.  Why  should  we,  the  heir  at  law  and  next  of  kin  of  the  luna- 
tic, be  served  with  this  petition  ?  Because  it  has  been  the  uniform 
practice  of  the  court  in  lunacy  to  do  so.  But  it  would  be  absurd 
that  such  should  be  practice  if  the  traverse  is  of  course;  and  if  your 
lordship  be  against  us  now,  no  counsel  will  ever  appear  again  to 
oppose  an  application  for  a  traverse,  but  it  will  be  treated  as  a  mere 
matter  of  form.  Lastly,  why  should  there  have  to  be  a  petition  to 
the  Chancellor  at  all  if  he  has  no  discretion,  and  that  the  traverse 
must  issue  as  of  right  ?  i 

Petersdorff  contended  that  there  was  no  distinction  in  principle 
between  traverses  of  inquisitions  at  common  law  and  a  traverse  in 
lunacy,  and  that  at  common  law  a  traverse  is  never  allowed  except 
where  the  facts  showing  the  right  have  been  brought  before  the  court. 
That  the  other  side  must  contend,  that  if  the  court  refused  the  tra- 
verse, there  must  be  some  writ  in  the  form  of  a  mandamus^  which 
would  issue  to  compel  the  granting  of  the  traverse,  but  that  they  had 
not  shown  the  existence  of  such  a  power.  In  conclusion,  he  submii> 
ted,  that  as  in  the  case  of  an  application  for  a  liabeas  corpus^  so  here, 
it  was  only  a  matter  of  right,  subject  to  the  previous  examination  of 
the  case  by  the  court. 

Bethell,  in  reply.  The  reason  that  the  application  for  a  traverse  in 
these  cases  is  made  upon  petition  to  the  Lord  Chancellor  is  this,  that 
when  a  party  is  found  by  inquisition  to  be  of  unsound  mind,  it  is  the 
duty  of  the  Lord  Chancellor  at  once,  upon  the  return  of  the  inquisi- 
tion, to  grant  the  custody  of  the  person  and  estate  to  some  party, 
and  any  proceeding  which  would  interfere  with  that  duty,  as  a  tra- 
verse necessarily  would,  ought  to  be  brought  formally  before  the  Chan- 
cellor, so  as  to  enable  him  to  have  some  degree  of  personal  examina- 
tion of  the  lunatic.  The  argument  of  the  Attorney-General  on  the 
stat.  8  Hen.  6,  c.  16,  was  altogether  fallacious ;  that  statute  only  relat- 
ed to  lands  seized  to  the  use  of  the  king,  and  the  evidence  there  spoken 
of  was  upon  the  application  of  the  traverser  to  have  the  lands  to  farm. 

[The  Lord  Chancellor  expressed  an  opinion  that  that  statute  had 
nothing  to  do  with  the  present  question.] 

I  submit  that  the  early  statutes,  referred  to  by  the  Attorney-Gene- 
ral, have  nothing  to  do  with  this  case.  Until  the  34  Edw.  3,  c.  14, 
and  the  36  Edw.  3,  c.  13,  gave  the  right  to  traverse  inquests  in  cases 
of  offices  found  for  the  crown,  the  common  law  regulated  the  right ; 
and  according  to  that,  the  subject  had  no  remedy  but  by  petition  of 
right.  The  other  side  infer  that  these  statutes  applied  to  traverses  in 
lunacy ;  but  this  is  a  mistake ;  for  they  applied  only  to  cases  where 
the  king  could  take  under  the  office  found ;  but  the  antecedent  statute, 
17  Edw.  2,  c.  10,  had  taken  away  from  the  crown  all  right  to  the 
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lunatic's  lands.  The  words  of  the  2  &  3  Edw.  6,  c.  8,  s.  8,  "  un- 
truly founden  lunatic,"  were  relied  on  by  the  other  side;  but  it 
is  manifest  that  those  words  were  only  used  as  a  suggestion  of 
a  reason ;  otherwise,  it  would  be  necessary  to  go  into  the  whole  evi- 
dence that  was  before  the  jury.  Ex  parte  JVardj  6  Ves.  579,  was 
referred  to  by  the  other  side  to  show  that  the  court  would  go  into 
evidence ;  but  there  the  application  was  by  an  entire  stranger  to  the 
lunatic,  who  could  not  say  that  he  was  aggrieved,  and  the  case  did 
not  fall  within  the  statute.  In  Ex  parte  Fust^  Lord  Thurlow  refused 
the  traverse  on  the  ground  that  the  petitioner,  the  husband  of  the  lu- 
natic, had  not  a  legal  interest  in  the  consequences  of  the  commission, 
the  marriage  having  been  fraudulent  If  this  was  so,  he  was  not 
aggrieved,  and  the  case  was  not  within  the  stat  Edw.  6. 

Lord  Chancellor.  The  question  which  has  been  argued  before 
the  full  court  is  one  of  very  great  importance  in  a  constitutional  point 
of  view,  but  it  is  a  point  which  lies  within  a  narrow  compass.  The 
questions  are,  whether  the  party  has  a  right  to  traverse  the  finding  of 
tiie  jury  upon  a  commission  against  a  person  who  has  been  found  a 
lunatic ;  and  whether  the  liberty  to  traverse  is,  as  the  term  has  been 
used,  at  all  times  ^^  as  of  right."  What  the  true  meaning  of  the  ex- 
pression '^  as  of  right"  is,  I  shall  postpone  until  I  have  considered 
whether  it  is  of  right  What  the  meaning  of  that  term  is,  is  another 
question,  although  it  is  involved  necessarily  in  the  first  Now,  the 
whole  question  depends,  in  the  first  instance  upon  the  stat  Edw.  6 ; 
and  although  it  is  fair  to  reason  by  analogy,  and  although  it  has  been 
argued  upon  that  ground,  yet  here  we  are  proceeding  on  a  statute, 
and  must  consider  ourselves  bound  by  the  enactment  fairly  construed; 
looking  also,  as  we  must  do,  to  what  has  been  the  view  of  other 
judges  in  former  times,  from  the  period  when  that  ancient  statute  was 
passed.  Now  the  6th  section  of  stat  2  &  3  Edw.  6,  c.  8,  after 
providing  for  other  cases  proceeds  in  this  way  — -<<  or  if  any  lunatic  or 
person  be,  or  shall  be  untruly  found  lunatic,  idiot,  or  dead,  it  is  enacted 
that  every  person  and  persons  grieved  or  to  be  grieved  by  any  such  office 
or  inquisition  shall  and  may  have  his  or  their  traverse  to  the  same  im- 
mediately or  after,  at  his  or  their  pleasure,  and  proceed  to  trial  therein, 
and  have  like  remedy,"  &c.  Much  reliance  has  been  placed  on  these 
words,  ^'  and  have  like  remedy  and  advantage  as  in  other  cases  of 
traverse  upon  untrue  inquisitions  of  offices  founden."  Now,  if,  in 
granting  a  traverse,  the  court  is  not  simply  at  liberty,  but  is  actually 
bound  to  enter  into  the  whole  question  which  was  before  the  jury,  (if 
it  should  be  of  opinion  that  there  is  no  absolute  right  to  traverse,)  it 
must  hear  all  the  evidence  which  was  laid  before  the  jury  at  the  trial 
before  it  would  be  at  liberty  to  make  up  its  mind  to  grant  or  refuse 
the  application.  Now,  in  order  to  found  the  claim  of  the  party  to  en- 
ter into  the  whole  of  the  evidence,  the  case  is  put  upon  the  ancient 
statute  regarding  escheators ;  and  the  proposition  of  the  Attorney- 
General,  referring  to  that  statute,  was,  that  there  could  be  na  issuing 
of  a  traverse— that  there  could  be  no  right  to  traverse  until  you  had 
established  your  title;  and  having  proved  that,  as  he  argued,  under 
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the  early  stat  Edw.  3,  in  regard  to  escheats  generally,  he  then  said 
that  the  law  which  applied  to  the  present  case  required,  according  to 
the  words  which  I  have  already  read,  that  a  party  should  have  the 
like  remedy  and  advantage  as  in  other  cases  of  traverse  upon  untrue 
inquisition  ;  and  therefore  it  was  argued  before  the  court  could  pos* 
sibly  grant  a  right  to  traverse,  the  title  must  be  shown,  as  under  the 
ancient  statute.  Now,  that  proceeds  altogether  on  a  mistake,  because 
the  right  to  traverse,  which  was  there  given  in  regard  to  lands,  and 
upon  ordinary  escheats  and  office  found,  was  of  this  nature ;  that  the 
party  had  not  only  a  right  to  traverse  given  to  him  by  the  act,  but 
had  a  right  to  have  the  lands  demised  to  him  for  a  certain  time  dur- 
ing the  existence  of  the  trial.  ^  If  yon  came  first,  and  asserted  your 
right  to  traverse  as  against  the  crown,  you  had  not  only  a  right  to 
traverse,  but  if  you  showed  your  title  to  the  satisfaction  of  the  Chan- 
cellor, you  had  a  right  to  the  very  lands,  so  as  to  secure  to  the  crown 
a  rent  if  you  should  turn  out  to  be  wrong,  and  secure  to  you  the  pos* 
session  if  you  should  turn  out  to  be  right.  Now,  this  matter  is  put 
wholly  out  of  the  question  by  Stamford,  who,  in  his  book  on  prero- 
gative, explsdns  it  very  satisfactorily.  After  stating  several  of  those 
old  statutes,  which  are  relied  on  so  much  as  governing  this  case,  he 
says,  '^  Hereupon  it  is  to  be  noted  that  the  showing  of  the  evidence  is 
only  rehearsed  as  to  the  letting  of  the  lands  to  farm,  and  not  to  the 
traverse ;  for  by  this  statute  he  may  traverse  without  showing  any 
evidence,  but  not  have  the  lands  to  farm.  Also,  by  these  statutes  he 
is  not  bound  to  any  certain  time  for  taking  of  his  traverse,  but  only 
for  taking  of  the  lands  to  farm,  for  he  may  tender  his  traverse  when 
he  will,  so  he  desire  not  the  farm  of  the  lands.  But  if  he  will  have- 
them  to  farm,  he  must  tender  his  traverse  within  the  month,  as  ap- 
peareth,"  and  so  on.  So  that  in  this  book,  which  is  always  consi- 
dered  a  great  authority,  it  clearly  appears,  what  no  doubt  the  statute 
itself  admits,  that  it  is  a  misapplication  of  that  statute  to  bring  it  to 
bear  upon  the  statute  upon  which  this  case  really  depends.  Now,  if 
the  point  were  about  to  be  decided  for  the  first  time,  upon  the  mean- 
ing of  stat.  Edw.  6, 1  might  say  that  words  could  hardly  be  stronger 
to  give  to  a  party  what  is  called  the  right  to  traverse  ;  it  is  to  be  <'  at 
his  or  her  pleasure."  Can  words  be  stronger  ?  It  is  to  be  governed 
by  the  usual  laws  as  regards  traverses,  as  far  as  they  are  applicable ; 
but  that  does  not  take  away  the  right  given  by  those  express  words. 
No  doubt  that  is  upon  an  allegation  that  the  party  is  untruly  found  a 
lunatic;  for  if  he  were  not  so  found,  there  would  be  no  ground  for 
the  traverse ;  and  although  the  act  of  parliament  is  clear,  yet  it  does 
not  exclude  the  exercise  of  a  discretion  whether  it  be  an  untrue  alle- 
gation or  not  The  authorities  do  not  assist  us  at  any  early  period, 
for  the  cases,  of  which  there  are  some  that  I  have  looked  into,  in  the 
court,  of  wards,  do  not  bear  so  fully  upon  the  case  as  to  justify  the 
court  in  placing  any  reliance  upon  them.  We  come  down,  therefore, 
at  once  to  the  time  of  Lord  Hardwicke.  Although  Lord  Hardwicke, 
in  the  cases  which  have  been  referred  to,  did  put  it  in  some  sense  as 
a  matter  of  right,  yet  it  is  impossible  to  deny  that  he  went  into  the 
cases  and  examined  the  circumstances,  in  order  to  satisfy  his  mind 
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that  it  was  a  proper  case  in  which  to  grant  a  traverse.  How  did  it 
arise  that  the  Chancellor  was  applied  to  ?  If  it  be  an  abstract  rights 
the  party  may  go  into  the  petty-bag  office  at  once,  and  lodge  bis 
traverse.  I  shall  presently  state  a  case  in  which  a  party  appears  to 
have  taken  that  step,  and,  although  objected  to,  was  not  interfered 
with.  I  do  not  desire  to  say  any  thing;  which  shall  touch  the  question 
whether  a  party  might  not,  behind  the  back  of  the  court,  and  irre- 
spective of  the  act  of  Geo.  4,  go  into  the  petty-bag  office  and  lodge 
his  traverse,  without  the  court  interfering  at  all ;  but  it  is  very  plain 
how  it  was  that  the  petitions  were  presented  to  this  court,  for  the 
traverse  cannot,  of  course,  take  place  until  the  party  has  been  found 
lunatic  on  a  commission  issued  by  the  great  seal.     The  great  seal  I 

has  jurisdiction.  The  great  seal  grants  the  custody  of  the  person 
and  of  the  estate  of  lunatics.  No  party  would  attempt  to  traverse 
without  the  leave  of  the  great  seal,  because  in  all  cases  of  traverse 
there  is  a  question  of  costs  to  be  considered.  If  a  person  goes  be- 
hind the  back  of  the  court  and  exercises  his  legal  right,  (if  he  had  it,) 
could  he  come  and  ask  for  his  costs,  as  on  a  proceeding  instituted  by 
the  authority  of  the  great  seal  ?  He  must  depend  upon  his  rights 
by  law,  whatever  they  may  be.  It  can,  therefore,  be  easily  discovered 
why  parties  come  with  their  petitions  to  the  court.  The  Chancellor, 
among  his  offices,  has  the  duty  of  issuing  the  very  writ  which  is  call- 
ed for  in  this  particular  case,  and  therefore  it  is,  why  the  parties  come 
and  ask  permission  to  take  this  step ;  and  from  all  the  cases  it  ap- 
pears that  the  court  has  exercised,  I  will  not  call  it  so  much  as  a  dis- 
cretion, as  a  care  and  caution  in  the  issuing  of  the  writ.  Now,  with 
regard  to  the  authorities,  they  have  all  been  referred  to  in  the  late  case 
oi  Ex  parte  Bridge.  Lord  Hardwicke,  I  consider,  did  go  to  a  greater 
degree,  in  point  of  evidence,  than  any  other  judge  later  than  himself 
would  have  gone.  Lord  Thurlow,  in  Ex  parte  Fust^  following  Lord 
Hardwicke,  did  enter  into  the  circumstances  of  the  case,  and  I  am 
not  certain  that  Lord  Thurlow  was  at  all  wrong  in  doing  so.  A  man 
had  married,  and  it  was  necessary  to  impeach  the  marriage.  A  com- 
mission would  have  enabled  the  parties  to  impeach  it  He  came  here 
to  assist  the  traverse,  in  order  that  the  marriage  should  not  be  im- 
peached ;  and  the  Chancellor  there,  seeing  the  indirect  and  improper 
f)urpose  for  which  the  traverse  was  intended  to  be  used,  refused  the 
eave.  As  regards  the  later  cases,  it  is  impossible  to  entertain  any 
doubt.  Every  successive  Chancellor,  from  the  time  of  Lord  Thurlow 
down  to  this  moment,  has  been  of  opinion  that  the  issuing  of  the  writ 
is,  in  some  sense  or  other,  a  matter  of  right.  Lord  Eldon's  opinion 
is  perfectly  clear  upon  it.  Over  and  over  again  he  has  enunciated  the 
rule  of  law ;  he  states  it  without  any  limit,  but  he  states  it  over  and 
over  again  as  a  matter  of  right ;  and  even  as  regards  the  question 
which  has  been  discussed,  of  the  right  of  a  third  party,  you  will  find, 
that  in  Ex  parte  Hall,  7  Ves.  263,  he  states  this,  "  There  are  two 
views  in  which  this  case  is  to  be  considered.  First,  as  to  the  right  of 
the  petitioner  to  traverse.  It  strikes  me  as  extraordinary  to  say,  that 
a  person  who  had  become  the  bond  fide  owner  in  equity  of  two  ad- 
vowsons  under  contract,  is  not  aggrieved  by  the  finding  that  the  party 
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with  whom  he  contracted  has  been  a  lunatic  ten  years.  If,  however, 
decisions  would  exclude  him,  he  would  be  entitled  only  to  that  regard 
which  the  court  hsis  been  in  the  habit  of  giving  in  lunacy  particular- 
ly; but  the  case  Ex  parte  Morley^  proves  that  a  person  under  such  a 
contract  is  a  party  aggrieved ;  and  I  am  of  opimon,  upon  that  case, 
he  has  a  right,  and  must  be  permitted  to  traverse."  He  thought, 
therefore,  that  the  right  to  traverse  extended  as  well  to  a  third  person 
having  an  interest  as  to  the  case  of  the  alleged  lunatic  himself.  Even 
in  Ex  parte  Ward  he  did  not  decide  agednst  the  right,  but  he  looked 
with  jealousy  to  the  application  of  a  mere  stranger,  not  connected 
with  the  family,  and  having  no  personal  interest.  I  am  far  from  say- 
ing that  it  may  not  be  proper,  in  some  cases,  for  a  stranger  to  apply ; 
it  may  be  a  proper  application ;  but  generally  speaking,  where  there 
is  not  an  interest,  the  alleged  lunatic  is  supposed  to  be  here ;  and  if 
here,  who  so  proper  as  himself  to  impeach  the  commission  ?  In  that 
view  he  may  or  may  not,  according  to  circumstances,  be  a  party  to 
the  traverse;  for,  if  the  traverse  be  upon  his  own  application,  it  is  dif- 
ficult to  say  he  is  not  a  party  to  it;  if  the  traverse  be  on  the  applica- 
tion of  another  person,  that  he  may  be  the  subject  of  the  trial,  but 
may  not  properly  be  considered  a  party  to  it.  As  regards  the  other 
authorities,  the  opinion  of  Lord  Rosslyn  admits  of  no  doubt.  Lord 
Lord  Eldon's  opinion  is  over  and  over  again  expressed,  at  different 
periods  and  in  different  cases.  Lord  Lyndhurst  was  never  called  on 
to  express  any  opinion.  Lord  Brougham,  in  a  case  before  him,  with- 
out deciding  the  matter,  does  refer  to  it.  In  iZ^  Tubb^  in  1834,  he 
makes  this  observation,  "  My  predecessors  seem  to  have  considered 
it  as  a  matter  of  right."  He  meant  to  do  nothing  in  opposition  to 
that  declaration.  Lord  Cottenham' s  authority  was  to  the  same  effect. 
Lord  Truro  twice  decided  the  matter  upon  the  decisions  of  his  pre- 
decessors. The  authorities,  therefore,  as  far  as  they  go,  are  conclu- 
sive. I  am  of  opinion  that  the  statute  of  Geo.  4,  does  not  alter  the 
question.  There  is  an  authority  which  has  been  found  of  Gervais 
Healpj  which  was  in  1748 ;  and  there  the  party  seems  to  have  gone 
to  the  petty-bag  office,  and  to  have  exercised  the  right,  without  the 
intervention  of  the  court,  of  entering  a  traverse.  A  petition  was  pre- 
sented by  the  cousins  and  co-heirs  of  the  lunatic,  and  prayed  that  the 
traverse  might  be  discharged.  It  does  not  appear  that  any  order  was 
made  at  that  time ;  but  the  costs  of  the  petition  upon  which  such  or- 
der was  made  were  reserved  until  the  traverse  should  be  tried,  or  there 
should  be  a  delay  in  carrying  the  same  down  to  trial.  Before  the 
traverse  could  be  tried,  Gervais  Healy  died,  so  that  there  was  a  tra- 
verse filed  in  the  petty-bag  office  in  the  name  of  the  lunatic,  and,  as 
was  said,  without  his  assent ;  but  it  was  filed  as  of  right,  the  parties 
not  coming  to  the  court  at  all ;  and  Lord  Hardwicke  left  them  to  try 
that  traverse  without  interfering  with  it  Now,  that  seems  to  be  a 
very  considerable  authority  to  show  that  at  the  time  not  only  was  it 
considered  as  of  right,  but  so  much  of  right,  that  if  the  party  chose 
to  go  behind  the  back  of  the  Lord  Chancellor,  and  to  file  his  traverse 
in  the  petty-bag  office,  he  was  entitled  to  do  so,  and  carry  the  mat- 
ter down  to  trial ;  but  in  that  case  the  costs  were  reserved  till  the 
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traverse  should  have  been  tried.  In  a  case  from  the  lunacy  office, 
it  appears,  that  on  the  10th  February,  1825,  an  order  was  made  by 
Lord  Eldon,  reciting  a  petition  presented  by  the  lunatic  for  a  traverse, 
and  also  a  petition  presented  by  the  lunatic's  son-in-law,  praying  to 
be  appointed  committee,  wnich  directed  that  an  interim  manager  of 
the  farm  and  lands  should  be  appointed,  and  that  the  lunatic  should 
be  produced  before  his  lordship.  Now,  a  note  was  taken  by  Sir  G. 
Turner,  V.  C,  of  what  fell  from  Lord  Eldon.  He  said,  "  I  will  see 
the  person  who  is  the  subject  of  this  commission,  and  learn  from  him 
whether  it  was  his  real  intention  to  traverse."  The  decisions  have 
been,  that  the  party  has  a  right  to  traverse,  and  that  if  any  other  per- 
son than  the  party — the  object  of  the  commission — has  an  interest 
inducing  him  to  apply  for  liberty  to  traverse,  there  can  be  no  objec- 
tion to  his  traversing ;  but  there  is  a  right  to  call  upon  him  to  do  it 
within  a  limited  time.  "  With  respect  to  the  party  himself,"  says 
Lord  Eldon,  "  I  am  not  quite  so  confident  as  I  have  been  that  there 
is  not  a  right  to  limit  him  as  to  time."  In  that  case  Lord  Eldon  did 
not  retain  the  opinion  he  so  often  expressed,  that  not  only  the  party 
had  the  right,  but  even  a  party  having  an  interest  in  point  of  estate. 
These  authorities,  therefore,  are  entitled  to  the  greatest  weight,  and 
it  would  require  very  great  deliberation  and  judgment,  and  a  very 
strong  feeling  in  the  mind  of  any  judge  who  should  venture  to  op- 
pose his  own  opinion  to  so  much  authority.  I  am  clearly  of  opinion 
that  these  opinions  are  authorized,  in  the  fullest  manner,  by  the  true 
meaning  and  spirit  of  the  act  of  parliament  itself  upon  which  they 
are  founded ;  and  if  I  had  had  to  decide  the  case  in  the  first  instance, 
I  should  have  come  to  the  conclusion  to  which  I  now  arrive,  that  it 
is  the  right  of  the  party  to  traverse  in  a  case  of  this  nature.  Now, 
the  traverse  being  as  of  right,  the  question  remains  to  be  considered, 
how  that  right  is  to  be  exercised.  It  is  impossible  to  deny,  that  in 
every  case  which  has  been  cited,  the  Lord  Chancellor  has  addressed 
himself  to  the  consideration  of  the  question,  whether  it  is  proper  that 
the  writ  should  issue.  There  is  no  doubt  about  that ;  for  whether  it 
is  to  depend  upon  an  examination  of  a  lunatic,  or  upon  such  affida- 
vits as  the  parties  may  think  fit  to  file,  still  the  court  has  addressed 
itself  to  the  question,  is  this  a  case  in  which  the  traverse  ought  to  be 
allowed  ?  But,  in  order  to  come  to  a  satisfactory  conclusion  upon 
this  question,  you  must  first  decide  whether,  in  any  proper  sense,  the 
issuing  of  the  traverse  is  of  right  or  not ;  because  if  it  is  of  right, 
which  I  consider  will  now  be  decided,  then  the  consideration  to  which 
the  court  would  address  itself,  upon  the  second  assumption  as  to  the 
subsidiary  point,  would  be  very  different,  it  would  be  addressed  in  a 
very  different  view  from  that  to  which  the  Chancellor  would  be  bound 
to  direct  his  attention  if  it  were  not  strictly  of  right ;  but  being  strictly 
of  right,  it  is  still,  as  it  ought  to  be,  under  a  certain  control.  For  ex- 
ample, if  a  petition  were  presented  to  me,  and  I  were  to  call,  as  I 
necessarily  must,  in  every  such  case,  for  the  presence  of  the  alleged 
lunatic,  and  I  saw  instantly  the  signs  of  absolute  raving  madness,  no- 
body can  imagine  that  the  person  holding  the  office  I  fill  would  be  at 
liberty  to  allow  the  writ  to  issue  ;  in  that  case  there  could  be  no  un- 
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trne  allegation,  and  it  would  require  no  trial ;  upon  the  very  view  it 
would  be  seen  that  there  was  no  untrue  finding,  and  therefore  that 
there  was  no  necessity  for  the  traverse ;  and  the  protection  which  it  is 
the  duty  of  this  court  to  throw  around  such  an  individual,  for  the  pro- 
tection of  his  person  and  estate,  would  compel  it  to  deny  the  right  to 
traverse.  In  some  of  the  cases,  those  before  Lord  Hardwicke  particu- 
larly, and  in  one  or  two  before  Lord  Eldon,  I  cannot  deny  that 
matters  have  been  entered  into  which,  according  to  the  strict  inter- 
pretation of  the  words  "  as  of  right,"  one  would  hardly  have  expected 
would  have  been  entered  upon  ;  but  I  am  not  surprised  to  find  such 
cases,  for  as  a  petition  is  presented,  and  is  served,  and  the  common 
order  made  that  all  parties  should  appear  and  be  heard,  and  as  the 
parties  by  the  rule  of  the  court  are  left  to  their  discretion  in  filing 
affidavits,  I  consider  it  no  proof  at  all  of  the  right  or  duty  of  the  court 
to  enter  into  a  general  investigation  of  affidavits  entering  into  the 
general  question  as  to  whether  the  sanity  or  insanity  is  proved  or  dis- 
proved before  the  jury.  In  many  cases  affidavits  would  absolutely 
f)rove  nothing,  but  when  the  court  has  been  pressed  with  the  particu- 
ar  hardship  of  the  circumstances,  one  is  not  very  much  surprised  to 
find  they  have  been  entered  into  to  some  extent ;  but  I  cannot  permit 
Lord  Eldon's  authority  to  be  quoted  in  favor  of  that  which  is  con- 
tended for  against  the  traverse,  that  lam  to  enter  into  all  the  evidence 
which  was  before  the  jury,  and  to  consider  this  as  a  question  of  a^ 
new  trial.  I  cannot  admit  the  authority  of  Lord  Eldon  for  that  pro- 
position, when  I  find  it  over  and  over  again  deliberately  stated  that  it 
is  of  right,  and  that  the  Lord  Chancellor  shall  examine  the  lunatic 
himself  upon  that  question.  Now,  that  brings  me  to  what  it  is  I  am 
to  consider  my  duty  with  reference  to  the  decision  here.  There  is  no 
doubt  that  my  first  duty  is  to  render  it  satisfactory  to  my  mind  that 
the  application  is  a  band  fide  one,  and  that  the  lunatic  herself  is  com- 
petent to  judge,  so  far  as  to  satisfy  me  whether  she  really  does  desire 
or  not  to  have  a  traverse  as  against  the  finding.  K  I  had  any  doubt 
upon  that  point  —  I  am  not  now  going  to  decide  whether  I  should 
bear  evidence  of  the  sanity  or  insanity,  which  I  now  hold  I  am  not  at 
liberty  to  go  into — but  if  I  were  satisfied  upon  the  examination  of 
the  lunatic,  that  it  was  doubtful  what  her  intentions  were,  that  she 
herself  did  not  know  her  own  mind  upon  the  subject,  or  was  not,  per- 
haps, capable  of  coming  to  a  clear  conclusion,  I  do  not  say,  in  such  a 
case,  that  the  Chancellor  might  not  feel  himself  at  liberty  to  see  who 
were  the  persons  applying  for  her,  by  whom  she  was  surrounded,  and 
what  were  the  objects  and  views  of  the  persons  applying ;  but  it  will 
be  time  enough  to  enter  into  those  considerations  when  the  case 
arises.  The  case  now  before  me  is  one  in  which  the  court  will  decide 
that  it  is  of  right,  in  the  proper  sense  of  those  terms.  I  have  myself 
examined  Mrs.  Cumming ;  I  have  represented  to  her  what  the  conse- 
quences of  this  traverse  may  be  in  point  of  expense.  I  have  had  a 
considerable  conversation  with  her,  and  upon  this  point  she  is  as 
reasonable  and  as  sane,  (I  am  speaking  not  of  any  delusions  she  may 
labor  under — of  that  I  can  form  no  opinion,)  and,  as  far  as  appear- 
ances go,  as  to  her  competency  to  judge  whether  she  wishes  or  not 
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that  this  traverse  should  issue,  on  that  question  I  am  bound  to  say 
she  is  as  reasonable,  as  composed,  as  tree  from  heat  or  passion,  or 
violence  of  any  sort,  as  any  reasonable  person  with  whom  I  ever  con- 
versed. She  desires  that  this  traverse  may  issue ;  she  is  aware  it  may 
put  in  peril  the  remainder  of  her  property,  or  nearly  so ;  she  is  content 
to  sacrifice  her  property  for  what  she  terms  her  liberty  of  action,  and 
she  has  satisfied  me  that,  as  far  as  such  a  person  can  have  volition, 
she  has  it  She  has  only  and  simply  desired  that  if  I  should  think  it 
right  that  the  traverse  should  issue,  I  will  allow  it  to  proceed.  I  am 
of  opinion,  therefore,  that  this  is  a  case  in  which  (the  traverse  having 
been  decided  as  being  of  right)  I  am  bound  to  allow  the  traverse  to 
go.  There  is  one  observation  which  I  have  to  make,  though  not 
bearing  upon  the  point  of  law.  In  this  case  it  is  impossible  for  the 
court  to  have  heard  without  pain  that  this  lady's  property  is  of  small 
amount ;  without  care  and  caution  the  whole  of  her  property  will  be 
swallowed  up  in  litigation,  and  she  stripped  of  the  whole  of  her  means 
of  existence,  at  the  age  of  seventy-six,  by  the  operation  of  a  law 
brought  in  to  protect  her.  Let  the  parties  on  both  sides  seriously 
consider  the  case.  It  w^ill  be  a  reproach  to  all  parties  if  this  matter  is 
carried  on  with  an  expense,  and  to  an  extent  which  will  swallow  up 
the  remainder  of  this  poor  lady's  property.  She  is  exceedingly  infirm, 
and  it  would  be  a  reproach  to  everybody  concerned,  and  it  would  be 
a  reproach  also  to  the  law,  if  during  the  short  remainder  of  her  life 
she  should  be  left  without  the  means  of  subsistence.  This  case  has 
been  conducted  with  an  expense  which  is  perfectly  frightful  with  refer- 
ence to  the  object  Upon  this  occasion  eight  counsel  have  appear- 
ed—  three  on  the  part  of  Mrs.  Gumming,  and  five  on  the  other  side; 
and  I  make  an  order  that  no  more  costs  shaU  be  allowed  than  for  two 
counsel  on  each  side ;  and  I  will  make  an  order  that  in  whatever  fur- 
ther steps  are  taken  on  either  side,  they  shall  restrain  the  expenditure 
to  the  lowest  possible  point,  and  preserve  to  this  lady,  if  it  is  in  the 
power  of  the  great  seal  to  preserve  it,  some  remnant  of  her  fortune 
for  the  remainder  of  her  days. 

Knight  Bruce,  L.  J.  The  observations  of  the  Lord  Chancellor 
render  it  almost,  or  quite,  superfluous  for  me  to  add  even  the  few 
words  which  I  shall  add.  An  inquest  under  a  commission  of 
lunacy  is,  I  apprehend,  in  reality,  a  proceeding  to  which  the  alleged 
lunatic  is  not  a  party ;  accordingly,  I  apprehend  the  law  to  be  this — 
that  his  rights,  after  the  finding  of  the  jury  are  the  same,  whether  he 
shall  have  appeared  before  the  jury  for  the  purpose  of  contesting  the 
allegations  of  lunacy  or  not  If  he  has  not  contested  the  matter  be- 
fore the  jury  by  himself,  or  any  counsel,  solicitor,  or  agent  on  his  be- 
half, and  is  not  in  default  for  not  having  done  so,  as  I  conceive  to 
have  been  the  case  in  this  instance,  surely  it  will  be  a  monstrous 
principle  to  say  he  is  not  entitled  as  of  right  to  dispute  the  finding, 
iior  do  I  understand  law  and  principle,  or,  in  other  words,  law  and 
justice,  to  differ  in  that  respect  Legally,  as  I  have  said,  his  rights 
would  be  the  same,  although  he  had  not  appeared  and  contested  the 
matter  before  the  jury,  either  in  person  or  otherwise.  The  jurisdic- 
tion, therefore,  to  which  it  belongs  is,  in  my  judgment,  only  to  ascer- 
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tain  whether  the  application  is  an  act  of  free  will  of  the  person,  not 
whether  the  will  is  that  of  a  person  of  sound  or  of  unsound  mind. 
Where,  in  the  judgment  of  that  jurisdiction,  there  is  a  plain  and  suffi- 
cient expression  of  free  will,  the  traverse  cannot,  I  think,  be  refused, 
however  clear,  however  important,  and  however  beneficial  to  the 
alleged  lunatic  it  may  be,  in  the  opinion  of  the  judge,  that  the  finding 
of  the  jury  should  remain  unquestioned.  It  is  the  right  of  an  Eng- 
lish person  to  require  the  free  use  of  his  property,  and  that  his  per- 
sonal freedom  should  not  be  taken  from  him,  on  the  ground  of  alleged 
lunacy,  without  his  being  allowed  the  opportunity  of  establishing  his 
sanity  or  of  denying  his  insanity  before  a  jury,  as  a  contesting  party, 
and  not  merely  as  a  subject  of  inquiry.  Whether,  in  the  present  in- 
stance, therd  has  been  such  a  plain  and  sufficient  expression  of  free 
will  as  has  been  mentioned,  (though  I  consider  it  highly  probable,)  I 
do  not  know,  and  of  course,  therefore,  I  cannot  give  any  opinion 
upon  it,  it  having  been  thought  by  the  Lord  Chancellor,  Lord  Cran- 
worth,  and  myself  right  that  the  Lord  Chancellor  alone  should  see 
and  converse  with  Mrs.  Cumming. 

Lord  Cranworth,  L.  J.  I  have  nothing  to  do  but  to  express  my 
entire  concurrence  in  the  judgment  of  the  Lord  Chancellor  and  my 
learned  brother,  and  just  to  add  a  few  words  to  what  has  been  said. 
I  think,  under  the  stat.  £dw.  6,  the  party  aggrieved  (the  lunatic  her- 
self particularly  being  the  party  aggrieved,)  by  an  inquest  which  has 
found  her  a  lunatic,  has  a  right  to  traverse.  I  think  the  right  is  ex- 
pressly given  to  her  by  that  statute,  which,  independently  of  the  au- 
thorities, would  have  appeared  to  me  perfectly  clear  and  indisputable. 
Now,  when  I  say  a  right  to  traverse,  it  may  be  thought  inconsistent 
with  the  fact  that  the  Lord  Chancellor,  in  some  degree,  exercises  what 
is  considered  a  discretion.  I  conceive  that  to  be  merely  a  discretion 
to  see  that  the  party  is  herself  really  applying  for  the  traverse ;  be- 
cause the  peculiar  nature  of  the  subject-matter  of  inquiry  makes  all 
analogy  from  ordinary  cases,  to  a  great  extent,  inapplicable.  If  a 
party  sues  out  a  writ  to  recover  land  or  any  property,  it  is  presumed 
that  it  is  his  act ;  but  where  there  is  a  primd  facie  reason  for  suppos- 
ing the  party  is  incapable  of  having  the  will,  it  is  fit  that  some  pre- 
caution should  be  adopted  for  the  purpose  of  seeing  that  that  which 
is  to  be  done,  as  the  exercise  of  his  will,  is  really  so  done,  that  is,  or- 
dinarily done,  by  the  Lord  Chancellor  examining  the  party  himself. 
I  do  not,  however,  mean  to  say  that  there  might  not  be  cases  in  which, 
even  without  a  personal  examination,  some  inquiry  might  be  taken 
and  made  on  the  subject.  As,  for  instance,  suppose  a  party  is  in  a 
state,  not  of  mental,  but  of  bodily  illness,  that  makes  it  impossible  he 
should  come  in  contact  with  the  Lord  Chancellor.  I  do  not  say  a 
case  might  not  occur  in  which  some  discretion  might  not  be  exercis- 
ed ;  but  in  the  general  observations  which  have  been  made  I  entirely 
concur,  and  I  have  added  these  few  words  lest  it  should  be  supposed 
that  I  entertain  some  doubt,  when  really  I  entertain  none. 
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IVB  V.  KlNG.^ 
March  10,  29 ;  April  2, 1852. 

WUl  —  Joint  Tenancy  or  Tenancy  in  Common  —  Substitution  —  Sur- 
vivorship* 

A  testator  gave  certain  property  to  tmstees,  upon  trust  for  his  widow  for  life ;  aod  after  her 
death,  directed  the  same  to  be  sold,  and  the  proceeds  divided  into  two  eqoal  shares,  one  of 
which  he  gave,  in  five  equal  shares,  to  A,  B,  C,  D,  and  £,  and  directed  that,  in  case  of  the 
death  of  any  or  either  of  them  before  the  widow,  their  respective  shares  should  go  to  their 
respective  husbands  or  wives,  if  any.  and  if  not,  then  to  their  respective  children,  and  in  fiUlorB 
of  children,  to  the  survivors  of  them,  share  and  share  alike.  He  eave  the  residue  of  the 
othBr  moiety,  after  payment  of  a  legacy,  as  follows — *'to  F,  G,  fi,  I,  and  K,  and  in  case 
of  the  death  of  any  or  either  of  them,  then  their  respective  shares  to  their  children,  if  any, 
and  if  not,  then  to  the  survivors  of  them,  share  and  share  alike : " — 

JEb^ef,  that  the  second  moiety  was  given  to  F,  G,  H,  I,  and  E,  in  five  equal  shares,  as  tenants 
in  common. 

Hiid,  also,  that  the  words  '^  in  case  of  the  death,"  in  the  gift  of  the  second  moiety,  meant  in  case 
of  deadi  before  the  period  of  distribution,  and  applied  to  death  in  the  testator's  lifetime  as 
well  as  to  death  after  the  decease  of  the  testator,  but  before  the  decease  of  the  testatoi'j 
widow. 

Heid^  also,  that,  although  F  was  dead  when  the  will  was  made,  the  gift  in  favor  of  her  children 
took  eflfect 

Eidd^  as  to  each  moie^,  that  the  share  of  each  legatee  who  died  before  the  period  of  distribu- 
tion vested  absolutely  in  such  of  his  children  as  were  living  at  the  death  of  their  parent,  or 
at  the  death  of  the  testator,  whichever  last  happened. 

G  died  a  badielor  in  the  testator's  lifetime,  leaving  H,  I,  and  E  surviving  him.  H  died  in 
the  testator's  lifiStime.  K  survived  the  testator,  out  died  before  the  period  of  distiibation. 
I  survived  that  period :  — 

Beld^  that,  under  the  gift  over  to  the  survivors,  G's  share  was  divisible  in  moieties  between  I 
and  the  personal  representatives  of  K. 

John  De  verill,  the  testator  in  the  cause,  by  his  will,  dated  the  26th 
February,  1819,  after  specifically  devising  part  of  his  real  estate,  de- 
vised a  freehold  estate  at  Horsmoor  Green  to  his  wife,  Elizabeth,  for 
life ;  and  bequeathed  the  dividends  from  whatever  stock  he  might  die 
possessed  of  in  the  public  funds,  the  use  of  his  furniture,  and  the  residue 
of  his  estate  and  effects,  (after  payment  of  his  debts,  and  funeral  and 
testamentary  expenses,)  to  his  wife  for  life ;  and  after  her  death  he 
devised  the  said  Horsmoor  Green  estate,  stock,  furniture,  and  residu- 
ary  estate  to  William  Ive  and  Thomas  Ashton,  upon  trust  to  convert 
the  same  into  money,  and  directed  them  to  retain  their  expenses  out 
of  the  fund,  and  gave  to  each  of  them  a  legacy  of  15L  out  of  it,  and  dis* 
posed  of  the  residue  in  the  following  words :  —  "  Whatsoever  may  be 
then  remaining  in  their  hands  I  direct  may  be  divided  into  two  equal 
parts ;  the  one  moiety  or  half  share  thereof  I  give  in  five  equal  shares ; 
that  is,  one  share  to  Elizabeth,  the  widow  of  my  late  brother  George, 
one  share  to  my  brother  William,  one  share  to  my  brother  Thomas, 
one  share  to  my  sister  Mary  Merrick,  and  the  remaining  share  to  my 
sister  Elizabeth  Edwards ;  and  in  case  of  the  death  of  any  or  either 

1 16  Jur.  489. 


COURTS  OF  CHANCERY,  1852.  217 

It9  V.  King. 

of  them  before  my  said  wife,  Elizabeth,  then  their  respective  sharea  to 
go  to  their  respective  husbands  or  wives,  if  any,  and  if  not,  then  to 
tiieir  respective  children,  and  in  failure  of  children,  then  to  the  survl* 
vors  of  them,  share  and  share  alike ;  and  the  other  moiety  or  half  part 
thereof  I  give  as  follows: — 10/.  thereof  to  Ann  Edwards,  sister  of 
Edward  Edwards,  of  Slough,  Bucks,  baker,  should  she  be  then  living, 
as  a  token  of  my  wife's  friendship  for  her ;  and  the  remainder  of  the 
said  moiety  or  half  part  to  my  wife's  sister,  Ann  Smith,  her  brother 
Charles  King,  her  brother  John  King,  her  brother  Henry  King,  and 
her  brother  Thomas  King ;  and  in  case  of  the  death  of  any  or  either 
of  them,  then  their  respective  shares  to  their  children,  if  any,  and  if 
not,  then  to  the  survivors  of  them,  share  and  share  alike.''  And  the 
testator  appointed  the  said  William  Ive  and  Thomas  Ashton  exe- 
cutors of  his  will.  The  testator  died  in  June,  1837,  and  his  will  was 
proved  by  William  Ive  alone,  Thomas  Ashton  having  died  in  his  life- 
time. WilUam  Ive  died  in  1847,  leaving  a  wiU,  by  which  he  appoint- 
ed the  plaintiff,  John  Goodwin  Ive,  and  the  defendant  James  Wells 
Taylor,  his  executors ;  and  devised  to  the  plaintiff  all  estates  vested 
in  him  as  a  trustee.  Elizabeth  Deverill,  the  widow  of  the  testator, 
died  in  1849,  and  on  her  death  this  suit  was  instituted  to  obtain  the 
directions  of  the  court  as  to  the  distribution  of  the  trust-fund.  In  Au- 
gust, 1849,  a  decree  was  made  directing  preliminary  inquiries  and 
the  usual  accounts.  The  cause  now  came  on  for  further  directions. 
With  respect  to  the  first  moiety,  the  facts  were  as  follows:  —  Eliza- 
beth, the  widow  of  George  Deverill,  died  in  the  testator's  lifetime, 
leaving  three  children  still  living.  William  Deverill  died  in  the  tes- 
tator's lifetime,  leaving  no  widow,  but  leaving  three  children,  two  of 
whom  survived  the  testator's  widow ;  the  other  survived  the  testator, 
but  died  in  his  widow's  lifetime,  and  was  represented  by  the  defend- 
ant, Ann  Deverill.  Thomas  Deverill  survived  the  testator,  but  died 
a  widower  in  the  lifetime  of  the  testator's  widow.  He  left  six  child- 
ren, all  of  whom  survived  the  testator's  widow.  He  had  another 
child  who  survived  the  testator,  but  died  in  his  father's  lifetime.  Mary 
Merrick  survived  the  testator,  but  died  a  widow  in  his  widow's  lifetime. 
She  left  two  children,  both  of  whom  survived  the  widow.  Elizabeth 
Edwards  died  a  widow  in  the  testator's  liletime,  leaving  two  children. 
Thomas  Edwards,  who  survived  the  testator's  widow,  and  another 
chUd  who  survived  the  testator,  but  died  in  the  widow's  lifetime,  and 
was  represented  by  the  defendant  Susannah  Gray.  As  to  the  second 
moiety ;  Ann  Edwards  the  legatee  of  10/.,  died  in  the  testator's  life- 
time. Ann  Smith  was  dead  at  the  date  of  the  will ;  she  left  four  child- 
ren, all  of  whom  were  parties  to  the  suit  Charles  King  died  a  bachelor 
in  the  testator's  lifetime.  John  King  survived  Charles  King,  and  after- 
wards died  in  the  testator's  lifetime,  leaving  four  children,  three  of 
whom  survived  the  testator,  but  two  only  survived  the  testator's  widow. 
Henry  King  is  still  living.  Thomas  King  survived  the  testator,  and 
died  in  the  widow's  lifetime,  leaving  four  children,  aU  of  them  still  living. 

EddiSy  for  the  plaintiff 
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Browellj  for  the  defendant,  Taylor. 


Powndlly  for  the  children  of  Elizabeth,  the  widow  of  Oeorge  Deve- 
rill,  and  for  the  Burviving  children  of  John  King,  contended,  as  to  the 
first  moiety,  that  Elizabeth  Deverill's  share  did  not  lapse ;  Lejeune  v. 
Lejeune^  2  Kee.  701 ;  Smith  v.  Smithj  8  Sim.  353 ;  Collins  v.  Johnson^ 
Id.  356,  note ;  Salisbury  v.  Petty^  3  Hare,  86 ;  and  as  to  the  second 
moiety,  that  survivorship  referred  to  the  period  at  which  a  share  went 
over;  Bianelagh  v.  Ranelagh,  2  My.  &  K.  448;  and  that  as  John 
King  survived  Charles  King,  one  third  of  Charles  King's  share  went 
over  to  John  King's  children. 

Smythe^  for  Thomas  Edwards,  contended  that  only  children  who  sm*- 
vived  the  tenant  for  life  were  objects  of  the  gift  by  way  of  substitution ; 
Oripps  V,  Wolcoit^  4  Madd.  11 ;  and  that,  moreover,  the  gift  was  in  the 
children  as  joint  tenants,  so  that,  quacunque  vidy  no  children  who  did 
not  survive  the  tenant  for  life  took  any  interest  in  their  parent's 
share. 

Fane,  for  Susannah  Gray,  contended  that  though  Elizabeth  Ed- 
wards died  before  the  testator,  the  gift  over  took  effect  Collins  v.  John- 
son,  8  Sim.  356,  note.  That  children  need  not  survive  the  period  of  dis- 
tribution to  become  objects  of  the  gift,  there  being  in  the  limitation 
to  them  no  words  of  survivorship,  nor  any  thing  indicating  that  the 
class  was  to  be  ascertained  at  a  future  period.  Lyon  v.  Uowardy  15 
Sim.  287 ;  Masters  v.  Scales^  13  Beav.  60.  That  the  children  took  as 
tenants  in  common,  the  words  "share  and  share  alike"  referring  to 
them  as  well  as  to  the  legatees  named. 

Baggallay^  for  Henry  King,  contended,  first,  that  the  second  moiety 
was  given  in  joint  tenancy ;  that  the  children  of  legatees  took  merely 
by  substitution,  and  that  the  children  of  a  legatee  who  died  in  the  tes- 
tator's lifetime  could  not  take ;  that  the  whole  of  the  second  moiety 
was  therefore  divisible  per  stirpes  between  Henry  Eling  and  Thomas 
King's  children.  Secondly,  that  if  the  gift  of  the  second  moiety 
was  to  the  legatees  as  tenants  in  common,  it  took  effect  as  if  Ann 
Smith  had  not  been  named.  Christopherson  v.  Naylor^  1  Mer.  320 ; 
Tk/therleigh  v.  Harbyn^  6  Sim.  329.  Thirdly,  that  if  the  gift  created 
a  tenancy  in  common,  whether  in  four  or  five  shares,  Henry  King,  as 
the  only  one  of  the  five  that  survived  the  tenant  for  Ufe,  was  entitled 
to  the  whole  of  Charles  King's  share.     Cripps  v.  Wolcott^  4  Mad.  11. 

EL  C.  JoneSy  for  the  children  and  personal  representatives  of 
Thomas  King,  contended  that  "  survivors "  meant  such  legatees  of 
one  moiety  as  survived  a  legatee  of  the  same  moiety  dying  without 
children;  Croivder  v.  Stone,  3  Russ.  217;  Ranelagh  v.  Manelagh} 
2  }lbf.  &  K.  448 ;  and  that  the  representatives  of  Thomas  King  were 
entitled  to  participate  in  Charles  King's  share.    That  there  was  no 

1  See  also  Brighl  v.  Bom,  $Uj.kK,  816. 
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authority  for  referring  survivorship  to  the  period  of  distribution  in  a 
ease  like  this.  That  Oripps  v.  Wolcotty  and  the  other  similar  caseS| 
were  inapplicable,  as  they  did  not  relate  to  gifts  over  of  the  shares  of 
the  respective  legatees  on  their  dying,  under  particular  circumstancesi 
but  to  the  gift  of  an  entire  fund  to  several  persons,  or  the  survivors  or 
survivor  of  them,  as  tenants  in  common,  in  which  cfise '^survivors" 
was  of  necessity  held  to  mean  those  who  survived  some  one  period* 

Baggailay  referred  to  Watson  v.  Engla/nd^  15  Sim.  1. 

Sidebottom^  for  the  children  of  Ann  Smith,  cited  Jarvis  v.  Pond^ 
9  Sim.  549,  and  referred  to  the  Vice-Chancellor's  remarks  in  that  case 
on  the  words  <<  in  case  of  the  decease." 

The  following  were  also  cited  or  referred  to :  —  GVoy  v.  GarmaUj 
2  Hare,  278 ;  Waugh  v.  Waugh,  2  My.  &  K.  41 ;  Miller  v.  Warren^ 
2  Vern.  207 ;  and  Barrel  v.  MoUsworth^  Id.  378. 

At  the  close  of  the  argument,  the  Master  of  the  Rolls  said  that  he 
was  clearly  of  opinion  that  the  second  moiety  of  the  residue  ^^as 
given  to  the  five  legatees,  as  tenants  in  common,  in  equal  shares ;  the 
testator,  by  speaking  of  "  their  respective  shares,"  having  clearly  shown 
his  intention  that  each  should  take  a  distinct  share.  Judgment  re- 
served on  the  other  points. 

March  29.  Bomilly,  M.  R.,  eifter  stating  the  facts  of  the  case, 
said  that  there  were  in  this  case  four  classes  of  claimants;  first 
a  legatee  who  survived  the  tenant  for  life ;  secondlv,  the  children 
of  those  legatees  who  survived  the  testator,  but  died  in  the  lifetime 
of  the  tenant  for  life ;  thirdly,  the  children,  of  those  legatees  who  were 
living  at  the  execution  of  the  will,  but  died  in  the  testator's  lifetime ; 
fourthly,  the  children  of  a  legatee  who  was  dead  at  the  execution  of 
the  wiU.  That  the  question,  whether  the  second  moiety  was  given  in 
joint  tenancy,  had  been  disposed  of  at  the  hearing.  That  the  original 
bequest  to  Henry  King  was  of  one  fifth  of  the  second  moiety,  and  that 
he,  having  survived  the  testator's  widow,  was  absolutely  entitied  to 
that  fifth.  That  as  to  the  second  and  third  classes  of  claimants,  his 
honor  was  of  opinion  that  the  children  of  the  legatees  were  entitled. 
That  there  was  a  distinction  between  this  case  and  those  in  which 
the  original  legatees  were  not  mentioned  nominatimj  but  as  members 
of  a  class ;  and  that  the  present  case  came  within  the  authority  of 
Lejeune  v.  Lejeune^  2  Kee.  701.  That  there  was  a  difference  in  the 
wording  of  the  gifts  over  of  the  shares  of  the  two  moieties,  the  reference 
to  the  deaths  of  the  legatees  of  the  second  moiety  being  simply  "in 
case  of  the  death  of  any  or  either  of  them,"  without  specifying  any 
time.  That  his  honor  was  of  opinion  that  the  words  "  in  case  of 
death"  had  reference  to  the  same  period  as  to  each  moiety,  and 
meant  in  case  of  death  before  the  period  of  distribution.  That  as  to 
the  fourth  class,  viz.,  the  children  of  Ann  Smith,  the  case  of  Tyther' 
high  V.  Harbjfn,  5  Sim.  329 ;  Giles  v.  Giles,  8  Sim.  360 ;  and  Jarvis 
v.  Ptmdy  9  Sim.  649,  were  not  applicable,  as  in  those  cases  there  was 
a  substantive  gift  to  the  children,  whereas  in  this  case  the  children 
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founded  their  claim  on  a  mere  clause  of  substitution.  That  there  was 
no  authority  precisely  in  point,  but  that  his  honor  could  not  see  any 
substantial  distinction  between  a  gift  by  way  of  substitution  to  the 
children  of  a  person  known  to  be  living  at  the  date  of  the  will,  and 
one  to  the  children  of  a  person  believed  by  the  testator  to  be  then  liv- 
ing, although  in  fact  dead;  and  that  the  cases  according  to  which 
Ann  Smith's  children  Vould  have  taken,  if  she  had  died  on  the  day 
after  the  making  of  the  will,  ought  to  be  applied  to  the  present  case. 

April  2.  The  case  was  mentioned  again  as  to  the  periods  at  which 
the  classes  of  children  entitled  to  take  by  way  of  substitution  were  to 
be  ascertained,  and  also  as  to  the  construction  to  be  put  on  the  limit- 
ation to  survivors. 

BoMiLLY,  M.  B.,  held,  that  where  one  of  the  legatees  named  in 
the  will  died  in  the  testator's  lifetime,  the  class  of  children  to  take 
by  substitution  was  to  be  ascertained  at  the  testator's  death ;  but 
that  where  a  legatee  survived  the  testator,  and  died  in  the  lifetime 
of  the  testator's  widow,  the  class  of  children  to  take  by  substitution 
was  to  be  ascertaine(l  at  the  death  of  the  legatee ;  so  that  in  each 
case  the  share  of  a  legatee  dying  before  the  period  of  distribution 
vested  in  such  of  his  children  as  survived  both  their  own  parent 
and  the  testator.  That  such  children  took  as  tenants  in  common, 
and  that  their  respective  interests  were  not  liable  to  be  divested  by 
their  death  during  the  lifetime  of  the  widow.  That  where  a  legatee 
died  childless  before  the  period  of  distribution,  his  share  vested  inde- 
feasibly  in  such  of  the  other  legatees  of  the  same  moiety  as  survived 
him  and  the  testator,  the  class  entitled  to  a  share  under  the  gift  to 
the  survivors  being  to  be  ascertained  at  the  death  of  the  legatee  whose 
share  went  over,  or  at  the  death  of  the  testator,  whichever  last  hap- 
pened. 


Ker  t;.  Buxton.^ 

April  30, 1852. 

Married  Woman — Deed  of  Separation — Separate  Use — In/ant^' 

Payment  of  small  Legacy  otU  of  Court. 

By  a  deed  of  separation  between  husband  and  wife,  the  hnsband  covenanted  with  a  tnisteo 
for  the  wife  to  assign,  upon  trusts  therein  referred  to,  one  moiety  of  all  property  whi<^ 
should  afterwards  come  to  her,  or  him  in  his  marital  right ;  and  it  was  agreed  that  tho 
other  moiety  of  all  such  property  should  belong  to  tho  husband  :  — 

SSddy  that  this  covenant  did  not  extend  to  property  afterwards  given  by  the  trustee  of  the 
deed  to  the  wife  for  her  separate  use,  so  as  to  entitle  the  hnsband  to  a  moiety  of  sadi 
property. 

■■■■■<■■■■  I  ■  ■   -■  I  ■ 

1 16  Jur.  491. 
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Bj  will,  ^e  testatrix  gaye  a  share  of  her  propertj  to  A,  a  manied  woman,  for  her  eeparata 
ttse  duriiig  her  life,  with  a  general  power  of  i4>poiiitment  on  her  decease ;  and  another 
share  to  S,  aUo  a  fim/t  covert^  for  her  separate  use  daring  her  life,  with  remainder  to  the 
children  of  B.  By  codicil,  revokine  this  disposition,  the  testatrix  declared  that  B  should 
have  her  share,  "  the  same  as  A,  to  oe  at  her  own  disposal,  independent  of  her  children,  so 
that  no  part  of  it  should  be  put  under  trust,  as  mentioned  in  the  will,  but  to  be  entirely  at 
her  (B^s)  own  disposal,  to  give  to  any  of  her  children  (the  B's)  who  msLj  be  kind  and  duti- 
ful to  her:**— 

Hetdf  that  B  took  an  estate  for  her  separate  use  during  her  life. 

A  legacy  of  10/.  to  an  infant  for  mourning  may  be  directed,  bv  a  decree  on  further  directions, 
tohe  paid  to  the  father,  he  undertaking  to  apply  it  for  the  oenefit  of  the  infant 

Bt  the  deed  executed  on  the  separation  of  Mr.  and  Mrs.  Arthy,  of 
which  deed  Mrs.  Arthy's  mother,  Mrs.  Hay,  (who  was  the  testatnx  in 
the  cause,)  and  another  person,  were  trustees  on  behalf  of  the  wife, 
(there  had  been  a  marriage  settlement,  but  nothing  turned  upon  it,) 
it  was  covenanted  between  Mr.  Arthy  and  the  trustees  for  the  wife, 
that  she  should  be  at  liberty  to  retain,  for  her  absolute  use,  all  her 
paraphernalia;  and  then  there  was  a  covenant  by  the  husband  to  as- 
sign to  the  trustees,  or  to  such  persons  as  Mrs.  Arthy  should  appoint, 
^  one  half  of  all  the  real  or  personal  estate  to  which  she,  or  the  said 
Mr.  Arthy  by  virtue  of  his  marital  right,  should  or  might,  during  the 
said  intended  separation,  become  seized  or  possessed  of  or  interested 
in.''  It  was  also  covenanted  that  the  said  other  moiety  should  be  the 
absolute  property  of  the  husband.  Mrs.  Arthy  had  been  twice  mar- 
ried ;  her  former  husband's  name  was  Buxton.  The  above  deed  of 
separation  was  dated  the  9th  July,  1842,  and  on  the  11th  July,  1842, 
two  days  afterwards,  Mrs.  Hay,  the  mother  of  Mrs.- Arthy,  and  one  of 
the  trustees  of  the  deed  of  separation,  made  her  will,  by  which  (after 
sundry  specific  legacies)  she  directed  that  her  trustee8,Rhode  and  Rux- 
ton,  should  have  the  whole  of  her  residuary  real  and  personal  estate, 
as  to  one  third  part,  in  trust  for  such  persons,  estates,  &c.,  as  her  daugh- 
ter, Mrs.  Ker,  should  by  deed  or  will  appoint;  and  in  default  of  ap- 
pointment, for  Mrs.  Ker  during  her  life,  to  her  separate  use ;  and  after 
her  decease,  in  trust  for  her  executors  and  administrators :  and  as  to 
one  other  third  part,  on  similar  trusts,  for  the  benefit  of  the  testatrix's 
second  daughter,  Mrs.  Rhode :  and  as  to  the  remaining  one  third  part, 
in  trust  to  raise  thereout  300/.,  and  pay  the  same  to  Mrs.  Arthy  for 
her  separate  use,  or  as  she  alone  should  appoint;  and  subject  to  rais- 
ing and  paying  this  sum  of  3002.,  the  residue  of  the  remaining  third 
part  was  to  be  paid  to  Mrs.  Arthy  during  her  life,  to  her  separate  use, 
without  power  of  anticipation ;  and  after  her  decease,  in  trust  for  her 
eight  children,  equally,  or  such  of  them  as  should  survive  the  testa- 
trix and  aCtain  twenty-one  years.  By  a  codicil,  however,  dated  the 
10th  August,  1843,  the  testatrix  revoked  all  the  dispositions  she  had 
made  respecting  this  last-mentioned  third  part  of  her  residuary  estate, 
and  declared,  that  "  at  my  decease  my  said  daughter,  Mrs.  Arthy,  may 
have  her  share  of  my  funded  property  the  same  as  her  sisters,  to  be 
at  her  own  disposal,  independent  of  her  children,  so  that  no  part  of  it 
shall  be  put  under  trust,  as  mentioned  in  my  will,  but  to  be  entirely 
at  her  own  disposal,  to  give  to  any  of  her  children,  the  Ruxtons,  who 
may  be  kind  and  dutiful  to  her."    Upon  Mrs.  Hay's  decease  this  ques- 
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Hon,  among  others,  arose,  viz.,  how  far  the  interests  given  to  Mrs.  Ar- 
thy  under  Mrs.  Hay's  will  and  codicil  were  bound  by  the  covenant  in 
the  deed  of  separation,  so  that  the  husband  was  bound  to  join  in  any 
assignment  of  one  moiety  of  such  interests;  but,  on  the  other  hand, 
would  be  entitled  to  the  other  moiety  thereof  for  his  own  use. 

Stuart  and  FcAer,  for  Mrs.  Arthy. 

Roli  and  Greefij  for  Mr.  Arthy. 

Sir  W.  P.  Wood  and  Makinson^  ChandlesSy  and  AUnuttj  Kenyon 
Parker  and  Southgate,  and  Faber^  for  other  parties.  Douglas  v.  Con* 
grev€j  1  Kee.  410 ;  Pritchard  v.  Ames^  1  Turn.  &  R.  222 ;  Blacklow 
V.  LawSf  2  Hare,  49 ;  and  7S/ler  v.  Lake^  2  Buss.  &  M.  183,  were 
cited  on  the  point 

For  the  husband  it  was  contended,  that  there  was  an  absolute  gift 
to  the  daughter,  Mrs.  Arthy,  by  the  codicil ;  that  it  was  not  to  be  at 
her  disposal  in  trust  to  give  to  certain  persons,  but  generally,  ^  inde- 
pendent of  her  children ; "  that  the  words  were  not  sufficient  to  raise 
a  precatory  trust,  and  were,  besides,  opposed  to  the  other  words  of 
the  gift.  If  her  children  became  entitled,  it  would  be  under  her 
power  of  distribution ;  and  if  no  distribution,  then  they  would  take 
under  the  words  of  the  codicil.  The  codicil  was  made  on  purpose  to 
remove  the  trust  previously  created  by  the  will,  and  to  place  Mrs.  Ar- 
thy in  iull  command  of  her  share.  ' 

For  Mrs.  Arthy  it  was  contended,  that  the  codicil  only  gave  an  un- 
limited power  of  disposition  over  the  reversion,  subject  to  the  life  in- 
terest, to  the  separate  use  of  Mrs.  Arthy ;  that  the  codicil,  referring  to 
the  dispositions  made  in  the  body  of  the  will  in  favor  of  the  testa- 
trix's other  daughters,  clearly  intended  that  Mrs.  Arthy  should,  like 
them,  take  an  estate  for  her  separate  use  during  her  life,  and  that 
the  unlimited  power  of  appointment  was  subject  to  that  estate. 

Turner,  V.  C.  I  am  of  opinion  that  the  covenant  in  the  deed 
of  separation  does  not  affect  property  afterwards  coming  to  the 
wife,  given  to  her  for  her  separate  use.  [His  honor  read  the  cove- 
nant] That  covenant  secured  to  Mrs.  Arthy  all  linen,  &c,  and  arti- 
cles known  as  paraphernalia ;  but  it  was  contemplated  that  she  would 
also  become  entitled  to  certain  other  property ;  and  therefore,  as  to 
that,  the  following  covenant  was  entered  into :  fHis  honor  read  this 
covenant]  The  husband  only  covenants  actuaJly  to  assign,  not  to 
ioin  in  or  otherwise  confirm  any  assignment  It  is,  therefore,  only  on 
the  property  on  which  his  assignment  could  have  any  operation  that 
this  covenant  was  intended  to  operate.  If  I  had  any  doubt  on  the 
point,  Douglas  v.  Congreve  would  be  a  sufficient  authority.  But  this 
IS  a  stronger  case ;  for  the  wife,  Mrs.  Arthy,  is  a  party  to  this  deed. 
This  clause,  therefore,  does  not  give  to  the  husband  a  moiety  of  the 
property  which,  after  the  separation,  should  come  to  the  wife  for  her 
separate  use ;  and  what  makes  this  case  still  stronger  is,  that  the  pro- 
perty here  is  derived  from  a  person  who  was  a  trustee  named  in,  and  a 
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party  to,  the  very  deed  which  contains  the  covenant  in  question, 
with  regard  to  the  questions  as  to  the  300^  legacy,  concerning  which 
it  was  argued  that  the  codicil  changed  the  previous  gift  of  that  sum 
into  a  mere  power  of  appointment  over  the  whole  share  out  of  which 
it  was  raisable,  I  am  of  opinion  that  the  codicil  operates  thus ;  it 
places  Mrs.  Arthy  in  exactly  the  same  position  as  the  two  other  daugh- 
ters with  rerard  to  their  respective  third  shares.  The  testatrix  intend- 
ed to  extend  the  benefits  previously  given  by  her  will.  By  her  will 
she  had  thus  disposed  of  Mrs.  Ker's  share,  viz.,  she  had  given  her  a 
general  power  of  appointment  over  it,  subject  to  the  life  estate  given 
to  her  for  her  separate  use,  and  in  default  of  appointment  it  was  to 
go  to  her  executors,  administrators,  and  assigns ;  and  the  testatrix 
had  made  similar  dispositions  as  to  Mrs.  Rhode's  share.  But  as  to 
Mrs.  Arthy's  share,  the  testatrix  had,  by  her  will,  given  her  a  general 
power  of  disposing  only  of  300/.,  part  of  it,  and  had  given  the  bulk  of 
it  to  Mrs.  Arthy's  children,  subject  to  their  mother's  life  interest ;  she 
had  reduced  Mrs.  Arthy  to  the  position  of  being  a  tenant  for  life 
of  her  third,  with  no  disposing  power,  except  as  to  the  300^  Taking 
up  that  position,  she  says  in  her  codicil,  ^'  Mrs.  Arthy  is  to  have  her 
share ; "  i.  e.  the  one  third  part  which  in  my  will  I  have  given  to  her 
and  her  children ;  not  "  to  go  on  the  trusts  mentioned  in  my  will,"  but 
^<  the  same  as  her  sisters,  and  to  be  at  her  own  disposal ; "  L  e.  with  the 
same  power  of  appointment  as  that  previously  given  to  Mrs.  Ker  and 
Mrs.  Rhode  as  to  their  shares,  f'  independent  of  her  children ; "  i.  e.  the 
power  of  appointment  is  to  be  general ;  ^  so  that  no  part  of  it  shall  be 
put  under  trust."  If  there  was  nothing  more,  this  would  be  intelligi- 
ble enough ;  but  she  adds  the  words,  "  as  mentioned  in  my  will ; "  i.  e. 
the  trusts  for  the  benefit  of  herself  for  life,  with  remainder  to  her 
children,  "  but  to  be  entirely  at  her  own  disposal,  to  give  to  any  of 
her  children,  the  Ruxtons,  who  may  be  kind  and  dutiful  to  her ; "  that 
is,  the  Ruxtons  are  not  to  take  under  the  codicil,  but  under  the  ap- 
pointment I  must  therefore  declare  that  the  fund  is  subject  to  her 
general  power  of  appointment,  and  to  her  estate  for  life.  It  would 
be  premature  to  say  any  thing  as  to  the  rights  of  those  in  remainder ; 
all  I  can  now  do  is  to  dispose  of  it  during  her  life  for  her  separate 
use.  There  ought  to  be  a  sufficient  portion  of  the  assets  retained  in 
court  to  indemnify  the  trustees  against  any  breach  of  the  covenants 
in  the  deed  of  separation ;  and  if  the  parties  cannot  agree  as  to  the 
amount  before  the  decree  is  drawn  up,  there  must  be  a  reference  to 
the  Master  to  ascertain  it. 

Two  legacies  of  10/.  each  were  given  to  two  infants  for  mourning. 
Application  was  made  to  have  them  paid  to  their  father,  who  had 
always  supported  them,  and  had  provided  them  with  mourning  in 
this  case,  and  with  whom  they  were  now  residing.  It  was  observed, 
that  if  such  small  sums  were  to  be  paid  into  court,  they  would 
remain  there  forever,  as  it  would  not  be  worth  anybody's  while  to 
apply  for  them  to  be  paid  out 

Turner,  V.  C,  said  that  the  father  was  bound  to  provide  the 
infants  with  mourning  on  proper  occasions,  as  much  as  any  other 
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oecessaxy  or  proper  provision ;  but,  after  a  little  hesitation,  made  an 
order  for  payment  of  these  sums  to  the  father,  he  undertaking  to  ap- 
ply the  same  for  the  infanta'  benefit. 


Elvy  v.  Norwood.^ 

Febmarj  25, 1852. 

Mortgage  —  4rrears  of  interest  —  Tacking  Ckwenant  against  Beir, 

Where  there  is  a  mortgage  of  land,  and  a  covenant  by  the  mortgagor,  for  himBelf  and  his 
heirs,  to  pay  the  mortgage-money  and  interest,  if  there  has  been  no  payment  for  a  long 
period,  the  land  is  only  chaised  with  six  years'  arrears  of  interest  nnder  the  3  &  4  WilL  4, 
c.  27,  B.  42,  but  twenty  yeanr  aireais  may  be  reoorered  by  an  action  on  the  covenant  under 
the  3  &  4  Will.  4,  c  42,  s.  3. 

In  such  a  case,  in  a  suit  by  the  heir  of  the  mortgagor  to  redeem,  the  mortgagee  may  tack  the 
personal  liability  on  the  covenant  as  against  the  heir.  « 

Secuif  if  the  suit  were  by  the  mortgagor  himself  mmJUe. 

By  indentures  of  lease  and  release,  dated  the  22d  and  23d  Febru- 
ary, 1830,  W.  Elvy,  in  consideration  of  lOOt,  conveyed  unto  and  to 
the  use  of  the  defendant  and  his  heirs  certain  hereditaments  in  Kent, 
of  gavel-kind  tenure,  upon  certain  trusts  in  the  said  indenture  of  re- 
lease mentioned,  for  securing  the  repayment  of  the  said  sum  of  100^, 
and  interest  thereon  at  5/.  per  cent  per  annum ;  and  upon  trust  to  sell 
the  same  premises  in  case  of  default  in  such  payments  as  therein  men- 
tioned. And  the  said  indenture  of  release  contained  the  usueJ  cove- 
nant by  W.  Elvy,  for  himself,  his  heirs,  executors,  and  administrators, 
with  the  defendant,  his  heirs,  executors,  administrators,  and  assigns, 
for  the  payment  of  the  said  principal  money  and  interest.  No  part 
of  the  said  principal  money  or  interest  was  ever  paid  to  the  defend- 
ant, or  to  his  use.  W.  Elvy  died  in  the  year  1832,  intestate,  leaving 
a  widow  and  two  sons,  who  were  his  co-heirs  according  to  the  cus- 
tom of  gavel-kind.  On  the  2dth  May,  1850,  these  two  sons  filed  the 
bill  in  the  present  suit  against  the  defendant,  the  mortgagee,  to 
redeem  the  mortgage.  The  only  question  was,  how  many  years'  ar- 
rears of  interest  the  defendant  was  entitled  to  in  the  redemption  suit 

L.  Birdj  {at  the  plaintiffs,  argued  that  only  six  years'  arrears  of  in- 
terest could  be  recovered.  By  the  42d  section  of  the  3  &  4  WilL  4, 
c.  27,  no  interest  on  a  mortgage  could  be  recovered  but  within  six 
years  after  the  same  should  have  become  due,  or  there  should  have 
been  an  acknowledgment,  &c.  By  the  3d  section  of  the  3  &  4  Will. 
4,  c.  42,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
cialty might  be  sued  within  twenty  years  after  the  cause  of  such  ac- 
tions or  suits.  It  would  be  argued  on  the  other  side  that  this  section 
of  the  later  act  operated  to  repeal  or  qualify  the  42d  section  of  the 
former.     It  had  been  decided  in  a  similar  case,  however,  that  only  six 

U6  Jur.49$. 
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years'  arrears  could  be  recovered.  Hughes  v.  Kelly ^  4  Dru.  &  W.  482 
In  Du  Vigier  v.  Lee^  2  Hare,  326,  where  there  was  a  bond  as  a  col- 
lateral security  for  the  mortgage-debt,  and  interest,  in  a  foreclosure 
suit  by  persons  claiming  under  the  mortgagee,  against  the  devisees 
of  the  mortgagor  and  subsequent  incumbrancers,  twenty  years'  inter- 
est was  allowed  to  be  recovered.  Hunter  v.  Nockolds,  1  Mac.  &  G. 
640,  reconciled  all  the  decisions  on  this  subject,  by  declaring  the  rule 
to  be,  that  the  land  was  only  charged  with  six  years'  arrears  of  in- 
terest, though  the  personal  remedy  on  a  covenant  or  bond  might  ex- 
tend to  twenty  years'  arrears ;  consequently,  in  a  suit  to  redeem  the 
land  in  mortgage,  no  more  than  six  years'  arrears  could  be  recovered. 

Speed,  contra,  distinguished  between  the  cases  cited ;  those  in  which 
the  six  years  only  were  allowed  were  cases  between  incumbrances,  as 
in  Hunter  v.  Nockolds, 

[Parker,  V.  C.  In  that  case  the  author  of  the  incumbrances  was 
still  alive.] 

He  cited  also  Henry  v.  Smithy  2  Dru.  &  W.  381,  and  Harriion  v. 
Duignanj  Id.  295. 

[Parker,  V.  C,  suggested  that,  as  against  the  heir  of  the  mort- 
gagor, the  obligation  on  the  specialty  might  be  tacked.] 

jL.  Bird,  in  reply,  said  that  no  case  of  tacking  had  been  made,  on 
the  pleadings. 

Parker,  V.  C,  said  that  he  did  not  think  this  case  was  de- 
cided by  any  of  the  authorities  referred  to.  A  mortgage-deed  had 
been  executed  in  February,  1850,  for  the  security  of  a  principal  sum 
and  interest,  with  a  covenant  therein  for  payment  of  the  interest. 
The  mortgagor  was  since  dead,  and  the  present  plaintiffs  were  his  co- 
heirs seeking  to  redeem  that  security.  There  was  a  long  arrear  of 
interest  unpaid ;  and  the  question  was  as  to  the  amount  of  interest 
which  the  plaintiff  were  bound  to  pay  in  this  suit,  whether  the  ar- 
rears for  six  years,  or  beyond  that  period.  Upon  the  construction  of 
the  3  &  4  Will.  4,  c.  27,  it  had  been  decided,  and  his  honor  thought 
rightly  decided,  at  all  events,  in  a  way  that  was  binding  on  this  court, 
that  the  only  arrears  of  interest  that  were  a  charge  upon  the  land  were 
arrears  for  six  years;  and  that,  as  regarded  the  land,  there  was  only 
a  right  to  recover  the  arrears  for  six  years.  On  the  other  hand,  there 
was  the  other  statute,  the  3  &  4  Will.  4,  c.  42,  which  left  the  personal 
liability  on  the  covenant  open  for  twenty  years.  The  covenant  in 
this  case  was  one  in  which  the  heirs  of  the  mortgagor  were  bound,  and 
the  present  plaintiffs  were  his  co-heirs,  and  were  consequently  bound 
by  his  covenant  to  the  extent  of  the  assets  descended  to  them.  The 
.  case  therefore  stood  thus :  As  regarded  the  land,  there  was  a  mort- 
gage security  for  only  six  years'  arrears  of  interest,  and  the  heirs,  who 
were  the  persons  interested  in  the  land,  were  liable,  by  means  of  the 
covenant,  to  pay  twenty  years'  arrears.  Suppose  that,  instead  of  the 
covenant,  the  heir  had  been  liable  on  a  bond  given  by  the  mortgagor, 
by  the  settled  course  of  this  court  the  heir  could  not  redeem  the  mort- 
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gage  of  his  ancestor  without  submitting  to  pay  all  his  obligation  to 
the  arrears  secured  by  a  specialty  of  the  ancestor,  in  which  the  heir 
was  bound.  So,  in  the  case  of  a  collateral  mortgage-debt,  for  which 
the  ancestor  had  given  a  covenant,  on  the  ancient  authorities  the 
mortgagee  would  have  had  a  right  to  tack  the  special  obligation 
against  the  heir.  Beyond  all  doubt,  he  could  not  tack  a  mere  cove- 
nant against  the  ancestor ;  but,  having  a  covenant  in  which  the  heirs 
were  bound,  he  was  right  in  tacking  it  against  the  heir.  In  deciding 
that  the  plaintiffs  could  not  redeem,  unless  upon  the  terms  of  paying 
twenty  years'  arrears  of  interest,  his  honor  said  that  he  was  not  de- 
ciding any  thing  contrary  to  the  cases  of  Hughes  v.  Kelly  and  Hunter 
V.  NockoldSn  Having  here  a  covenant  of  this  nature,  and  this  being  a 
suit  to  redeem  the  land,  which  was  another  security  for  the  same 
debt,  he  considered  that  the  court  had  a  right  to  tack  these  securities, 
and  that  by  so  doing  the  court  was  acting  in  accordance  with  the 
view  taken  in  Du  l^gier  v.  Lee* 


Gaston  v.  Frankum.^ 

Koyember  10,  17, 1851 ;  Febmaxy  26, 1852. 

Married  Woman  —  Separate  Property  —  Specific  Performance. 

Bill  against  a  married  woman,  living  separate  from  her  husband,  seeking  to  chaige  her  septr 
rate  property  in  respect  of  rent  accmed  dae  for  actual  occupation  under  an  agreement,  to 
take  a  lease,  and  in  respect  of  rent  to  accrue  in  future  under  the  agreement,  was  treated  bj 
the  court  below  as  a  biU  for  specific  performance ;  and  a  reference  of  title  was  ordered.  On 
appeal,  the  relief  as  to  future  rent  was  abandoned  at  the  bar,  and  the  court  rerersed  the 
order  for  a  reference,  and  declared  the  separate  estate  liable  to  the  past  rent 

This  was  an  appeal  by  the  plaintiff  from  an  otder  of  Sir  J.  L.  Knight 
Bruce,  late  Vice-Chancellor,  directing  a  reference  of  the  title  of  the 
plaintiff  to  the  Master.  The  case  is  fuUy  reported  2  De  G.  &  S.  561| 
and  13  Jur.  739.  The  following  cases  were  referred  to  in  addition  to 
those  that  were  cited  on  the  former  argument :  — 

Tripp  and  ^eed^  for  the  appellant,  cited  Heatley  v.  Thomas^  15 
Ves.  696 ;  Hulme  v.  Tenant^  1  Bro.  C.  C.  16 ;  Doe.  d.  Walker  v. 
Cfroves,  15  East,  244;  Morphett  v.  Jones^  1  Swanst  172;  Cotton 
V.  Wilson^  3  P.  Wms.  190;  Ex  parte  Sidebotham^  1  Mont.  &  A^ 
655 ;   and  the  Margravine  of  Anspach  v.  Noel,  1  Mad.  310. 

Swanston  and  Wright,  for  the  defendant,  Mrs.  Frankum,  cited 
Warren  v.  Richardson,  1  Younge,  1 ;  Ogilvie  v.  Poljambe,  3  Mer. 
53;  Burroughs  v.  Oakley,  3  Swanst  159;  ernd  Blacklow  v.  LawSf 
2  Hare,  40. 

1 16  Jur.  507. 


r 
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Prendergastj  for  HuttoD,  the  trastee. 

Tripp^  in  reply. 

Febmary  26.  Lord  Truro,  L.  C,  after  going  through  the  facts  of 
the  case,  said,  that  the  counsel  for  the  plaintiff  having,  at  the  bar, 
abandoned  that  part  of  the  prayer  ol  the  bill  which  sought  to 
make  the  separate  estate  of  the  defendant,  Mrs.  Frankum,  liable  for 
future  rent,  the  case  was  reduced  to  this;  whether  the  separate 
estate  of  Mrs.  Frankum  was  not  liable  in  respect  of  rent  abready 
accrued  due  in  respect  of  actual  occupation ;  that  this  got  rid  of  the 
argument  that  this  was  a  bill  in  the  nature  of  a  bill  for  specific  per* 
formance^  in  which,  according  to  the  law  and  practice  of  this  court, 
there  must  be  a  reference  of  title ;  that  he  was  of  opinion  that  in  this 
case  an  inquiry  as  to  title  was  wholly  immaterial ;  and  that,  there- 
fore, the  decree  of  the  Vice-Chancellor  directing  the  reference  must  be 
reversed.  His  lordship  also  observed  that  it  was  clear  that  if  the 
question  was  to  depend  upon  the  Master's  report  of  a  good  titie,  the 
claim  for  the  rent  which  had  accrued  for  actual  occupation  would  be 
defeated,  for  the  agreement  for  the  lease  purported  to  be  made  by  the 
plaintiff  as  the  landlord,  whereas  he  was  himself  only  a  lessee,  and 
the  agreement  stated  the  lease  was  to  contain  all  the  usual  covenants 
in  leases ;  and  that,  doubtless,  one  reason  for  the  defendant  desiring 
the  reference  of  title  was  to  show  that  the  plaintiff  could  not  grant  a 
lease  with  the  usual  covenants  merely ;  but  that,  for  the  reasons  pre^ 
viously  given,  he  considered  the  reference  wholly  immaterial 

THpp  asked  for  cost  of  the  original  hearing,  which  were  granted. 

Decree  reversed. 


Ex  parte  Croxton,  in  re  The  Oundle  Union  Brewery  Cohpany.^ 

Uaj  8, 1852. 

Ocmtributory — Partnership  —  Deed  of  Settlement — Inconsistent  Sti- 
pulations as  to  Liability  of  a  retiring  Partner. 

One  clause  of  a  joint-stock  company's  partnership  deed  declared  that  no  member  should  in 
any  case  (as  between  himself  and  the  partnership)  be  liable  for  any  debts,  calls,  or  demands 
npon  the  said  company  after  he  shoold  have  ceased  to  be  a  member,  "  save  only  and  ex- 
cept for  and  in  respect  of  any  sum  or  snms  which  he  shall  or  mav  be  liable  to  pay  by  rea- 
son of  any  foifeitnre,  penalty,  or  misconduct'*  A  subsequent  clause  declared,  tnat  after 
transfer  "theformer  or  last  proprietor  thereof  shall  thenceforth  be  foieTer  acquitted  and 
discharged  of  and  from  all  covenants,  agreements,  regulations,  obligations,  and  liabilities 
whatsoever"  in  respect  of  the  shares  transferred,  "  save  only  in  respect  of  any  penalty,  for^ 
*  feitore,  or  liability  which  shall  have  been  previously  incorred  by  him,  her,  or  tnem  in  regard 
thereto:*'  — 
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Edd^  first,  that  the  saving  as  to  Uabilitj  in  the  first  daose  meant,  in  respect  of  any  personal 
liability  of  the  member  to  the  company. 

Secondly,  that  the  saving  in  the  latter  clause  mnst  be  construed  to  mean  the  same  personal 
liability,  for  that  to  give  it  a  larger  construction  would  be  to  annul  the  discharge  from  liability 
previously  given. 

This  was  an  appeal,  by  the  official  manager,  from  an  order  of  Sir 
J.  L.  Knight  Bruce,  late  Vice-Chancellor,  removing  the  name  of  Mr. 
George  Croxton  from  the  list  of  contribatories  to  the  above  company. 
The  case  is  reported  16  Jur.  892,  s.  c.  6  Eng.  Rep.  93.  Mr-  Croxton 
had  been  an  original  proprietor  of  twenty-five  shares,  and  had  as  such 
executed  the  deed  of  settlement,  dated  the  29th  September,  1836.  On 
the  10th  October,  1842,  two  years  prior  to  the  order  for  winding  up 
the  company,  he  duly  transferred  his  shares  to  Mr.  Charles  Frederick 
York,  as  the  purchaser  of  them.  The  Master,  in  settling  the  list  of 
contributories,  put  the  name  of  Mr.  Croxton  upon  it,  in  respect 
of  those  shares,  up  to  the  10th  October,  1842,  the  date  of  transfer, 
and  the  name  of  Mr.  York  from  that  date.  The  question  was,  whether, 
upon  the  construction  of  the  deed  of  settlement,  Mr.  Croxton,  the  sel- 
ler, remained  liable  for  any  of  the  liabilities  of  the  company  antece- 
dent to  the  date  of  transfer.  The  clauses  of  the  deed  of  settlement 
upon  which  this  depended  are  stated  in  the  Lord  Chancellor's  judg- 
ment. 

Roxburgh^  (Bacon^  with  him,  was  absent,)  in  support  of  the  appeal, 
contended,  that  under  the  13th  and  34th  clauses  of  the  deed  of  settle- 
ment the  seller  continued  liable  to  contribute  for  all  losses  of  the 
company  incurred  prior  to  the  transfer ;  that  the  saving  from  exonera- 
tion in  the  34th  clause  was  much  more  extensive  than  the  13th,  and 
clearly  meant  all  previously  incurred  liability ;  and  that  this  view  was 
confirmed  by  the  36th  clause. 

Lord  St.  Leonard's,  L.  C.  I  think  that  this  case  is  not 
open  to  any  doubt.  The  intention  of  the  deed  of  settlement  was, 
that  where  a  shareholder  should  sell  his  shares,  the  party  buying  those 
shares  must  come  into  the  place  of  the  seller,  and  must  take  all  the 
burdens  to  which  the  seller  would  have  been  liable  if  he  had  not  sold; 
in  fact,  the  buyer  is  to  stand  in  the  shoes  of  the  seller.  What  are  the 
words  of  this  deed?  The  13th  clause  says,  "  that  no  member  of  the 
said  company,  his,  her,  or  their  executors  or  administrators,  shall,  in 
any  case  or  event,  (as  between  himself,  herself,  or  themselves  and  the 
other  members  thereof,)  be  answerable  or  liable  for  or  in  respect  of  any 
debts,  calls,  or  demands  upon  the  said  company  after  he,  she,  or  they 
shall  have  ceased  to  be  a  member  or  members  of,  or  to  have  a  share 
or  interest  in,  the  capital  stock  of  the  said  company,  in  his,  her,  or  their 
own  right  or  rights,  or  by  representation,  save  only  and  except  for  and 
in  respect  of  any  sum  or  sums  which  he,  she,  or  they  shall  or  may  be 
liable  to  pay  by  reason  of  any  forfeiture,  penalty,  or  misconduct,  undei 
some  clause  or  provision  in  these  presents  contained."  There  is 
nothing  more  clear  than  that  by  this  the  seller  is,  from  the  time  of 
Belling,  released  from  all  liability  in  respect  of  all  debts,  calls,  or  de« 
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mands  upon  the  company ;  but  if  at  that  time  the  seller  is  personally 
liable  to  the  company  on  account  of  any  forfeiture  or  otherwise,  then 
he  is  not  released  from  that  liability.  The  17th  clause  says,  "  that  no 
shareholder  of  or  in  the  capital  stock  of  the  said  company  shall  retire 
from  or  cease  to  be  a  member  of  or  a  copartner  in  the  same  without 
such  consent  of  other  the  proprietors  or  partners  therein,  and  such  ap- 
proval of  the  person  or  persons,  if  any,  who  shall  be  or  be  intended  to 
succeed  him,  her,  or  them  therein,  as  is  required  by  these  presents  in 
relation  thereto."  So  that  no  person  can  be  released  from  his  liability 
by  retiring  from  the  partnership,  or  another  person  taken  into  the 
partnership  be  liable  in  his  stead,  without  the  consent  of  the  partners 
to  the  retirement  of  the  one  and  the  admission  of  the  other.  Then 
comes  the  34th  clause,  which  says,  <^  that  from  and  immediately  after 
any  such  transfer  or  assignment  as  last  aforesaid  shall  be  made  of  any 
share  or  shares,  the  former  or  last  proprietor  thereof  shall  thenceforth 
be  forever  acquitted  and  discharged  of  and  from  all  covenants,  agree- 
ments,  regulations,  obligations,  and  liabilities  whatsoever,  under  or  by 
virtue  of  these  presents,  for  or  in  respect  of  the  share  or  shares  which 
shall  have  been  by  him,  or  her,  or  them  so  assigned  or  transferred, 
save  only  in  respect  of  any  penalty,  forfeiture,  or  liability  which  shall 
have  been  previously  incurred  by  him,  her,  or  them  in  regard  thereto." 
No  diiEculty  could  have  arisen  from  this  if  it  were  not  from  the  in- 
troduction of  the  words  ^<  and  liabilities  whatsoever save 

only  in  respect  of  any  penalty,  forfeiture,  or  liability,"  &c.  Now,  it 
had  been  already  declared  that  the  seller  was  exonerated  from  all 
liabilities  whatsoever ;  therefore,  when  we  find  a  subsequent  exception 
from  exoneration,  that  exception  cannot  be  construed  to  mean  the 
very  same  thing  from  which  he  had  been  previously  released,  and 
thereby  recreate  the  liability.  It  appears  to  me  clear,  that  the  proper 
construction  to  put  upon  the  latter  words  of  the  34th  clause,  <<  save 
only  in  respect  of  any  penalty,  forfeiture,  or  liability,"  is  to  hold  that 
they  are  used  in  the  same  sense  as  the  latter  words  of  the  13th  clause, 
namely,  that  they  mean  only  personal  liabilities  of  the  seller  by  reason 
of  forfeiture  or  otherwise,  and  not  liabilities  of  the  company;  from 
those  he  is  expressly  released.  Then,  clause  36  is  the  only  other  one 
that  is  relied  on  ;  that  says,  ''  that  every  person  who  shall  hereafter 
purchase  any  share  or  shares  in  the  capital  of  the  company,  and 
who  previously  to  such  purchase  shall  have  executed  these  presents,  or 
a  deed  of  covenant  prepared  by  the  direction  of  the  directors  for  the 
time  being,  by  which  he  or  she  shall  covenant  to  abide  by  the  regula- 
tions of  the  company,  and  who  at  the  time  of  such  purchase  shall  be 
a  proprietor  of  the  company  to  all  purposes  in  respect  of  the  shares 
then  held  by  him  or  her  in  the  capital  thereof,  shall,  as  to  the  share  or 
shares  so  purchased,  be  considered,  from  the  time  of  such  purchase, 
a  proprietor  to  all  purposes  in  respect  of  the  same  shares,  and  shall 
not  be  required  to  execute  such  deed  of  covenant  as  aforesaid ;  and 
shall  hold  the  shares  so  purchased  on  the  same  terms  and  conditions 
in  every  respect  as  the  original  holder  of  the  same  share  or  shares, 
would  have  held  the  same  if  he  or  she  had  continued  a  proprietor  of 
the  company  in  respect  thereof."     Now,  it  is  said  that  this  clause 
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limits  the  liability  of  the  pnrchaaer  to  the  time  of  the  purchase.  He 
could  not  be  liable  except  from  the  time  of  the  purchase ;  therefore 
the  clause  properly  points  out  that  period  as  the  time  from  which  he 
is  to  be  liable ;  but  the  extent  of  that  liability  is  not  to  be  calculated 
from  that  time.  It  is  not  merely  in  respect  of  liabilities  incurred  after 
the  date  of  the  purchase  for  which  the  purchaser  becomes  Hable,  but 
from  that  date  he  is  liable  in  the  place  of  the  original  shareholder,  in 
the  same  manner  as  the  original  shareholder  would  have  been  liable 
had  he  continued  the  owner  of  the  shares.  I  am  of  opinion  that  this 
gentleman,  from  the  day  on  which  he  purchased  those  shares,  held 
them  subiect  to  the  same  liabilities  to  which  the  original  holder  would 
have  helcl  them. 

RooAurgh  asked  that  no  costs  might  be  given  except  out  of  the 
estate,  as  the  official  manager  had  appealed,  upon  the  suggestion  of 
the  Master. 

Rott  and  SL  Clarke^  for  Croxton,  were  not  heard. 

Appeal  dismissed :  costs  of  both  parties  out  of  the  estate* 


Ex  parte  Richards,  in  re  Richards,  an  alleged  Lunatic.^ 

Maidi  30,  IS!>2. 

Inquisition  of  Lunacy  ^^  Leave  to  attend  at 

An  application  bv  penoiu  interested  under  a  settlement  executed  ten  years  back  by  an  al- 
leged lunatic,  K)r  leaye  to  attend  by  counsel  at  the  inquisition,  allowed;  the  ol^ect  of  the 
commission  being  to  cany  the  Innacy  back  over  a  period  of  thkty-fiye  years. 

Sir  W.  p.  Wood,  and  Locock  Webb  appeared  in  support  of  a  peti- 
tion presented  by  an  infant  by  his  next  friend,  praying  for  leave  to 
attend  to  the  execution  of  an  inquisition  de  lunatico  inquirendo  issued 
against  a  cousin  of  the  infant,  alleging  a  lunacy  of  thirty-five  years. 
The  object  of  the  petitioner  was  to  take  care  that  the  alleged  lunatic 
was  duly  defended.  The  alleged  lunatic,  on  the  14th  January,  1842, 
executed  a  settlement  of  his  property,  whereby,  after  reserving  a  life 
interest  to  himself,  he  gave  a  life  interest  to  his  father  (since  deceased) 
of  the  infant,  then  a  life  interest  to  the  infant,  with  various  trusts  over. 
The  commission  was  issued  at  the  instance  of  a  first  cousin  and  of  a 
third  cousin  of  the  alleged  lunatic,  and  the  petitioner  was  the  child  of  a 
first  cousin.  The  petition  alleged  that  the  petitioner  had  received  no 
notice  of  the  issuing  of  the  commission,  but  had  only  accidentally  heard 
within  the  last  three  days  that  the  same  had  issued ;  that  an  inquisition 
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was  to  be  held  under  the  commissioa  on  the  Ist  April ;  and  that  the 
petitioner  feared  that  great  injury  would  result  to  him  unless  he  were 
allowed  to  be  represented  at  such  inquisition.  They  cited  in  re  NesbiU^ 
2  Ph.  245,  where  an  order  such  as  that  now  askea  was  made. 

Karslake  opposed  the  petition,  on  the  ground  that  as  the  petition 
alleged,  as  the  only  reason  for  its  prayer,  that  the  petitioner  feared 
^  that  great  injury  would  result  to  him  if  the  execution  of  the  commis- 
sion  of  lunacy  were  not  attended  on  his  behalf,"  no  order  ought  to  be 
made.  It  was  clear  the  benefit  of  the  lunatic  was  not  intended,  but 
the  benefit  of  a  third  party ;  and  in  the  case  of  Ex  parte  Snook^  in  re 
Waits  J 1  Ph.  512,  it  was  expressly  held  that  the  interest  of  the  lunatic 
could  alone  be  consulted  in  giving  permission  to  attend  the  execution 
of  the  commission.  The  case  of  ^  parte  Neiobury  was  also  refened 
to. 

Enioht  Bruce,  L.  J.  Speaking  for  myself,  I  should  have  been 
disposed,  without  the  authorities  cited  in  support  of  the  petition,  to 
grant  the  prayer.  My  impression  is,  that,  as  counsel,  I  have  been 
engaged  to  attend  the  execution  of  an  inquisition  for  the  sole  purpose 
of  seeing  that  the  lunacy  was  not  carried  back  beyond  a  certain  datCt 
my  clients  being  no  further  interested  than  in  that  fact  Here  the 
purpose  for  which  the  attendance  is  sought  is  plain.  If  the  petitioners 
will  undertake  to  abide  by  any  order  the  court  may  make  as  to  costs-— 
not  only  their  own  costs,  but  the  costs  so  far  as  they  may  be  increased 
by  the  attendance  at  the  inquisition — I  am  disposed  to  give  leave  to 
the  infant  by  his  next  friend  to  attend.  I  do  not  say  I  should  not 
have  acted  upon  the  reasons  given  in  the  petition,  but  the  fact  that 
the  lunacy  is  said  to  have  existed  thirty*five  years  is  quite  sufficient 
for  me. 

LoBD  Cbanworth,  L.  J.,  concurred  in  thinking  that  the  order  should 
be  made  on  the  undertaking  being  given. 

Sir  W,  P  Wood  gave  the  required  undertaking,  and  the  Gxd&t  was 
made. 


In  re  The  Port  of  London  Ship-Ownbrs  Loan  and  Assurance  Com- 
pany, and  iti  re  The  Joint-Stock  Companies  Winding-up  Acts; 
Ex  parte  Yelland.^ 

Haj  22,  1852. 

Windinff'^p  Acts — Contributory. 

A  person  harmg  applied  for  and  accepted  an  allotment  of  shares  in  a  completely  registexed 
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joint-stock  company,  paid  a  deposit  on  the  shares  allotted,  bat  did  not  sign  the  deed  of 
settlement  of  the  company,  bj  which  it  was  prorided,  inUr  aiiay  that  imme<Uatel7  upon  the 
exccntion  of  such  deed,  tlie  person  execatine  the  same  should  be  forthwith  entered  on  the 
register  of  shareholders,  and  duly  rctumQa  to  the  joint-stock  registry  office,  under  the 

J  provisions  of  the  Registration  Act,  and  should  thenceforth,  but  not  before,  assume  the 
iabilities  and  privileges  of  a  shareholder.    The  directors  of  the  company  nevertheless  en* 
tered  the  name  of  the  allottee  upon  the  register,  and  returned  it  to  the  registry  office :  ^ 

Ueld^  that  the  allottee  was  properly  placed  upon  the  list  of  contributories  to  the  debts  and 
liabilities  of  the  company. 

This  was  a  motion  on  behalf  of  Robert  Easton  Yelland,  by  way  of 
appeal  from  the  decision  of  Sir  J.  Parker,  V.  C,  whereby  he  had  re- 
fused to  remove  the  name  of  the  said  Robert  Easton  Yelland  from  the 
list  of  contributories  to  the  liabilities  of  the  company,  upon  which  it 
had  been  placed  by  the  Master.  The  Port  of  London  Ship-Owners 
Loan  and  Assurance  Company  was  provisionally  registered  on  the 
24th  February,  1847 ;  the  capiteJ  to  consist  of  50,000^,  in  500  shares 
of  100/.  each,  and  the  deed  of  settlement  of  the  company  was  dated 
the  8th  April,  1847.  The  83d  section  of  that  deed  was  as  follows : 
"  That  immediately  upon  the  execution  of  the  deed  of  settlement  of 
the  company,  or  such  deed  of  accession  thereto,  in  the  manner  afore- 
said, the  person  executing  the  same,  being  a  person  duly  entitled  by 
original  subscription,  or  by  transfer,  election,  nomination,  or  other- 
wise, in  the  manner  hereinbefore  mentioned,  shall  be  forthwith  enter- 
ed on  the  register  of  shareholders,  and  duly  returned  to  the  joint-stock 
registry  office,  under  the  provisions  of  the  Registration  Act,  and 
shall  thenceforth,  but  not  before,  assume  the  liabilities  and  privileges 
of  a  shareholder ;  isind  if  such  person  be  entitled  in  any  of  the  repre- 
sentative capacities  as  aforesaid,  or  as  the  nominee  of  any  party  so 
entitled,  the  dividends  accruing  on  the  share  or  shares  to  which  such 
party,  or  the  nominee  of  such  party,  shall  have  been  so  entitled,  after 
the  event  on  which  such  title  shall  have  accrued,  and  before -the  exe- 
cution of  the  deed  of  settlement,  or  the  deed  of  accession  thereto, 
shall,  unless  forfeited  under  the  30th  clause  of  these  presents,  be  ac- 
cumulated for  and  paid  to  the  person  so  executing  at  the  time  of 
such  execution,  whose  receipt  then  given,  and  no  other,  shall  be  a 
valid  and  sufficient  discharge  for  the  same ;  but  in  all  cases  of  trans- 
fer, the  former  holder  of  the  share  in  respect  of  which  such  execution 
is  made  shall,  until  such  execution  and  registration  as  aforesaid,  be 
entitled  to  the  dividends  up  to  or  before  that  time  paid  on  any  such 
share,  and  to  all  other  the  privileges,  and  be  subjected  to  all  the  lia- 
bilities of  a  shareholder  in  respect  of  the  same  share."  The  compa- 
ny was  completely  registered  on  the  22d  April,  1847.  Mr.  Robert 
Easton  Yelland  having,  in  a  conversation  with  the  managing  director, 
consented  to  take  two  shares  in  the  company,  the  following  letter  Vas 
sent  to  him  :— 

"  London,  20,  St  Helen's-place,  Bishopsgate,  July  20,  1848. 

"  No.  1417. 

"  Sir, — In  compliance  with  your  application  for  shares  in  the  Port 
of  London  Ship- Owners  Loan  and  Assurance  Company,  I  beg  to  in- 
form you  that  two  shares  have  been  allotted  to  you. 

"  I  am.  Sir,  your  obedient  servant, 
'<  Augustus  Collingridge,  Managing  Director." 
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<*  Nt  B.— ^  A  eertificate  will  be  given  in  exchange  for  this  letter  on 
executing  the  deed." 

On  the  22d  Jnly,  1848,  the  following  letter  was  forwarded  to  Mr. 

YeUand:  — 

'*  Bldeford,  Joly  22,  1848. 

"  R.  E.  YeUand,  Esq. 

<<  Dear  Shr, — The  31st  of  this  month  being  the  day  appointed  by 
the  7  &  8  Vict.  c.  110,  for  the  half-yearly  return  to  be  made  to  the 
Registrar  of  Joint-stock  Companies,  I  beg  to  inform  you  that  you 
will  be  furnished,  immediately  after  that  date,  with  a  printed  list  of 
upwards  of  200  proprietors,  who,  during  the  past  half-year,  have  exe- 
cuted the  registerea  deed  of  settlement  of  this  company.  It  may 
be  as  well  to  add  further,  that  the  aim  of  the  direptors  having  avow- 
edly been  directed  throughout  to  the  distribution  of  the  shares  in  the 
hands  of  as  many  parties  as  possible,  the  actual  number  of  sharehold- 
ers at  this  momeat  exceeds  900,  whose  attested  signatures  will  be  ob- 
tained as  early  as  the  different  localities  in  which  parties  reside  will 
admit  oL  "  I  am,  dear  Sir,  yours  faithfully, 

^'  Augustus  Collinobidoe,  Registered  Officer." 

On  the  24th  July,  1848,  Mr.  YeUand  paid  10^,  the  deposit  on  the 
two  shares  aUotted,  and  received  the  foUowing  letter  from  the  secre- 
tary of  the  company  acknowledging  the  receipt  thereof:-— 

Bidofoid,  July  28, 1848. 

«  R.  E.  YeUand,  Esq. 

<<  Sir,  -—We  are  in  receipt  of  your  favor  of  the  24th  instant,  with 
bank  order  for  10/L  in  payment  of  instalment  on  your  aUotment  of  two 
shares  in  this  company,  which  is  aU  in  order,  and  duly  placed  to  your 
caredit.    Noting  the  other  contents, 

^'  I  am.  Sir,  your  obedient  servant, 

^^  James  Obect,  Assistant  Secretary." 

On  the  3d  August,  1848^  the  foUowing  lett^  was  also  sent  to  Mr. 
YeUand:  — 

Bideford,  Aogiut  3, 1848. 

R.  E.  YeUand,  Esq. 

"  Dear  Sir, — Herewith  you  have  a  list  of  shareholders,  which  would 
have  been  printed  in  the  Shipping  Gazette,  but  the  price  demanded 
was  beyond  all  reason.  The  certificate  will  be  ready  for  deUvery 
either  this  or  the  ensuing  week,  and  yours  wiU  be  dulv  forwarded  to 
you.  "  I  am,  dear  Sir,  yours  faithfully, 

^  Augustus  Collingridge,  Registered  Officer.'^ 

It  did  not  appear  whether  the  certificate  had  or  not  been  forwarded 
to  the  petitioner,  in  conformity  with  the  letter.  The  Vice- Chancel- 
lor, on  dismissing  the  motion  to  remove  Mr.  YeUand's  name  from  the 

20* 
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list,  observed,  that  Mr.  YeHand  by  accepting  shares,  and  agreeing  to 
execute  the  deed  of  the  company,  had  impliedly  authorized  the  com- 
pany to  waive  the  execution  of  the  deed  by  him,  which  was  an  act 
for  the  benefit  of  the  company,  and  not  for  his  benefit,  and  to  put 
his  name  on  the  register  without  his  having  executed  the  deed;  and 
that  he  must,  therefore,  be  held  liable  to  the  debts  of  the  company, 
though  he  had  not  executed  the  deed. 

Willcock  and  Terrell^  in  support  of  the  appeal,  contended,  that  as 
Mr.  Yelland  had  not  executed  the  deed  of  settlement,  which,  by  the 
83d  section  of  such  deed,  was  made  a  condition  precedent  to  his  be- 
coming subject  to  the  liabilities  of  a  shareholder,  he,  in  fact,  was  not 
liable  to  contribute  to  the  debts  and  liabilities  of  the  company.  In 
the  face  of  that  provision,  the  mere  fact  of  acceptance  of  shares,  and 
payment  of  the  deposit  thereon,  by  Mr.  Yelland,  was  insufficient  as 
an  authority  to  the  directors  to  place  his  name  upon  the  register.  By 
the  26th  section  of  the  Joint-stock  Companies  Registration  Act  it 
was  provided,  that  until  he  had  signed  the  deed  of  settlement  of  the 
company,  no  subscriber  could  become  entitled  to  receive  any  dividends 
and  pronts,  or  be  entitled  to  the  remedies  and  powers  given  by  the 
act  to  shareholders.  It  was  submitted,  therefore,  that  as  he  could  not 
participate  in  the  profits  of  the  concern,  so  neither  could  Mr.  Yelland 
be  held  liable  to  its  losses  as  a  partner.  Under  the  66th  section,  share- 
holders, or  those  who  had  been  shareholders,  were  the  only  parties 
against  whom  execution  could  be  enforced  upon  a  judgment  against 
the  company.  What  had  been  done  by  Mr.  Yelland  did  not  amount 
to  a  contract  in  equity  to  take  shares,  or  to  execute  the  deed ;  but  he 
was  entitled,  until  he  had  executed  the  deed,  to  undo  all  that  had 
been  done,  and  to  recall  his  deposit  [They  died  Ez parte  Halljl 
Mac  &  G.  397.] 

Bethell  and  Roxburgh^  for  the  official  manager,  were  not  called  upon* 

Lord  Cranworth,  L.  J.,  said  he  entertained  no  doubt  upon  the 
question,  whether  Mr.  Yelland's  name  had  properly  been  placed  upon 
the  list  of  contributories.  The  act  of  parliament  said  that  the  word 
"contributory"  should  include  every  member  of  a  company,  and  also 
every  other  person  liable  to  contribute  to  the  payment  of  any  of  the 
debts,  liabilities,  or  losses  thereof,  whether  as  heir,  devisee,  executor, 
or  administrator  of  a  deceased  member,  or  as  a  former  member  of 
the  same,  or  as  heir,  devisee,  executor,  or  administrator  of  a  former 
member  of  the  same,  deceased,  or  otherwise  howsoever.  Although 
the  court  was  always  reluctant,  in  these  cases  of  contributories,  to 
hold  a  man  liable  here  to  a  debt  to  which  he  was  not  liable  at  law, 
yet  this  was  always  with  the  qualification,  that  such  person  had  not, 
by  having  contracted  to  become  a  member  of  the  company,  incurred 
all  the  liabilities  of  an  actual  member.  Now,  in  the  case  before  the 
court,  Mr.  Yelland  had  applied  for  shares,  and,  having  received  an 
allotment  accordingly,  had  paid  a  deposit  on  such  allotment  and  had 
afterwards  assented  to  a  communication  acknowledging  the  receipt 
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of  socb  deposit  by  ihe  company.  Under  these  circumstances,  Mjr. 
Yelland  must  be  held  to  have  contracted,  and  to  be  clearly  bound 
to  become  a  member  of  the  company.  He  was  therefore  liable,  in 
that  character,  to  contribute  to  the  debts  and  liabilities  of  the  com« 
pany,  and  consequently  his  name  had  been  properly  placed  on  the  list. 

Knight  Bruce,  L.  J.,  concurred. 

Motion  refused^  with  costs. 


Jokes  v.  Starkby.^ 

Jannaiy  13, 1852. 

Equitable  LierL 

A  opened  an  account  with  a  bank,  it  being  agreed  that  he  should  be  allowed  to  oyerdraw  to 
a  certain  amount,  but  that  for  further  overdraws  beyond  that  amount  he  should  find 
securitj.  A  overdrew  beyond  the  specified  amount  without  depositing  any  security; 
the  bank  pressed  for  payment  of  the  whole,  or  at  least  a  portion,  of  the  balance.  A,  m 
reply,  wrote  to  the  manager  to  state  that  the  arrival  of  the  ship  Tagns,  which  was  daily 
expected,  would  put  him  in  ample  funds  to  adjust  the  account,  and  inclosed  a  policy  on 
the  cargo  of  the  Tagus  for  5000/.,  indorsed  payable  to  tHo  manager  of  the  bank :  — 

Held,  that  this  was  not  such  a  specific  appropriation  of  the  cargo  of  the  TaguB  aa  would  giro 
the  bank  a  lien  upon  it  in  preference  to  otner  creditors  of  A. 

To  constitute  a  lien  on  any  property,  there  must  be  a  dear  agreement  for  the  specific  appro- 
priation of  that  property. 

SembUy  the  leaning  of  the  court  is  against  creating  partial  liens  in  mercantile  transactions. 

The  bill  in  this  case  was  filed  by  the  Liverpool  Borough  Bank,  in 
the  name  of  its  registered  public  ofiicer,  against  James  Starkey  and 
John  Jackson  Starkey,  brothers  and  merchants,  trading  at  Liverpool 
under  the  firm  of  James  Starkey  &  Co.,  and  at  San  Francisco,  in 
California,  under  the  style  or  firm  of  Starkey,  Brothers  &  Co. ;  the 
business  being  carried  on  at  Liverpool  by  the  defendant,  James  Star- 
key,  and  at  San  Francisco  by  the  defendant,  John  Jackson  Starkey. 
It  stated  that  James  Starkey  &  Co.  kept  an  account  at  the  Liverpool 
Borough  Bank,  on  an  express  agreement  that  the  firm  should  be  al- 
lowed to  overdraw  to  the  extent  of  3,300/.,  and  should  not  overdraw 
their  account  beyond  that  amount  without  providing  security  for  the 
surplus  beyond  3,300Z. ;  but  that  in  May,  1851,  the  account  of  James 
Starkey  &  Co.  was  overdrawn  to  the  extent  of  11,870/.,  being  8,570/. 
above  the  stipulated  sum  of  3,300/.,  for  which  amount,  therefore,  of 
8,580/.  securities  ought  to  have  beefi  provided,  but  in  respect  of  which 
they  only  held  securities  to  the  extent  of  about  3,500/.  In  conse- 
quence of  this  state  of  things,  and  of  the  representations  made  on 
the  23d  and  24th  May  by  the  bank,  the  defendant,  James  Starkey,  on 
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the  24th  May,  1851,  wrote  and  sent  a  letter  in  the  name  of  James 
Starkey  &  Co.,  addressed  to  the  manager  of  the  bank,  which  was  as 
follows :  ^  Dear  Sir :  With  reference  to  our  conversation  this  morning, 
we  obs^ve  that  the  date  of  our  order  on  Starkey,  Brothers  &  Co. 
for  3,000Z.  was  the  14th  February,  so  that  you  ought  to  hear  from 
them  in  a  fortnight,  and  receive  the  amount  within  the  current  half- 
year.  This  order  or  credit  was  passed  in  conformity  with  Starkey, 
Brothers  &  Co.'s  letter  of  the  1st  September  authorizing  such,  and  of 
course  we  naturally  went  upon  this  as  an  accepted  security,  in  the 
same  degree  as  the  previous  transaction  of  3,000/.  with  you.  The  ar- 
rival of  our  pearl  shell  vessels,  the  Nereus  and  Hellespont,  now  both 
overdue,  will  enable  us  to  reduce  the  account  within  its  understood 
tether,  which  it  now  exceeds  by  about  1,000/.  This  article  is  now 
payinff  a  profit  of  between  400/.  and  500/.  per  cent.  We  shall  have 
the  biU  of  lading  of  200  tons  ditto,  per  Lalla,  in  time  to  make  our 
balance  creditame  on  the  30th  proximo ;  and  finally,  the  arrival  of 
the  Tagus  will  put  into  our  hands  8,000/.  net,  which  will  enable  us  to 
adjust  the  account,  and  what  is  more,  to  carry  on  with  satisfaction  to 
you,  and  comfort  to  ourselves.  The  Tagus  left  Honolulu  on  the  14th 
January,  to  load  shell  and  oil  at  Tahiti,  which  had  been  previously 
prepared,  thence  direct  to  Liverpool ;  so  that  the  bill  of  lading  will 
not  anticipate  the  arrival  of  the  vessel.  We  inclose  vou  the  policy 
on  her  cargo,  cost  5,000/.,  and  we  are  about  to  cover  4,000/.  more  as 
profit."  The  sum  of  3,000/.  mentioned  in  the  above  letter  was  an  ex- 
tra credit  on  bills  drawn  by  James  Starkey  &  Co.  on  Starkey,  Bro- 
thers &  Co.,  which  bills  were  then  overdue.  The  policy  of  insurance 
refenred  to,  and  inclosed  in  the  same  letter,  was  indorsed,  "  In  case  of 
loss,  pay  to  William  Cross,  Esq.,  Borough  Bank,  Liverpool,  or  order," 
and  such  indorsement  was  signed  <<  James  Starkey  &  Co.,"  Mi. 
Cross  being  the  manager  of  the  Borough  Bank.  The  bill  then  stated 
that  the  bUls  of  lading  of  the  Tagus  had  arrived,  and  were  in  the 
hands  of  the  defendants,  and  that  the  vessel  herself  was  daily  ex- 
pected in  port;  that  a  large  balance  was  due  from  the  defendants  on 
their  overdrawn  account,  for  which  the  plainiifFs  (the  bank)  ought, 
according  to  their  agreement,  to  have  security,  but  for  which  they  had 
no  security,  except  the  cargo  of  the  Tagus.  And  the  plaintiffs  con- 
tended that  they  had  an  equitable  lien  on  the  cargo,  under  the  cir- 
cumstances above  set  out,  and  that  the  bills  of  lading  of  the  Tagus 
ought  to  be  delivered  up  to  them,  and  to  have  their  lien  or  charge  re- 
alized by  a  sale  of  the  cargo  on  the  arrival  into  port.  The  bank  had 
applied  to  James  Starkey  &  Co.  for  the  bills  of  lading,  but  the  firm 
alleged  their  inability  to  part  with  the  same,  stating,  as  the  fact  was, 
that  they  were  in  insolvent  circumstances,  and  could  not,  consistently 
with  the  rights  of  their  other  creditors,  part  with  the  possession  of 
any  of  their  assets.  The  question,  therefore,  was,  whether  the  letter 
of  the  24th  May,  1851,  coupled  with  the  indorsement  on  the  policy, 
amounted  to  such  a  charge  or  lien  on  the  cargo  as  would  entitle  the 
bank  to  preference  over  general  creditors  or  not  The  defendants  de- 
munred  to  the  bill  for  want  of  equity. 
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Bacon  and  Selwyn^  for  the  demurrer.  To  constitute  an  equitable 
assignment,  there  must  be  an  engagement  to  pay  out  ot  the  particu- 
lar fund.  Watsonv*  The  Duke  of  Wellington^  I'Rxxs^.&o^.&fZ,  Here 
the  letter  only  speaks  of  the  splendid  mercantile  prospects  of  the  firm, 
and  says  nothing  as  to  the  allocation  of  any  particular  portion  of  the 
profits.  Every  merchant  and  banker  knows  how  to  transfer  the  ship 
and  cargo,  if  that  had  been  intended ;  but  here  there  was  no  such  in- 
tention. The  whole  letter  amounts  to  this,  "  When  the  ship  arrives, 
we  shall  have  such  large  profits  as  to  be  able  to  carry  on  with  satis- 
faction to  you,  and  comfort  to  ourselves ;  and  in  case  of  loss,  we  send 
you  a  policy  on  the  cargo  for  6,000/." 

Eddis,  (Rolt  with  him,  absent,)  for  the  bilL  The  letter  amounts  to 
an  engagement  to  apply  the  proceeds  of  the  cargo  in  liquidation  of 
the  balance  overdrawn.  There  was  no  necessity  for  an  assignment 
of  the  policy,  for  the  ship  was  daily  expected.  The  bills  of  lading 
had  not  arrived  at  the  date  of  the  letter,  and  the  expressions  in  the 
letter  show  that  the  anticipated  immediate  arrival  of  the  vessel  was 
the  reason  for  the  absence  of  any  undertaking  to  assign  the  bills  of 
lading  when  they  should  arrive ;  since,  as  the  defendants  state,  the 
ship  and  cargo  might  be  expected  to  arrive  just  as  soon  as  the  bills. 
[He  referred  to  Nicholson  v.  Hooper^  4  My.  &  C.  180,  and  Ex  parte 
Esdaile,  3  M.  D.  &  De  G.  109.] 

Turner,  V.  C.  I  think  the  demurrer  in  this  case  must  be 
allowed.  There  is,  perhaps,  no  general  rule  applicable  to  the  deci- 
sion of  the  present  case,  beyond  this,  that  to  constitute  a  lien  there 
must  be  a  clear  agreement;  and  I  think  it  extremely  doubtful  whether 
the  letter  of  the  24th  May,  1851,  contained  any  agreement  at  all.  It 
is  clear  we  must  bear  in  mind  the  original  agreement  between  the 
parties,  according  to  which  the  firm  of  James  Starkey  &  Co.  were 
bound  to  give  security  to  the  bank  for  the  excess  of  what  their  account 
with  the  bank  should  be  overdrawn  beyond  the  3,300Z. ;  and  we  must 
also,  it  is  clear,  bear  in  mind  what  passed  at  the  interview  immedi- 
ately preceding  the  letter  of  the  24th  May,  and  to  which  that  letter 
referred.  It  does  not  appear,  and  there  is  no  allegation,  that  the  bank 
applied  for  any  further  or  additional  security,  but  the  application 
made  was  for  repayment,  that  the  overdrawn  balance  might  be  re- 
duced to  the  original  limits  of  3,300/.  Then  came  the  meeting  of  the 
23d  May,  at  which,  according  to  the  plaintifPs  own  statement  in  his 
bill,  "  the  said  William  Cross,  the  manager  of  the  ^aid  bank,  urgently 
pressed  upon  the  said  James  Starkey  the  necessity  of  forthwith  re- 
paying some  portion  of  the  said  advances,  and  of  reducing  within 
proper  limits  the  said  banking  account."  There  is  no  mention  of  any 
proposition  for  securing  the  amount  overdrawn,  or  any  portion  of  it. 
Then  we  come  to  the  letter  of  the  24th  May.  Now,  independent  of 
the  terms  of  the  letter,  it  is  odd,  that  if  the  intention  of  the  writer 
had  been  to  create  a  security,  this  letter  should  contain  no  expression 
of  any  such  intention.  It  does  refer  to  a  deposit  of  the  policy  of  as- 
surance, but  it  does  not  refer  to  any  deposit  or  proposed  deposit  of 
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the  bills  of  lading,  nor  to  any  mode  of  assignment  of  the  ship  or  car- 
go ;  nor  does  it  contain  or  refer  to  any  agreement  to  give  a  security 
throughout,  though  there  is  an  agreement  to  give  a  security  in  the 
mean  time,  viz.  until  the  safe  arrival  of  the  vessel  to  the  end  of  her 
voyage.  But  there  is  no  proposition  for  delivery  of  the  bills  of  lading 
when  the  vessel  shall  arrive,  which  we  would  naturally  expect  to  find 
if  the  cargo  as  well  as  the  policy  had  been  intended  to  be  given  as  a 
security.  The  writer  appears  to  me  to  enumerate  in  this  letter  the 
assets  of  the  firm  which  might  be  expected  to  be  applicable  to  the 
payment  of  their  debt,  viz.  in  the  first  place,  the  Californian  order  of 
the  amount  of  3,000/. ;  then  the  cargoes  of  the  Nereus  and  Helles- 
pont, and  the  Lalla ;  and,  finally,  of  the  Tagus.  Then  come  the 
words  in  the  letter,  <<  The  bill  of  lading  will  not  anticipate  the  arrival 
of  the  vessel,"  words  which  were  relied  upon  as  being  evidently  an 
excuse  for  not  sending  the  bill  of  lading,  and  implying  therefore  that 
the  firm  felt  that  they  would  have  been  bound  to  send  the  bill  of 
lading  if  it  had  been  in  their  power.  I  admit  that  the  words  are  open 
to  that  construction ;  they  might  have  been  used  in  such  a  case ;  but 
they  are,  at  any  rate,  open  to  a  double  construction,  and  the  whole 
letter  may  be  very  well  taken  to  mean,  "  You  are  quite  safe,  for  as 
the  bills  of  lading  will  not  anticipate  the  arrival  of  the  vessel,  we 
cannot  transfer  her  cargo  to  any  other  party,  and  when  she  arrives 
we  shall  be  in  ample  funds  to  pay  you ;  and  to  guard  against  any 
loss  before  she  comes  into  port,  we  send  you  the  policy  of  insurance 
on  the  cargo,  indorsed  to  yourselves."  No  doubt  it  was  intended  to 
create  a  charge  upon  the  policy  for  5,000/.,  and  no  doubt  that  charge 
was  created ;  but  I  do  not  think  that  leads  to  a  necessary  inference 
that  the  cargo  was  also  intended  to  be  specifically  appropriated  for 
the  benefit  of  the  bank.  I  will  not  say  that  whenever  equivoccd  words 
are  used  this  court  will  decide  against  the  lien ;  but  the  leaning  of 
this  court  certainly  is  against  creating  partial  liens,  in  mercantile 
transactions,  on  the  strength  of  equivocal  expressions. 


Ez  parte  Duokle.^ 

April  23, 1852. 

Railway  Company -^Reinvestment  of  Oompensatum-Money   in   the 

Purchase  of  other  Lands. 

The  cotirt  wiU  not,  by  one  order,  direct  a  reference  as  to  the  propriety  of  a  proposed  reinrest- 
ment,  and  as  to  title,  and  for  the  completion  of  the  purchase  oj  payment  to  the  yendois, 
and  for  taxation  and  payment  of  costs. 
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After  the  Master  has  approyed  of  the  title  and  settled  the  oonrejrance,  the  matter  most  come 
again  to  the  court  for  approval  and  further  directions. 

This  was  the  petition  of  the  trustees  of  certain  lands  which  had 
been  taken  by  a  railway  company.  The  purchase-money,  2966/.,  had 
been  paid  into  court  The  petitioners  were  interested  for  their  re- 
spective lives  in  two  thirds  of  the  lands,  with  remainder  to  their 
children;  the  other  one  third  had  belonged  to  a  deceased  brother, 
and  his  infant  children  were  now  entitled.  It  was  now  proposed 
to  lay  out  the  2,9662.  in  the  purchase  of  certain  other  lands  to  be 
settled  to  the  same  uses  as  the  lands  taken  by  the  railway  company, 
the  two  adult  petitioners  and  trustees  offering  to  make  up  the 
deficiency  of  50/.  or  60/.  out  of  their  own  moneys.  This  petition 
was  presented  accordingly,  stating  the  above  circumstances,  and 
praying  that  said  sum  of  2,906/.  cash  might  be  laid  out  in  consols ; 
and  that  the  dividends  might  be  paid,  in  the  mean  time,  as  the  rents 
of  the  lands  taken  by  the  railway  company  were  directed  by  the  set- 
tlement; and  that  it  might  be  referred  to  the  Master  to  inquire  whe- 
ther the  proposed  purchase  was  a  fit  and  proper  investment,  and  if  so, 
to  inquire  and  state  whether  a  good  title  could  be  made,  and  if  so, 
then  to  settle  the  conveyance ;  and  that  thereupon  the  said  sum  of 
consols  might  be  sold  out  again,  and  the  produce  thereof  paid  to  the 
petitioners,  they  undertaking  therewith  to  complete  the  purchase,  and 
to  make  up  the  deficiency,  if  any,  of  the  purchase-money ;  and  for 
taxation  of  costs,  and  payment  thereof  by  the  railway  company. 

Biisk,  for  the  petitioners,  stated  that  similar  orders  had  been  made 
by  Sir  J.  L.  Knight  Bruce,  late  Vice-Chancellor,  following  other  simi- 
lar orders  made  at  the  Rolls.^ 

Keene^  for  the  railway  company,  consented  to  the  order  asked. 

Turner,  V.  C,  declined  to  make  an  order  coextensive  with  the  prayer, 
or  to  follow  the  authority  cited,  and  directed  a  reference  only  to  in- 
quire as  to  the  fitness  of  the  investment,  and  as  to  the  title,  and  to 
settle  the  conveyance ;  and  said  the  practice  was,  that  the  parties 
should  then  come  back  to  the  court 

1  The  case  referred  to  by  Mr.  Busk  was  afterwards  stated  to  be  ^x  parte  MethereU^ 
20  Law  J.  Rep.  (n.  s.)  Chanc.  629,  s.  C.  7  Eng.  Rep.  139,  where  it  appears  that 
such  an  order  as  that  praved  by  the  jpresent  petition  was  made  hy  Sir  J.  L. 
Knight  Bruce,  late  Yice-Chancellor.  On  reference  to  the  Registrar's  book,  it 
appears  that  the  prayer  of  the  petition  was  for  a  reference  to  inquire  as  to  the 
fitness,  &c.  of  the  purchase,  and  then  as  to  the  title ;  and  if  that  should  be  approved, 
then  for  the  Master  to  settle  the  conveyance ;  and  upon  the  Master's  certificate  that 
the  conveyance  had  been  executed  by  all  proper  parties,  then  for  the  fund  in  court 
to  be  sold  out,  and  paid  to  the  parties  whom  the  Master  should  certify  to  be  the  proper 
persons  to  receive  the  purchase-money ;  and  for  the  taxation  of  costs  of  all  parties,  and 
payment  of  costs  by  the  railway  company.  But  the  order  made  was  not  coextensive  with 
the  prayer,  but  only  directed  a  reference  as  to  the  fitness  of  the  purchase,  the  petitioner 
makins  up  the  deficiency  of  the  purchase-money ;  and  if  approved  of  as  proper,  then 
the  duster  was  to  inquire  as  to  tne  title  to  the  said  estate ;  **  and  after  tie  said  Master 
shall  have  made  his  report,  such  further  order  shall  be  made  as  shall  be  just"  The 
order  made  in  the  principal  case,  therefore,  goes  a  step  further  than  the  order  as  drawn 
up  in  Ex  parte  Afetherell,  since  the  Master  was  now  directed,  if  the  purchase  and  tide 
•honid  be  approved,  to  settle  the  conveyance. 
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Re  The  10  &  11  Vict.  c.  96 ;  Re  T.  Church's  Will.^ 

December  6, 1851. 

Property  of  Felon —  Vesting  of  in    Croicn^  notwithstanding  condi- 
tional free  Pardon  in  the  Penal  Colony. 

A  conyict  sentenced  to  death  for  felony,  which  sentence  was  commnted  to  transportation  for 
life,  received  a  conditional  free  pardon  in  the  penal  colony:  — 

Eddt  that  such  pardon  did  not  alter  the  effect  of  the  attainder  in  vesting  ISh  property  in  the 
crown. 

T.  Church,  by  his  will,  dated  in  1821,  gave  all  his  real  and  personal 
property  to  trustees,  upon  trust  to  sell,  and  to  stand  possessed  of  the 
proceeds,  upon  trust  to  invest  the  same,  and,  subject  to  certain  annu- 
ities, to  pay  the  dividends  and  income  of  such  investment  to  his  wife 
for  life;  and,  subject  thereto,  the  testator  gave  one  half  of  the  trust- 
fund  to  the  children  of  his  brother,  W.  Church,  who  should  live  to 
attain  twenty-one,  as  tenants  in  common.  In  1840  the  testator  died. 
All  his  real  and  personal  property  was  subsequently  converted,  and 
their  respective  shares  were  paid  to  the  children  of  W.  Church,  except 
to  one  who,  having  attained  twenty-one,  had  been  tried  for  felony 
in  1833,  and  sentenced  to  death,  which  sentence  was  commuted 
to  transportation  for  life,  a  punishment  he  was  then  undergoing.  A 
conditional  free  pardon,  however,  had  been  granted  to  him  in  the  pe- 
nal colony.  The  trustees  paid  this  share  into  court  under  the  Trustee 
Belief  Act,  and  the  present  petition  was  presented  by  her  majesty's 
Attorney-General,  praying  that  the  costs  thereof  might  be  taxed,  and 
paid  out  of  the  fund  in  court,  and  that  the  residue  of  such  fund  might 
be  paid  to  such  person  or  persons  as  her  majesty,  by  sign-manual, 
should  appoint  to  receive  the  same. 

W.  M.  James  J  for  the  Attorney- General 

Sheej  for  the  trustees. 

Notwithstanding  the  conditional  free  pardon,  his  honor,  considering 
that  the  convict  was  still  under  attainder,  made  the  order  as  prayed 


Ex  parte  Greenshields,  re  The  Liverpool  Marine  Assurance 
Company,  and  re  The  Joint-Stock  Companies  "Winding-up 
Acts,  1848, 1849.a 

Jane  1, 1852. 

Bankrupt  ContribtUory — Liability  after  Bankruptcy. 

A  shareholde  An  the  abore-named  company  became  bankrupt,  and  his  assignees  were  made 
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contribntories,  but  disclaimed.    The  Master  included  the  bankrupt  in  the  list  ai  a  contri' 
butorj  personally  liable  for  anj  demand  or  call  made  subsequent  to  the  Jiat: — 

Bddj  that  the  bankruptcy  dissolved  the  bankrupt's  connection  with  the  company  from  that 
time,  his  shares  not  being  shares  in  any  property,  but  merely  partnership  shares ;  and 
therefore  the  Master  was  wrong  in  considering  that  bis  liability  continued. 

This  was  a  motion  on  behalf  of  Mr.  John  Greenshields,  appealing 
from  the  following  certificate  of  Sir  George  Rose,  made  on  the  27th 
of  March,  1852,  whereby  John  Greenshields  was  included  in  the  list 
of  contributories  of  the  above-named  company  as  a  shareholder,  and 
liable  to  contribute  to  the  losses,  if  any,  sustained  by  the  said  com- 
pany on  and  subsequent  to  the  30th  October,  1848,  for  100  shares  of 
100/.  each,  under  these  circumstances: — It  appeared  that  Mr.  Green- 
shields held  100  shares  in  this  company,  and  he  became  bankrupt  on 
the  30th  October,  1848.  The  company  carried  on  the  business  after 
his  bankruptcy,  and  on  the  1st  October,  1849,  they  stopped,  and  in 
November,  1850,  an  order  was  made  for  winding  up  their  affairs  under 
the  above  acts.  On  the  20th  November,  1851,  the  assignees  of  Green- 
shields were  settled  on  the  list  of  contributories  as  liable  in  respect  of 
the  bankrupt's  estate  up  to  the  date  of  the  fiat.  They  subsequently 
disclaimed.  The  Master's  certificate  was  as  follows  :  —  "  I,  the  Hon. 
Sir  George  Rose,  the  Master  charged  with  the  winding  up  of  the  com- 
pany, hereby  certify,  that  on  reamng  the  deed  of  settlement  thereof, 
and  the  certificate  of  conformity  of  John  Greenshields,  a  bankrupt, 
and  the  assignees  of  his  estate  and  effects  having  disclaimed  all  inter- 
est in  the  shares  held  by  the  said  bankrupt,  I  have  not  fiixed  the  said 
bankrupt  with  any  liability  in  respect  of  any  debt  or  demand  arising 
or  existent  at  and  previously  to  his  bankruptcy,  but  have  left  the  same 
to  be  tendered  as  a  proof  against  his  estate ;  and  that  I  have  held  the 
said  John  Greenshields  to  be  personally  liable,  notwithstanding  his 
certificate,  for  any  demand  or  call  that  may  have  been  made,  or  may 
be  made  subsequent  to  the  /uU  against  him,  and  have  included  him, 
or  shall  include  him,  in  any  call  accordingly.  Dated  this  27th  day  of 
March,  1852."  The  company  existed  under  a  deed  of  settlement, 
which  defined  its  constitution,  &c.,  but  did  not  specify  any  fixed  period 
for  its  continuance.  The  32d  clause  of  the  deed  empowered  the  di- 
rectors to  make  calls.  The  45th  enabled  the  assignees  of  a  bankrupt 
shareholder  to  sell  his  shares  to  some  solvent  person,  subject  to  the  ap- 
probation of  the  board  of  directors.  The  49th  clause  also  referred  to 
a  sale  by  assignees.  The  73d  and  74th  clauses  contained  provisions 
for  the  dissolution  of  the  concern,  and  winding  up  its  affairs,  by  meet- 
ings of  the  shareholders,  as  a  matter  of  internal  arrangement 

J.  V,  Prior  J  for  the  motion,  argued  that  the  bankruptcy  of  Green- 
shields had  dissolved  his  connection  as  a  partner  with  the  company, 
and  therefore  he  could  riot  be  liable  after  that  time.  The  South  Stafford' 
shire  Railway  Company  y,  Burnside^  5  Exch.  129;  s.  c .  2  Eng.  Rep. 
418,  was  a  different  case,  the  company  there  being  a  corporation,  so 
that  the  bankruptcy  of  one  of  its  members  could  not  dissolve  his  con- 
nection with  it  Then  the  calls  made  by  the  Master  under  the  Wind- 
ing-up Act  were  not  to  be  treated  like  calls  by  the  directors  for  carry- 
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ing  on  the  company's  business  under  the  deed.  The  call  made  by  the 
Master  was  for  a  different  purpose  — for  a  contribution  to  the  ex- 
penses in  winding  up  the  company.  Moreover,  the  shares  in  a  company 
of  this  kind  were  not  shares  in  property,  but  the  bankrupt's  interest  in 
the  company  was  destroyed  on  his  bankruptcy.  Ex  parte  Kuper's 
Assignees^  3  De  G.  &  S.  113.  There  was  no  contract  in  this  case  on 
which  the  bankrupt  could  be  liable  after  his  bankruptcy. 

Seiwyn^  contra,  argued  that  the  Master  had  rightly  proceeded,  on 
the  assumption  that  the  assignees  not  having  taken  the  bankrupt's 
interest,  it  remained  in  him.  The  company's  claim  against  him  was 
not  a  debt  that  could  be  proved  in  the  bankruptcy.  6  Exch.  129. 
Making  a  call  was  merely  an  exercise  of  the  discretion  of  the  Master 
or  the  directors.  The  liability  arose  under  the  deed  of  settlement; 
and  it  was  evident  there  was  no  extinction  of  the  bankrupt's  shares, 
because  the  deed  authorized  the  assignees  to  sell  them,  which  showed 
that  they  must  be  in  existence  after  the  bankruptcy. 

Parker,  V.  C,  without  hearing  a  reply,  said  that  he  thought 
this  was  a  plain  case.  It  seemed  to  him  that  the  bankruptcy  had 
dissolved  the  partnership,  even  though  it  were  a  partnership  for  a 
fixed  term;  and  it  was  not  possible  to  put  the  case  higher  than  that 
of  a  partnership  for  a  fixed  term.  The  partnership  here  seemed  to  be 
for  an  indefinite  term  —  until  dissolved  under  the  provisions  of  the 
deed  of  settlement.  However,  it  was  his  honor's  opinion  that  the 
bankruptcy  dissolved  it,  as  regarded  the  bankrupt,  upon  that  event 
The  bankrupt's  rights  were,  to  have  the  accounts  taken  and  the  affairs 
wound  up,  and  the  results  ascertained,  whatever  they  might  be.  That 
would  result  either  in  a  proof  against  his  estate,  or  a  right  in  the 
assignees  to  receive  something  from  the  partnership.  His  honor 
thought  that  was  not  varied  by  the  clause  in  the  deed,  that  the  as- 
signees  might  part  with  the  interests  of  the  bankrupt  if  they  could 
find  anybody  willing  to  take  them,  who  would  thereupon  become  a 
shareholder.  If  that  was  not  done,  the  concern  was  dissolved  as  to 
the  bankrupt's  interest  in  it.  This  being  a  provable  debt,  he  did  not 
see  what  right  there  was  to  incur  debts  after  the  bankruptcy.  Sup- 
pose this  were  the  case  of  an  ordinary  partnership,  and  not  affected 
by  the  Winding-up  Act,  the  same  principle  would  be  applicable. 
Suppose  there  were  six  bankers  in  partnership,  and  that  one  be- 
came bankrupt,  it  would  be  impossible  to  say  that  liabilities  could  be 
incurred  by  the  bankrupt  in  respect  of  the  trade  after  his  bankruptcy, 
or  that  a  different  account  could  be  taken  against  him  after  his  bank- 
ruptcy from  that  taken  against  his  assignees  up  to  the  bankruptcy. 
It  appeared  to  his  honor  to  be  totally  different  from  the  case  in  the 
Exchequer  Reports,  which  was  not  a  case  of  an  ordinary  partnership  at 
all,  but  of  a  company  existing  under  an  act  of  parliament,  the  shares 
in  which  were  shares  in  certain  property,  and  of  a  continuing  nature ; 
and  the  principles  of  an  ordinary  partnership  did  not  apply,  because 
the  shares  remained,  and  if  the  assignees  did  not  take  them,  they  must 
have  belonged  to  the  bankrupt,  and  he  must  have  been  liable  on  the 
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coveuants  in  respect  of  them.  His  honor  thought,  in  this  case,  that 
the  partnership  was  dissolved  by  the  bankruptcy,  and  that  the  bank- 
rupt  £rom  that  time  ceased  to  have  any  concern  in  it,  except  for  the 
purpose  of  ascertaining  what  was  coming  to  him. 

Master^ s  order  to  be  disdiarged;  the  bankrupt  and  the  official  mana* 
ger  to  have  their  costs  out  of  the  estate* 


COULTHURST  V.  CaRTER.^ 
Febraary  9, 10;  March  29, 1853. 

Wm  —  Oift  to  Issue  —  Whether  substantive  or  substitutionary  — 

Period  for  ascertaining'  Class, 

A  testatrix  demised  and  bequeathed  her  real  and  peraonal  estate  to  trustees,  npon  trust  to  pay 
^e  income  to  M.  W.  for  ner  life,  and  then  to  M.  W/s  mother  for  her  life,  (in  case  she  sur* 
yived  M.  W^  and  M.  W.  left  no  issue  surviving) ;  and  after  the  decease  of  M.  W.,  and  also 
after  the  decease  of  her  mother,  in  case  the  gift  to  the  mother  should  take  effect,  upon  fur- 
ther trust  to  sell  the  real  estate.  The  testatrix  then  directed  the  sale-moneys  to  form  part 
.  of  her  residuary  personal  estate ;  and  in  the  event  of  M.  W.  dying  leaving  no  issue,  (which 
event  hapnenea,)  she  gave  one  moiety  of  her  residuary  personal  estate,  from  and  after  the 
decease  of  the  survivor  of  M.  W.  and  M.  W.'s  mother,  unto  and  among  the  child  and  children 
then  livinff  of  A.  A^  and  the  issue  then  living  of  any  child  or  children  of  the  said  A.  A» 
dying  in  the  lifetime  of  the  said  M.  W.,  and  to  their  respective  executors,  administrators,  and 
assigns,  share  and  share  alike,  the  issue  of  any  such  deceased  child  or  children  of  the  said 
A.  A.  taking  only  the  share  or  shares  that  their  respective  parent  or  parents  would  have 
taken  if  living  at  the  death  of  M.  W.  And  the  testatrix  declared,  that  if  all  or  any  one  or 
more  of  the  children  of  the  said  A  A.  should  die  without  issue  in  the  lifetime  of  M.  W^ 
then  she  gave  the  share  or  shares  of  him,  her,  or  them  so  dying  unto  and  among  the  child 
and  diildren  of  M.  H.  who  should  be  living  at  the  death  of  M.  W.,  and  to  their  respective 
executors,  administrators,  and  assigns,  equally  to  be  divided  between  them,  share  and  share 
alike.  The  testatrix  died  in  1825.  M.  W.  died  a  spinster  in  1830.  M.  W.'s  mother  died 
in  1850.  A.  A.  had  seven  children,  of  whom  the  said  M.  H.  was  one.  Five  of  them  had 
died  without  issue  before  the  date  of  the  wilL  M  H.  was  dead  at  the  date  of  the  will,  but 
left  children,  all  living,  except  one  H.  C,  who  survived  M.  W.,  and  died  in  the  lifetime  of 
M.  W.'s  mother,  leaving  two  children,  who  survived  M.  W.*s  mother :  — 

Heldy  first,  that  the  words  "  then  living  '*  referred  to  the  period  of  distribution,  and  that  H. 
C.  took  nothing,  as  she  did  not  survive  that  period. 

Secondly,  that  H.  C.'s  children  took  nothing,  as  she  did  not  die  in  the  lifetime  of  M.  W. 

Thirdly,  that  the  words  "  dying  in  the  lifetime  of  the  said  M.  W."  were  not  confined  to  death 
after  the  date  of  the  will ;  and  that  although  M.  H.  was  dead  when  the  will  was  made,  her 
children,  who  survived  the  period  of  distribution,  were  objects  of  the  gift,  and  took  among 
them  one  half  of  the  above>mentioned  moiety  of  the  trust-fund. 

Fourthly,  that  in  the  events  which  had  happened,  the  other  half  of  that  moiety  was  andiB- 
posed  of. 

Eleanor  Wainman,  spinster,  by  her  will,  dated  the  15th  December, 
1825,  after  disposing  of  certain  specific  parts  of  her  personal  estate, 
and  giving  several  legacies,  devised  and  bequeathed  to  the  plaintiffs, 
John  Nicholas  Coulthurst  and  William  Sedgwick,  and  Thomas  Ken- 
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dall,  since  deceased,  and  to  the  sumvor  of  them,  and  his  heirs,  execu- 
tors, and  administrators,  all  her  real  estate,  and  also  all  her  personal 
estate  not  specifically  disposed  of,  to  hold  to  them  and  the  survivor 
of  them,  his  heirs,  executors,  administrators,  and  assigns  forever,  ac- 
cording to  the  nature  or  tenure  thereof,  upon  trust  to  pay  debts,  fune- 
ral expenses,  and  legacies  out  of  the  personal  estate,  and  to  invest  the 
remainder ;  and  upon  further  trust  to  pay  or  otherwise  permit  the  tes- 
tatrix's niece,  Mariana  Wainman,  during  the  term  of  her  natural  life, 
and  from  and  after  her  death  to  pay  or  otherwise  permit  her  (the  said 
Mariana  Wainman's)  mother,  during  the  term  of  her  natural  life,  (if 
she  should  survive  her  said  daughter,  and  the  latter  left  no  issue  her 
surviving,)  to  receive  and  take  the  rents  arising  from  the  testatrix's 
real  estate,  and  the  interest  of  the  residue  of  her  personal  estate,  the 
same  to  be  paid  and  payable  to,  or  received  by,  her  said  niece,  and 
after  her  death  without  issue,  to  or  by  her  said  mother,  during  their 
respective  lives,  when  and  as  the  same  should  from  time  to  time  be 
received  or  payable ;  and  after  the  decease  of  her  said  niece,  and  also 
after  the  decease  of  her  said  mother,  in  case  the  estates  thereinbefore 
limited  to  her  said  mother  should  take  effect,  upon  further  trust  that 
they,  the  said  John  Nicholas  Coulthurst,  William  Sedgwick,  and 
Thomas  Kendall,  or  the  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  sell  and  dispose  of  the  said 
testatrix's  real  estate.     And  the  will  then  proceeded  as  follows:— 
**  And  my  will  and  mind  is,  and  I  do  hereby  direct,  that  the  money 
to  arise  by  such  sale  or  sales  as  aforesaid  shall  sink  into  and  become 
part  of  my  residuary  personal  estate,  which  I  dispose  of  as  herein- 
after mentioned ;  that  is  to  say,  in  case  my  said  niece  shall  die  leav- 
ing issue,  then  I  give  and  bequeathe  my  said  residuary  personal  estate, 
and  every  part  thereof,  unto,  between,  and  among  all  and  every  the 
child  and  children,  and  the  issue  of  any  deceased  child  or  children,  of 
my  said  niece,  Mariana  Wainman,  living  at  her  decease,  equally  to 
be  divided  between  them,  share  and  share  alike,  and  to  their  respect- 
ive  executors,  administrators,   and  assigns;  the  issue  of  such  de- 
ceased child  or  children  nevertheless  taking  only  the  share  or  shares 
to  which  their  parent  or  parents  would  have  been  entitled  if  living  at 
the  decease  of  my  said  niece :  and  I  order  and  direct  that  my  said 
trustees,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  ad- 
ministrators of  such  survivor,  do  pay,  and  deliver,  and  transfer  the 
same  accordingly.     And  in  case  my  said  niece,  Mariana  Wainman, 
shall  die  leaving  no  issue,  I  will  and  direct  that  my  said  trustees,  and 
the  survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivor,  shall  and  do,  within  six  months  after  the  death  of  the 
survivor  of  my  said  niece  and  her  mother,  pay  from  and  out  of  my 
said  personal  estate  the  legacy  or  sum  of  100/.  unto,  between,  and 
among  such  of  the  children  of  Abraham  Margerison,  late  of  Brad- 
ford, dfeceased,  as  shall  be  then  living,  equally,  share  and  share  alike. 
And  as  to  all  the  rest  and  residue  of  my  said  personal  estate  and  ef- 
fects whatsoever,  in  the  event  aforesaid,  namely,  the  death  of  my  said 
niece,  leaving  no  lawful  issue  her  surviving,  I  give  and  bequeathe  the 
same,  from  and  after  the  death  of  the  survivor  of  them,  my  said  niece 
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and  her  mother,  as  follows ;  namely,  one  undivided  moiety  or  equal 
half  part  thereof  unto,  between,  and  amongst  such  of  the  children  of 
the  late  Richard  Margerison,  of  CoUingham,  farmer,  and  the  issue  of 
any  deceased  child  or  children  of  the  said  Richard  Mareerison,  as 
shall  be  then  living,  and  to  their  respective  executors,  admmistrators, 
and  assigns,  share  and  share  alike,  such  issue  of  any  such  deceased 
child  or  children  of  the  said  Richard  Margerison  nevertheless  taking 
the  share  or  shares  only  that  their  parent  or  parents  would  have  taken 
in  case  such  parent  or  parents  were  then  living ;  and  the  other  undi- 
vided moiety  or  equal  half  part  thereof  unto,  between,  and  amongst 
the  child  and  children  then  living  of  Ann  Armitage,  of  Hall  Ing,  near 
Huddersfield,  in  the  said  county  of  York,  deceased,  the  sister  of  my 
late  father,  and  the  issue  then  living  of  any  child  or  children  of  the 
said  Ann  Armitage  dying  in  the  lifetime  of  my  said  niece,  and  to 
their  respective  executors,  administrators,  and  assigns,  share  and  share 
alike,  the  issue  of  any  such  deceased  child  or  children  of  the  said 
Ann  Armitage  nevertheless  takins  only  the  share  or  shares  that  their 
respective  parent  or  parents  would  have  taken  if  living  at  the  death 
of  my  said  niece ;  and  in  case  all,  or  any  one  or  more,  of  the  child- 
ren of  the  said  Ann  Armitage  shall  die  without  issue  in  the  lifetime 
of  my  said  niece,  then  I  give  and  bequeathe  the  share  or  shares  of  him, 
her,  or  them  so  dying  unto,  Jbetween,  and  amongst  the  child  and  child- 
ren  of  Mary  Haigh,  niece  of  my  late  father,  who  shall  be  living  at 
the  decease  of  my  said  niece,  and  to  their  respective  executors,  ad- 
ministrators, and  assigns,  equally  to  be  divided  between  them,  share 
and  share  alike :  and  I  order  ana  direct  my  said  trustees  to  convey 
and  assure,  pay  and  deliver,  and  transfer  the  same  accordingly."  And 
the  testatrix  appointed  the  plaintiffs,  John  Nicholas  Ck>ulthurst  and 
William  Sedgwick,  and  the  said  Thomas  Kendall,  executors.  The 
testatrix  died  on  the  27th  December,  1825,  and  was,  at  the  time  of 
her  death,  absolute  owner  of  some  freehold  and  copyhold  estates,  all 
of  which  passed  by  her  will.  Mariana  Wainman,  the  niece  of  the  tes- 
tatrix, was  her  heir  at  law  and  also  her  heir,  according  to  the  custom 
of  the  manors  of  which  the  testatrix's  copyhold  estates  were  held ; 
she  waa  also  the  testatrix's  sole  next  of  kin  at  the  time  of  her  death. 
Mariana  Wainman  died,  without  ever  having  been  married,  on  the 
13th  July,  1830 ;  her  mother,  Ann  Wainman,  survived  her,  and  died 
on  the  loth  January,  1850.  There  were  ten  children  of  Richard  Mar- 
gerison, some  of  whom  survived  the  testatrix,  but  all  of  whom  were 
dead  on  the  13th  January,  1850,  the  date  of  the  death  of  Mariana 
Wainman 's  mother.  There  were,  however,  living  at  that  time  nu- 
merous descendants  of  those  children,  being  grandchildren,  great- 
granddiildren,  and  great-great-grandchildren  of  Richard  Margerison, 
several  of  whom  were  issue  of  children  of  Richard  Margerison  who 
survived  the  testatrix.  The  children  of  Ann  Armitage  were  seven  in 
number;  that  is  to  say,  four  sons  and  a  daughter,  who  all  died  with- 
out issue  before  the  15th  December,  1825,  the  date  of  the  will ;  Han- 
nah Armitage,  (who  became  Hannah  Carter,)  and  Mary  Armitage, 
(who  became  Mary  Haigh,  and  is  mentioned  by  that  name  in  the 
will,  but  who  was  dead  at  the  date  of  the  wilL)     Hannah  Armitage, 

21* 


346  COURTS  OP  CHANCEBY,  1852. 

Cottlthnrat  v.  Carter. 

the  only  child  of  Ann  Armitage  who  was  living  when  the  testatrix 
made  her  will,  married,  on  the  11th  August,  1805,  the  defendant  John 
Carter,  and  died  on  the  7th  March,  1847,  leaving  her  surviving  two 
children  only,  namely,  the  defendant  John  Armil^ge  Carter  and  Re- 
becca Ann  Wainman,  who  became  the  wife  of  the  defendant  the 
Rev.  William  Lisle,  and  died  in  the  month  of  September,  1850.  The 
defendant  John  Carter  took  out  administration  to  his  late  wife,  Han- 
nah Carter,  and  became  her  personal  representative.  The  defendant 
the  Rev.  William  Lisle,  who  was  in  Australia,  had  not  taken  out  ad- 
ministration to  his  wife.  Mary  Haigh  died  on  the  19th  September, 
1820,  having  had  eight  children,  and  no  more,  seven  of  whom  were 
the  defendants  James  Haigh,  John  Haigh,  Qeorge  Armitage  Haigh, 
William  Haigh,  Mary  Haigh,  Richard  Haigh,  and  Joseph  Armitage 
Haigh.  The  eighth  child,  named  Ann  Haigh,  died  on  the  21st  March, 
1847.  There  was  no  personal  representative  of  Ann  Haigh ;  her 
seven  brothers  and  sisters,  above  named,  were  her  only  next  of  kin  at 
the  time  of  her  death.  Mariana  Wainman,  the  testatrix's  niece,  by 
her  will,  dated  the  30th  August,  1829,  gave  and  bequeathed  to  her 
mother,  Ann  Wainman,  all  her  personal  estate  and  effects  whatsoever, 
and  thereby  nominated,  constituted,  and  appointed  the  said  Ann 
Wainman  sole  executrix,  and  also  residuary  devisee  and  legatee. 
The  last^mentipued  will  was  duly  proved  by  Ann  Wainman,  in  the 
prerogative  court  of  Canterbury,  on  the  20th  January,  1831.  Ann 
Wainman,  by  her  will,  dated  the  2d  May,  1846,  appointed  the  defend- 
ants Parnell  Robert  Maiilard  and  Thomas  Pulvertoft  Thirkill,  to  be 
the  executors  thereof.  The  two  last-named  defendants  duly  proved 
Ann  Wainman 's  will,  in  the  prerogative  court  of  Canterbury,  on 
the  29th  January,  1850,  and  thus  became  the  personal  representatives 
of  both  Ann  and  Mariana  Wainman.  The  plaintiffs,  the  surviving 
trustees  of  Eleanor  Wainman 's  will,  sold  her  real  estate,  and  got  in 
and  realized  all  the  personal  estate.  To  the  moiety  bequeathed  to 
the  children  of  Ann  Armitage  in  this  fund,  claims  were  advanced ; 
first,  on  behalf  of  the  defendant  John  Carter,  as  the  personal  repre- 
sentative of  his  late  wife,  Hannah  Carter,  who  had  survived  the 
testatrix  and  the  testatrix's  niece,  but  died  before  the  period  of  distri- 
bution ;  secondly,  on  behalf  of  the  defendants  John  Armitage  Carter 
and  William  Lisle,  in  right  of  Rebecca  Ann  Wainman,  bis  late  wife, 
on  the  ground  that  John  Armitage  Carter  and  Rebecca  Ann  Wain- 
man Lisle  were  the  only  children  of  Hannah  Carter  who  survived 
both  their  mother  the  said  Hannah  Carter,  and  Ann  Wainman,  the 
mother  of  the  testatrix 's  niece ;  thirdly,  on  behalf  of  the  defendants 
James  Haigh,  John  Haigh,  George  Armitage  Haigh,  William  Haigh, 
Mary  Haigh,  Richard  Haigh,  and  Joseph  Armitage  Haigh;  and, 
fourthly,  on  behalf  of  the  defendants  Parnell  Robert  Maifiard  and 
Thomas  Pulvertoft  Thirkill,  as  the  personal  representatives  of  Mari- 
ana Wainman,  the  testatrix's  heir  at  law  and  sole  next  of  kin.  A 
special  case  was  stated,  setting  out  the  above  facts,  and  submitting  to 
the  court  the  following  question: — "  Who,  under  the  circumstances 
hereinbefore  detailed,  is  or  are  the  person  or  persons  now  entitled  to 
the  fund  representing  that  moiety  of  the  residue  of  the  testatrix's  real 
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and  personal  estate  which  was,  or  purported  to  be,  secondly  given 
by  the  said  will  ?  " 

RoupeU  and  Wtckens^  for  the  plaintiff. 

m 

Daniel  and  Hardyy  for  the  defendant  Carter,  claimed  the  whole 
fund,  and  contended  that  the  period  at  which  the  shares  were  to  vest 
was  the  death  of  the  niece  without  issue,  and  not  the  period  of  dis- 
tribution, the  words  "  then  living"  being  on  the  whole  context  refer- 
able to  the  former  and  not  to  the  latter  period.  That  **  dying  in  the 
lifetime  of  my  said  niece  "  referred  only  to  death  in  her  lifetime  after  the 
date  of  the  will ;  and  that  therefore,  as  Mary  Haigh  (one  of  the  child- 
ren of  Ann  Armitage,)  was  dead  at  the  date  of  the  will,  her  children 
could  not  take :  so  that,  if  Hannah  Carter  did  not  take,  there  was  a 
total  intestacy. 

[RoMiLLY,  M.  R.  I  think  that  the  time  for  ascertaining  the  class  of 
persons  to  take  is  the  death  of  the  survivor  of  the  niece  and  the  niece's 
mother.  Hannah  Carter  could  not  take  any  vested  interest,  as  she 
did  not  survive  that  period.  Her  children  could  not  take  any,  as  she 
did  not  die  in  the  lifetime  of  the  niece.] 

Lloyd^  for  the  children  of  Mary  Haigh,  contended  that  they  answer- 
ed the  description  of  ''  the  issue  then  living  of  any  child  or  children 
of  the  said  Ann  Armitage  dying  in  the  lifetime  of  my  said  niece,"  the 
words  "dying  in  the  lifetime"  not  imputing  'futurity,  but  extending 
to  death  in  the  lifetime  of  the  niece  before  the  date  of  the  will. 

J.  T.  Humphry,  (with  him)  cited  Christopherson  v.  Naylor,  1  Mer. 
326,  and  Tytherleigh  v.  Harbin^  6  Sim.  329. 

Wafpolej  for  the  personal  representatives  of  Mariana  Wainman,  the 
heiress  at  law,  and  sole  next  of  kin  of  the  testatrix,  contended  that 
"  dying  in  the  lifetime  of  my  said  niece  "  referred  solely  to  death  after 
the  date  of  the  will :  that,  therefore,  Mary  Haigh's  children  could  not 
take ;  and  as  it  had  been  decided  that  neither  Hannah  Carter  nor  her 
children  could  take,  the  whole  moiety  was  undisposed  of,  and  must 
belong  to  the  personal  representatives  of  Mariana  Wainman. 

Turner,  (with  him)  cited  Waugh  v.  Waugh,  2  My.  &  K.  41,  and 
the  remarks  thereon  in  Tytherleigh  v.  Harbin,  6  Sim.  329 ;  and  urged 
that  the  provision  made  for  Mary  Haigh's  children,  in  the  event  of  all 
the  children  of  Ann  Armitage  dying  without  issue,  was  equivalent  to 
the  gift  of  the  legacy  in  Wavgh  v.  Waugh. 

March  29.  Romilly,  M.  R.,  after  referring  to  his  decision  at  the 
hearing,  that  neither  Hannah  Carter  nor  her  children  took  any  vested 
interest  in  the  moiety  in  dispute,  said  that  the  question  relating  to  the 
children  of  .Mary  Haigh,  who  was  dead  at  the  date  of  the  will,  was 
of  greater  difficulty.  That  it  was  established  by  the  cases  of  Neil  v. 
CaUo^  9  Sim.  372 ;  Waugh  v.  Waugh,  2  My.  &  K.  41 ;  and  Chnsto* 
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pherson  v.  Nayloty  1  Men  320,  that  the  issue  of  a  person,  dead  at  the 
date  of  the  will,  cannot  take  by  way  of  substitation  for^tbeir  parent, 
where  the  parent  could  only  have  taken  as  one  of  a  class.  That,  on 
the  other  hand,  if  the  issue  do  not  claim  under  a  gift  by  way  of  sub- 
stitution, but  under  an  original  substantive  gift  to  them,  to  take  effect 
in  the  event  of  the  death  of  their  parent  before  a  certain  period,  the 
fact  that  the  parent  was  dead  at  the  date  of  the  will  is  immaterial. 
Tytherleigh  v.  Hurbin^  6  Sim.  329 ;  Giles  v.  Giles^  8  Sim.  360 ;  Jar- 
vis  V.  Pond,  9  Sim.  549.  That  on  the  first  clause,  disposing  of  this 
moiety  in  favor  of  the  children  and  issue  of  Ann  Armitage,  if  it  stood 
alone,  the  limitation  of  the  issue  would  clearly  be  a  substantive  and 
not  a  merely  substitutionary  gift.  That  the  objects  of  gift  were  such 
children  of  Ann  Armitage,  and  such  is^ue  of  children  of  hers  dying  in 
the  niece's  lifetime,  as  survived  the  period  of  distribution ;  and  that 
such  children  and  issue  alike  took  by  way  of  original  independent  gift. 
That  the  word  "dying"  did  not  import  futurity;  so  that  at  whatever 
time  in  the  niece's  life  a  child  died,  the  issue  of  that  child  might  take. 
That  the  subsequent  clause  must  be  taken  in  connection  with  the  state 
of  the  family.  At  the  date  of  the  will  one  child  (Hannah  Carter)  was 
alive ;  of  the  deceased  children,  Mary  Haigh  was  the  only  one  who 
had  left  issue.  That,  under  these  circumstances,  the  words  "  shall 
die,"  in  the  subsequent  clause,  must  be  taken  in  their  natural  sense,  as 
imputing  future  death ;  and  that  taking  both  clauses  together,  in  con- 
nection with  the  state  of  the  family  at  the  date  of  the  will,  the  true 
construction  was,  that  this  moiety  was  given  in  two  equal  portions, 
one  of  which  was  given  to  such  of  Mary  Haigh's  issue  as  survived 
the  period  of  distribution,  and  the  other  was  given  to  Hannah  Carter 
if  she  survived  that  period,  with  an  alternative  gift,  in  the  event  of 
her  dying  in  the  niece's  lifetime  leaving  issue,  to  such  of  her  (Hannah 
Carter's)  issue  as  survived  the  period  of  distribution ;  and  in  the  event 
of  her  so  dying  without  leaving  issue,  to  the  children  of  Mary  Haigh 
living  at  the  death  of  the  niece,  but  without  any  gift  over  in  the  event 
which  did  happen,  viz.  of  Hannah  Carter  surviving  th&  niece,  and  dy- 
ing before  the  period  of  distribution ;  so  that  as  to  this  portion  there 
was  an  intestacy. 

The  Court  made  a  declaration  to  the  effect,  that  one  half  share  of 
the  moiety  forming  the  subject  of  the  case  belonged  to  those  children 
of  Mary  Haigh  who  survived  the  survivor  of  the  niece  and  her  mo- 
ther ;  and  that  the  other  half  share,  in  the  events  which  had  happen- 
ed, was  undisposed  of ;  and  directed  the  costs  to  come  out  of  the  en- 
tire moiety. 
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M'Bripe  V.  Lindsay  ;  The  Eastern  Archipelago  Company's  Casb.^ 

April  20,  21, 1852. 

• 

JoifU'  Stock    Company  —  Partnership  —  Pleading  —  Parties   to    Suits 
—  SuUs  on  behalf  of  all  other  Parties  in  the  same  Interest 

The  bill  stated,  that,  by  fraadalent  misrepresentations,  W.  obtained  firom  Sir  J.  B.  a  grant  of 
coal  mines  in  Labuan,  and  from  the  crovm  a  charter  to  incorporate  a  company  for  work- 
ing such  coal-mines,  and  for  other  commercial  purposes,  which  grants  W.  devoted  to  his 
own  purposes  by  coUnsion  with  M.  and  A.,  and  other  persons,  directors  of  the  company; 
that,  oy  similar  fraudulent  misrepresentations,  W.  and  M.  and  A.  induced  plaintiff  and  se- 
veral other  persons  to  take  shares ;  but  the  bill  stated  no  particular  misrepresentations  to 
have  been  made  to  the  plaintiff  individually.  The  bill  prayed  that  the  money  paid  by  the 
plaintiff  as  calls  on  his  shares  might  be  repaid  to  him,  and  that  the  companv  might  be  re- 
strained from  making  further  calls,  and  from  entering  into  contracts  on  which  the  plaintiff 
might  be  liable,  and  for  an  indemnity  to  the  plaintiff  for  his  liabilities  already  incurred :  — 

Heldf  that  the  plaintiff  *8  bill,  filed  against  the  companv  and  the  directors  by  name,  was  de- 
murrable ;  for  want  of  parties ;  and  that  he  must  either  sue  on  behalf  of  all  others  in  the 
same  interest,  or  make  all  the  individual  shareholders  defendants;  one  partner  cannot,  by 
himself  alone,  ask  repayment  of  hia  money  on  the  ground  of  fraud  on  him  and  all  other 
partners  except  the  directors. 

The  bill  alleged  that  the  plaintiff  did  not  know  who  were  the  other  shareholders ;  but  it 
appeared  by  his  bill  that  he  had  referred  for  other  purposes  to  the  join^8tock  companies 
registration  office : — 

Bddi  that  the  bare  allegation  was  not  sufficient,  and  that  it  most  be  held  that  he  might  have 
learned  at  that  office  who  were  the  shareholders. 

The  misrepresentations  alleged  by  the  bill  to  have  been  practised  on  Sir  J.  B.  and  on  the 
crown  might  be  ground  for  causing  the  charter  to  be  revoked,  or  the  grant  of  the  mines  to 
be  set  aside,  but  did  not  afford  foundation  for  the  relief  prayed  by  the  plaintiff. 

Whether  a  person  becomes  a  member  of  a  chartered  joint-stock  company  by  merely  tak- 
ing shares,  qucere  f  But  tembie,  under  the  circumstances,  that  he  did  become  so  by  taking 
shares  and  executing  the  deed  of  settlement,  though  the  company  was  not  then  ready  to 
commence  operations. 

The  bill  stated  that  the  directors  (the  defendants)  alleged  that  the  other  (absent)  sharehold- 
ers had  precluded  themselves  from  complaining :  — 

Sdd,  that  this  allegation  did  not  protect  the  bill  against  the  demurrer  for  not  joining  the 
other  shareholders. 

The  bill  in  this  case  was  filed  by  Dr.  John  David  M'Bride  against 
Messrs.  Hugh  Hamilton  Lindsay,  John  M'Qregor,  Drinkwater  Be- 
thune,  Henry  William  Barnard,  Alexander  Nairne,  Sir  John  NichoU, 
Henry  Wise,  and  other  persons,  described  as  the  Directors  of  the  East* 
em  Archipelago  Company,  and  also  against  the  incorporated  com- 
pany, as  the  defendants,  under  the  following  circumstances :  It  ap- 
peared from  the  statements  of  the  bill,  that  in  1846  the  island  of  La- 
buan had  been  ceded  to  the  British  crown,  and  that  by  an  agreement 
made  in  the  same  year  the  coal  in  a  large  district  of  the  island  of 
Borneo  was,  by  the  sultan  of  that  island,  granted  to  Sir  James 
Brooke,  and  that  such  grant  was  taken  by  Sir  James  Brooke,  not  for 
his  own  benefit,  but  with  the  view  of  disposing  of  it  as  should  be 
most  conducive  to  the  promotion  of  British  commerce  with  Borneo, 
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and  the  advancement  of  civilization  among  the  native  tribes  there : 
that  the  defendant  Henry  Wise,  who  had  been  the  agent  of,  and  was 
in  the  confidence  of.  Sir  James  Brooke,  in  or  previously  to  the  year 
1847,  formed  an  idea  of  establishing  a  company  for  working  the  coal 
so  granted  to  Sir  James  Brooke  by  the  sultan,  and  the  coal  to  be 
found  in  Labuan,  and  that  Mr.  Wise  communicated  his  project 
to  Sir  James  Brooke,  who  promised  to  make  over  the  grant  to  him 
if  the  government  approved  of  his  doing  so :  that  Mr.  Wise  applied 
to  the  board  of  trade,  and  obtained  a  charter  under  the  great  seal, 
dated  the  17th  July,  1847,  by  which,  after  reciting  that  it  had  been 
represented  to  her  majesty  that  John  Melvill,  Philip  Anstruther,  and 
Henry  Wise,  and  others,  had  agreed  to  subscribe  300,000/.,  in  2000 
shares  of  100/.  each,  and  form  a  company,  to  be  called  "  The  East- 
ern Archipelago  Company,"  for  the  purpose  of  acquiring,  settling,  im- 
proving, selling,  &c.,  or  otherwise  dealing  with  and  making  a  profit 
of  lands  in  Labuan  and  the  lands  adjacent,  and  working  the  mines 
therein,  and  raising  coals  and  other  minerals  therein,  and  trading  with 
the  inhabitants  thereof,  her  majesty  granted  and  ordered  that  Messrs. 
Melvill,  Anstruther,  and  Wise,  and  all  such  other  persons  as  should 
or  might  become  members  of  the  company,  should  be  a  corporate  body 
under  the  said  name,  with  the  powers  of  dealing  in  and  holding  land 
as  therein  mentioned,  and  that  at  the  least  100,000/.,  part  of  the  said 
capital,  should  be  subscribed  for,  and  50,000/.  paid  up,  within  twelve 
months  from  the  date  of  the  charter,  and  that  the  company  should  not 
commence  business  until  it  should  have  been  certified  to  the  board 
of  trade,  by  at  least  three  of  the  directors,  that  such  proportions  of 
the  capital  had  been  so  actually  subscribed  for  and  paid  up,  and 
which  certificate  was  to  be  indorsed  upon  the  charter ;  and  it  was  di- 
rected that  the  deed  of  settlement  should  be  prepared  to  the  satisfac- 
tion of,  and  be  deposited  with,  the  board  of  trade  within  twelve 
months  from  the  date  of  the  charter ;  and  it  was  provided  that  if  the 
company  should  fail  to  comply  with  any  of  the  directions  therein  con- 
tained, it  should  be  lawful  for  her  majesty  to  revoke  the  said  charter. 
The  bill  charged  that  John  Melvill,  and  Philip  Anstruther  had  never 
any  interest  in  the  concern,  and  that  their  names  were  used  by  the 
defendant  Henry  Wise  for  his  own  purposes,  to  mislead  the  board  of 
trade :  that  Sir  James  Brooke  intended  and  believed  that  the  con- 
tract would  be  used  for  the  formation  of  a  company  with  sufiicient 
capital  effectually  to  carry  out  his  views  and  develop  British  com- 
merce in  those  islands :  that  the  defendant,  Henry  Wise  obtained 
from  the  crown  a  demise  of  certain  coal  in  Labuan  for  a  term  of 
years :  that  having  obtained  the  charter  and  demise,  the  defendanti 
Wse  determined  to  assume  that  he  had  acquired  such  interests  for 
his  own  benefit,  and  not  for  the  purposes  of  a  projected  company ; 
and,  in  prosecution  of  his  scheme,  prevailed  upon  the  defendants 
Nairne,  Lindsay,  and  others  "  to  enter  into  an  agreement  of  the  Slst 
January,  1848,  whereby  he,  Wise,  was  to  be  one  of  the  managing  di- 
rectors of  the  company,  and  to  be  paid  6000/.  in  six  months  after  the 
formation  of  the  company,  and  3000/.  a  year  during  the  first  ten  years 
of  its  existence,  and  receive  100  shares,  the  calls  on  which  were  to  be 
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paid  out  of  the  capital  of  the  company,  and  2/.  25.  per  cent  on  the 
dividends  and  bonuses  of  the  company  when  the  same  should  not  be 
less  than  71, 10s,  per  cent  on  the  capital,  and  800/.  as  a  managing 
director,  and  21, 10s.  per  cent  on  the  general  dividends  and  bonuses, 
such  salary  and  latter  percentage  not  to  exceed  1800/  in  the  whole ; " 
he,  Wise,  thereby  binding  himself  to  give  his  best  services  to  the  af- 
fairs of  the  company  during  its  existence,  and  at  the  end  of  twenty 
years,  or  the  dissolution  of  the  company,  his  rights  were  to  revert  to 
him.  The  bill  then  stated  that  prospectuses  were  issued,  and  the 
plaintiff  and  other  persons  were  solicited  to  take  shares ;  and  that  the 
plaintiff  had  taken  certain  shares,  and  paid  300/.  by  way  of  calls  there- 
on ;  and,  after  setting  forth  the  deed  of  settlement  of  the  company, 
stated  that  Henry  Wise  and  two  others  of  the  directors  had  delivered 
a  certificate  to  the  board  of  trade,  as  required  by  the  charter  of  the 
company,  certifying  that  the  100,000/.,  or  one  half  of  the  capital,  had 
been  subscribed,  and  that  50,000/.  had  been  paid  up  in  respect  of  it ; 
and  that  the  plaintiff  had  lately  discovered  that  such  certificate  was 
untrue :  that  only  1116  shares  had  been  taken  up  to  the  date  of  the 
filing  of  the  bill,  100  of  which  were  the  shares  to  be  allotted  to  Henry 
Wise,  and  that  the  100,000/.  had  not  been  subscribed  for  at  the  time 
of  the  date  of  the  certificate,  and  that  50,000/.  was  not  paid  within 
the  twelve  months  from  the  date  of  the  charter :  that  the  deed  of  set- 
tlement was  not  deposited"  with  the  board  of  trade  within  the  year, 
as  required  by  the  charter :  that  it  was  from  the  beginning  altogether 
impossible  that  the  company  could  be  carried  on  with  such  amount 
of  capital  so  as  to  produce  profit,  or  fulfil  the  intentions  of  the  govern- 
ment or  of  Sir  James  Brooke ;  and  that  the  directors  ought,  at  the  end 
of  the  twelve  months,  to  have  returned  the  deposits,  and  ought  not  to 
have  commenced  or  continued  business  in  the  name  of  the  company, 
or  made  any  further  calls.  The  bill  then  prayed  that  the  directors  of 
the  Eastern  Archipelago  Company  might  be  decreed  to  repay  to  the 
plaintiff  the  sum  of  300/.  which  he  had  paid  for  calls  on  his  shares  in 
the  company,  and  that  the  company  might  be  restrained  from  pro- 
ceeding against  the  plaintiff  for  any  further  calls,  and  that  the  direc- 
tors might  also  be  restrained  from  entering  into  contracts  or  carrying 
on  business  in  the  name  of  the  company,  whereby  the  plaintiff  might 
be  rendered  liable,  and  that  the  defendants  might  indemnify  him 
against  such  liabilities.  To  this  biU  demurrers  were  put  in  for  want 
of  equity  and  for  want  of  parties,  by  the  defendants,  the  directors,  and 
by  the  Eastern  Archipelago  Company. 

Russell  and  Freelingy  for  the  demurrer  of  the  directors.  The  state- 
ments in  the  bill,  though  utterly  slanderous  and  untrue,  yet,  for  the 
purposes  of  a  demurrer,  must,  of  course,  be  taken  as  admitted.  But 
assuming,  for  this  purpose,  the  statements  in  the  bill  to  be  true,  they 
afforded  no  ground  for  the  interference  of  the  court  The  plaintin 
has  executed  the  deed  of  settlement,  in  which  the  agreement  he  now 
complains  of  is  fully  recited,  and  he  is,  therefore,  bound  by  it,  especi- 
ally as  it  was  made  openly  and  with  full  knowledge  of  all  parties. 
The  bill  shows  that  it  was  intended  to  form  a  corporation,  which  was 
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to  be  bound  by  the  charter  and  the  deed  of  settlement  The  charter 
was  still  in  existence,  valid  and  unrevoked ;  nor  did  it  appear  that 
any  steps  were  to  be  taken  for  annulling  it.  An  individual  member 
of  the  corporation,  therefore,  could  not  withdraw  from  the  concern  in 
this  way.  If  the  directors  had  acted  improperly,  the  proper  remedy 
of  the  plaintiff  was  to  call  a  general  meeting  of  the  company,  and 
there  endeavor  to  remove  their  directors,  or  take  such  other  steps  as 
the  whole  body  might  think  proper  for  correcting  the  error  or  irregu- 
larity. If  it  could  be  shown  by  Dr.  IVTBride  that  no  corporation  exists 
either  in  fact  or  in  contemplation  of  law,  he  might  be  entitled  to 
what  he  seeks,  namely,  to  be  repaid  all  he  has  advanced.  At  any 
rate,  he  cannot  proceed  in  the  absence  of  all  the  other  members  of  this 
commercial  corporation.  This  is  not  only  a  corporation,  but  a  part- 
nership as  well,  and  must  be  governed  by  the  principles  laid  down  by 
Sir  James  Wigram,  V.  C,  in  Foss  v.  HarboUle^  2  Hare,  491 ;  s.  c.  7 
Jur.  163.  It  is  said  that  there  was  delay  in  depositing  the  deed  with 
the  board  of  trade,  and  then  obtaining  the  certificate  of  that  body  by 
false  representations.  The  certificate  was,  however,  conclusive, 
( The  Baniaen  Iron  Company  v.  Bamett,  8  C.  B.  106 ;  14  Jur.  112,)  and 
the  allegations  of  fraud  relate  to  matters,  in  which,  if  true,  all  the  other 
members  of  the  corporation  are  as  much  interested  as  the  plaintiff, 
and  without  whose  presence,  therefore,  such  allegations  cannot  be 
heard  or  decided  on.  Mozley  v.  Alston^  1  Ph.  790 ;  s.  c.  11  Jur. 
315 ;  Lord  v.  Tlie  Copper  Miners  Company,  2  De  G.  &  S.  308 ;  2  Ph. 
740 ;  s.  c.  12  Jur.  1059. 

Sir  W.  P.  Wood,  for  the  demurrer  by  the  company.  This  bill  is  one 
of  a  hybrid  character ;  and  even  if  the  allegation  of  fraud  be  capable 
of  proof,  still  it  is  demurrable,  according  to  the  authority  of  Walworth 
v.  Holt,  4  My.  &  C.  619 ;  Richardson  v.  Larpent,  2  Y.  &  C.  C.  C. 
507 ;  7  Jur.  69,  and  such  cases.  Were  the  court  to  be  induced  to 
grant  the  prayer  of  this  bill,  the  effect  would  be  to  paralyze  the  whole 
company  at  the  instance  of  one  of  its  members,  and  that  too  without 
the  presence  of  the  other  parties.  Where  the  acts  complained  of  are 
those  of  the  partners  themselves,  no  single  partner  can  sue  on  his 
own  behalf  alone,  without  making  all  the  other  partners  defendants. 
The  certificate  of  the  board  of  trade  is  conclusive,  both  on  the  au- 
thority already  cited,  and  on  the  authority  of  the  charter  itself.  See 
also  5  Railway  Cas.  211. 

Rolt  and  J.  Venn  Prior,  for  the  bill.  All  the  arguments  in  support 
of  these  demurrers  are  wholly  inapplicable  at  this  stage  of  the  cause, 
when  the  truth  of  the  allegations  must  be  taken  as  admitted.  The 
bill  relates  exclusively  to  the  personal  interests  of  Dr.  M'Bride,  and 
not  the  general  interests  of  the  company. 

[Turner,  V.  C.  How  can  the  court  take  a  man  out  of  a  corpo- 
ration ?] 

The  plaintiff  has  a  right  to  the  relief  prayed,  on  the  ground  that 
the  condition  on  which  the  charter  was  granted  has  not  been  fulfilled. 
He  is  entitled  to  be  protected,  personally  and  individually,  firom  liability 
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in  a  course  of  trading  which  he  did  not  intend  to  join.  MelviU  and 
Anstruther,  by  a  private  understanding  with  Wise,  were  not  to  be 
called  on  to  contribute  anything  towards  its  capital  This  is  a  direct 
fraud  on  subsequent  shareholders.  The  plaintiff  entered  into  his  agree* 
ment  on  certain  conditions.  These  conditions  were,  that  the  company 
should  be  commenced  and  carried  on  according  to  the  provisions  of  the 
charter.  This  is  not  being  done.  The  defendant,  Wise,  as  his  bill 
stated,  has  obtained  a  chcuiier  on  fraudulent  representations,  which 
have  alike  misled  the  officers  of  the  crown,  and  Sir  James  Brooke,  and 
the  plaintiff.  It  was  only  on  the  faith  of  the  charter  and  of  its  provi- 
sions being  observed,  and  for  the  purpose  of  promoting  civilization  in 
the  Archipelago,  that  the  plaintiff  took  shares  in  the  undertaking ;  he 
has  never,  therefore,  in  truth,  become  bound  as  a  member  of  the  corpo* 
ration,  and  the  calls  which  he  has  paid  have  been  obtained  by  con- 
cealing from  him  the  true  facts  of  the  case.  This  entirely  removed 
all  difficulty  with  regard  to  his  obligations  to  the  company,  to  which, 
in  fact,  he  had  never  belonged.  The  plaintiff  does  not  seek,  as  the 
argument  of  the  defendants  has  sometimes  represented,  to  dissolve 
the  company;  but  insists,  that,  however  the  other  members  of  the 
company  may  desire  to  go  on,  he,  the  plaintiff,  is  not  bound  to  do  so, 
but  is  entitled  to  withdraw  his  capital. 

[Turner,  V.  C.  Have  not  all  the  shareholders  a  common  interest 
in  this  question?  Can  the  court  take  this  portion  of  the  capital  of 
the  company  without  giving  every  individual  shareholder  an  opportu- 
nity of  being  heard  by  being  made  a  party  to  the  suit  ?] 

The  shareholders  are  all  parties  in  the  corporation,  which  io 
made  a  defendant  in  its  corporate  capacity.  The  plaintiff  con- 
tends :  Firsty  that  he  has  never  become  a  member  of  the  company 
He  did  not  become  such  member  by  executing  the  deed,  for  the 
deed  pointed  to  a  future  period  The  business  was  not  to  com- 
mence until  the  100,000/.  were  subscribed,  and  50,000/.  paid  up, 
according  to  the  charter.  That  was  the  condition.  Of  course, 
some  parties  must  sign  first,  but  their  signatures  do  not  bind  them 
unless  the  company  should  be  completely  formed.  It  was  never  com- 
pletely formed,  according  to  the  provisions  of  the  charter.  Secondly, 
the  plaintiff  only  became  a  member  of  the  company,  of  which  Melvill 
and  Anstruther  were  also  members ;  but  they  had  not  become  mem- 
bers of  this  company,  but,  as  the  bill  states,  only  allowed  their  names 
to  be  used.  Thirdly,  the  plaintiff  cannot  be  held  to  have  become  a 
member  of  a  corporation  under  a  charter  which  he  believed  to  be  al- 
ready voidable,  if  not  void.  If  he  did  become  formally  a  member,  it 
was  only  by  means  of  a  fraud — by  means  of  a  certificate  given  con- 
trary to  the  truth,  in  order  to  comply  literally  with  the  terms  of  the 
charter.  The  existence  of  this  certificate  mi^ht  deprive  the  plaintiff 
of  the  power  of  resisting  the  call  in  any  action  at  law.  Traring  v. 
TJie  Manchester^  Sheffield^  and  Lincolnshire  Railway  Company ^  2  Hall 
&  T.  239;  s.  c.  14  Jur.  113;  Mackintosh  v.  The  GreaJt  Western 
Bailway  Company ^  Id.  250 ;  Id.  819.  It  is  no  argument  to  say  that  the 
plaintiff  must  seek  his  remedy  at  law,  as  that  course  would  be 
very  circuitous,  and  probably  not  very  satisfactory.     As  to  the  de- 
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muner  for  want  of  parties,  the  company  represent  every  shareholder 
except  the  plaintiff,  who  denies  his  liability  to  be  treated  as  a  share- 
holder. One  part  of  the  prayer  is  against  any  future  call  on  the 
plaintiff.  This  call  could  not,  of  course,  be  made  by  anybody  but 
the  directors.  Another  reason  for  suing  alone  is,  that  the  names  of 
the  other  shareholders  cannot  be  easily  ascertained,  as  the  shares  are 
transferable,  and  very  numerous. 

Russell^  in  reply. 

April  20.  Turner,  V.  C.  This  bill  was  filed  by  Dr.  M'Bride 
against  the  Eastern  Archipelago  Company,  and  also  against  the 
directors  of  the  company,  for  the  purpose  of  having  restored  to 
him  300^  said  to  have  been  paid  by  him  to  the  company  on  account 
of  calls  on  shares  for  which  he  had  subscribed,  and  to  have  the  com- 
pany restrained  from  making  any  further  calls  on  him,  and  from 
making  any  further  contracts  in  the  name  of  the  company,  and  on 
which  Dr.  M'Bride  could  incur  any  liability,  and  for  an  indemnity  for 
the  liability  already  incurred.  The  plaintiff,  in  some  parts  of  his  case, 
goes  upon  circumstances  applicable  to  his  own  private  and  individual 
case,  and  in  other  parts  goes  upon  circumstances  which  apply  equally 
to  all  other  members  of  the  company.  The  nature  of  the  case,  as  it 
was  stated  in  the  first  part  of  the  argument  for  the  plaintiff,  was,  that 
false  representations  had  been  made  to  Sir  James  Brooke  and  to  the 
crown ;  and  it  is  stated,  that  upon  those  false  representations  or  through 
the  medium  of  those  false  representations,  to  Sir  James  Brooke  and 
to  the  crown,  the  defendant  Wise  acquired  an  interest,  for  his  own 
purposes,  in  the  grants  of  coal  and  other  rights,  which  were  intended 
by  Sir  James  Brooke  and  by  the  crown  to  be  used  for  promoting  civi- 
lization and  commerce  in  the  Eastern  Archipalego ;  and  that,  on  the 
other  hand,  the  defendant  Wise  had  converted  the  grant  to  his 
own  purposes,  having  obtained  it  firom  Sir  James  Brooke  for  these 
benevolent  purposes.  So  also  the  case  was  set  up  that  Wise  had  ob- 
tained the  grant  of  a  charter  from  the  crown  ostensibly  for  public 
purposes,  but  had  devoted  all  these  advantages  to  his  own  private 
ends.  Now,  the  court  has  in  this  case  nothing  to  do  with  these  ques- 
tions, so  far  as  they  affect  Sir  James  Brooke  or  the  crown.  If  the 
crown  thinks  that  an  improper  use  has  been  made  of  the  charter,  it  is 
for  the  crown  to  proceed  to  set  aside  the  charter ;  so  also,  if  Sir  James 
Brooke  has  been  induced,  by  fraudulent  misrepresentations,  to  make 
grants  of  coal,  &c.,  he  can  take  steps  to  set  aside  the  grant,  as  ch- 
ained by  fraud.  These  statements,  however,  are  attempted  to  be  brought 
to  bear  on  the  plaintiff's  case  by  the  allegations  that  the  directors 
knew  and  fraudulently  concealed  from  the  plaintiff  the  circumstances 
stated  in  the  biU,  and  that  the  plaintiff  was  in  this  manner  drawn  in ; 
that  is  as  I  read  it  in  this  part  of  the  case.  I  do  not  find  any  cause 
for  interference  if  it  should  appear  that  the  plaintiff  claims  to  be  enti- 
tied  to  relief,  not  on  the  ground  of  fraud  to  him  individually,  but  on 
the  ground  of  fraud  to  him  and  all  the  members  of  the  company.  But 
it  is  nowhere  alleged  that  any  fraud  was  practised  on  him,  and  not 
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on  the  other  members.    He  makes  out  a  case  common  to  himself  and 
other  members.     If,  therefore,  the  court  decrees  repayment  of  his  de« 

f>osit  and  calls  to  the  plaintiff,  it  must  on  the  same  grounds  decree  a 
ike  repayment  to  any  other  member  of  the  company  who  may  ask  it. 
The  plamtifT,  therefore,  when  he  asks  to  have  his  money  returned, 
asks  that  a  species  of  relief  which  is  due  to  all  the  members  shall  be 
applied  in  his  favor  only ;  and  asks,  by  way  of  relief,  too,  an  inter- 
ference which  would  ruinously  affect  the  rights  of  all  parties.  In 
other  words,  the  plaintiff,  in  the  absence  of  other  parties  interested, 
thinks  proper,  on  no  peculiar  grounds,  to  ask  repayment  of  his  calls. 
This  cannot  be  done  in  the  absence  of  the  other  shareholders.  Then  I 
have  to  consider  the  technical  part  of  the  objection  to  the  demurrer, 
whether  there  be  in  the  bill  a  sufficient  allegation  to  account  for  the 
absence  of  the  other  parties.  The  view  which  has  struck  me  through* 
out  the  argument  of  this  case  is  this — either  the  plaintiff  has  or  has 
not  a  common  interest  with  other  parties.  If  he  has,  then  he  ought 
to  sue  on  behalf  of  himself  and  aU  others  similarly  interested ;  if  he 
has  not,  then  all  the  other  parties  interested  must  be  made  parties,  de- 
fendants to  this  suit.  The  plaintifPs  bill  alleges  that  he  is  ignorant 
of  who  are  the  other  parties  interested,  and  that  he  is  unable  to  find 
out  who  they  are,  and  that  the  defendants  refuse  to  discover  the  same. 
But,  on  the  allegations  of  the  same  bill,  it  appears  that  the  deed  of 
settlement  of  the  company,  is  enrolled  in  the  joint-stock  registration 
office,  and  that  the  plaintiff  has  inspected  it  there,  because  he  tells  us 
the  number  of  shares  subscribed  for,  and  other  particulars  gathered 
from  the  registry  office.  Therefore,  weighing  one  allegation  against 
another,  I  cannot  believe  that  he  is  thus  utterly  ignorant  of  the  names 
of  shareholders,  or  utterly  unable  to  find  out  any  particulars  concerning 
them,  when  he  tells  us  that  there  are  1116  shares  subscribed  on  the  deed. 
I  do  not  think  the  allegations  are  sufficient  to  account  for  the  plain- 
tiff not  having  made  aU  the  shareholders  parties  to  the  suit  I  must, 
therefore,  allow  the  demurrer  for  want  of  parties.  But  as  it  is  not 
very  satisfactory  to  dispose  of  the  case  on  this  ground  alone,  without 
looking  to  the  other  grounds,  it  will,  perhaps,  be  better  shortly  to  review 
them.  The  first  point  contended  for  by  the  plaintiff  was,  that  he 
never  became  a  member  of  the  partnership.  In  my  opinion  he  has. 
The  terms  of  the  charter  are,  that  "  all  persons,  bodies  corporate,  jcc. 
shall  be  and  form  one  body  politic,"  &c.  and  no  member  is  to  hold 
less  than  one  share  of  lOOi.  Now,  how  was  the  partnership  formed, 
and  how  was  it  to  cease  ?  The  charter  provides  that  100,000/.,  part 
of  the  capital,  was  to  be  subscribed  for,  and  50,000/.  to  be  paid  up, 
within  twelve  months  from  the  grant  of  the  charter ;  that  a  certificate 
to  that  effect  was  to  be  lodged  with  the  board  of  trade,  signed  by 
three  directors ;  that  Wise,  Melvill,  Anstruther,  and  all  other  mem- 
bers, should,  within  the  same  period,  execute  a  proper  deed  of  co- 
partnership, and  that  the  partnership  should  not  begin  business  until 
the  deed  of  copartnership  was  executed,  and  the  certificate  to  the 
board  of  trade  signed  and  delivered,  as  mentioned.  Then  comes 
the  proviso,  that  "  in  case  the  deed  of  settlement  were  not  executed 
or  the  certificate  not  duly  signed  and  deposited,  within  the  time  men- 
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tioned ,"  not  that  the  charter  should  be  void,  but  that  "  it  should  be 
lawful  for  her  majesty  to  revoke  &c.,  the  charter."  A  clause  which  gives 
power  to  the  crown  to  determine  the  charter,  in  certain  circumstances, 
shows  that  the  charter  was  not  to  be  then  of  itself  void.  So  the  next 
clause.  [This  clause  provided  that  after  twenty-one  years  the  crown 
might  revoke  the  charter  or  add  modifications ;  that  when  the  corpo- 
ration should  be  dissolved  under  the  provisions  of  the  deed  of  settle- 
ment, the  charter  should  be  void.]  The  charter  is,  therefore,  not  yet 
void  by  any  thing  which  has  been  done.  A  certain  time  after  this 
charter  had  been  granted,  the  plaintiff  takes  shares ;  the  deed  of  set- 
tlement was  not  executed  by  him  till  the  13th  of  July.  Whether  he 
became  a  member  by  simply  taking  shares  I  do  not  mean  to  say ;  but 
the  question  is,  whether  he,  by  these  acts  of  his,  came  within  the 
words  of  the  charter,  ^^all  persons  who  shall  become  a  member 
thereof,  and  take  shares  therein ; "  and  I  think  he  did.  [His  honor 
then  examined  the  form  of  the  deed  of  settlement  at  some  length, 
laying  stress  on  clauses  to  the  effect  that  the  company  had  com- 
menced as  from  the  day  of  the  date  of  the  certificate  to  the  board  of 
trade,  and  that  in  case  the  whole  number  of  shares  should  not  be 
subscribed  for,  the  shareholders  would  continue  interested,  and  the 
directors  were  to  have  authoritv  to  act,  as  if  the  whole  of  the  shares 
had  been  taken.]  This,  therefore,  was  intended  to  be  a  continuing 
business  immediately  after  the  execution  of  the  deed  of  settlement. 
How  can  it  be  said  that  the  plaintifi*  was  not  a  member  at  the  time 
of  the  commencement  of  the  charter  ?  It  was  much  argued  that  the 
company  was  intended  to  be  formed  and  to  come  into  existence  at 
tiie  time  when  the  charter  came  into  force,  viz.  on  the  certificate  be- 
ing given  as  directed  to  the  board  of  trade ;  but  I  think  it  could  not 
be  meant  by  that  provision  that  the  company  should  not  exist  ante- 
cedently to  that  time,  because  it  was  provided  that  the  partnership 
should  go  on  though  less  than  2000  shares  should  be  taken  up ;  and 
one  of  the  terms  in  the  deed  is,  that  the  parties  covenant  that  the 
name,  capital,  and  objects  of  the  company  shall  be  the  same  as  in  the 
charter.  I  think,  therefore,  that  Dr.  M' Bride  is  a  member  of  the  company. 
What  is  his  equity  for  coming  here  to  seek  to  have  his  money  repaid? 
See  in  what  a  position  he  has  placed  the  directors.  He  has  given 
them,  as  far  as  his  act  and  deed  could  give  them,  all  the  powers  they 
could  have  had  if  all  the  shares  had  been  fullv  taken  up.  How  can 
one  partner  ask  the  court  to  repay  to  him  alone  his  money  on  the 
ground  of  a  fraud  having  been  practised  on  all  the  other  partners  by  the 
directors  ?  If  he  had  come  here  on  some  peculiar  fraud  on  him  in- 
dividually, that  might  have  been  some  ground ;  but  he  complains  of 
a  misrepresentation  made  to  all  of  the  shareholders  alike.  But  then  it 
was  argued  that  the  other  shareholders  have,  by  their  own  acts,  de- 
prived themselves  of  the  right  to  complain.  The  allegation,  however, 
in  the  bill  is  not  so,  but  that  the  defendants,  the  directors,  allege  that 
the  other  members  have  sanctioned  all  these  transactions,  and  so  pre- 
cluded themselves  from  complaint  But  supposing  the  defendants, 
the  directors,  do  make  such  an  allegation,  am  I  to  prejudice  the  rights 
of  absent  parties  because  certain  interested  defendants  allege,  or  ad- 
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mit,  that  the  rights  of  those  absent  parties  are  gone  ?  To  do  this 
would  be  to  put  in  the  power  of  the  managing  boay  the  means  of  de- 
feating the  claims  of  the  other  partners,  such  an  allegation  as  this  I 
can  easily  conceive  the  directors  to  be  very  likely  to  make,  whether 
the  fact  were  so  or  not,  in  order  to  protect  themselves  from  the  claims 
of  those  members,  and  to  prevent  and  discourage  such  claims  from 
being  brought  forward.  I  am,  therefore,  of  opinion  that  Dr.  M'Bride 
has  made  himself  a  member  of  this  company,  and  that  there  is  no 
sufficient  ground  made  by  this  bill  for  granting  the  relief  prayed,  in 
the  absence  of  the  other  shareholders.  If  it  be  out  of  the  scope  of  the 
deed  of  settlement  that  the  business  of  the  company  should  be  carried 
on  at  all  under  the  circumstances  in  which  the  company  is  placed, 
then  your  remedy  is  at  common  law.  Upon  the  whole,  therefore,  the 
demurrer  must  be  allowed,  with  leave  to  amend  by  adding  parties. 


Ex  parte  Hamer  ;  in  re  The  St.  George's  Steam-Packet  Company.^ 

May  31,  June  1, 1852. 

Contributory  —  Devisee  of  Real  Estate  —  3  4*  4  Will  4,  c.  104. 

The  partner  in  a  joint-stock  company,  by  their  deed  of  partnership,  in  1830,  coTcnanted 
for  themselves  respectively,  that  the  company  thereby  agreed  to  be  formed  shoald  continue 
for  the  term  of  ninety-nine  years  from  its  formation,  unless  sooner  dissolved  as  therein 
provided.  The  shares  were  to  be  deemed  personal  property,  and  there  was  to  be  no  right  of 
survivorship,  and  the  shareholders  were  to  be  entitled  to  profits  and  liable  to  losses  in  pro- 
portion to  their  shares. 

A  proprietor  of  shares  died  1838,  leaving  both  real  and  personal  property,  and  having  by  his 
wiU  devised  the  real  property.    For  several  years  the  executrixes  received  dividends  upon 

^  the  shares,  as  executrixes.  The  company  subsequently  fell  into  difficulties  and  was  dis- 
solved, and  its  affairs  were  ordered  to  be  wound  up  under  the  Winding-up  Acts.  It  was 
admitted  that  no  liability,  for  which  contribution  was  sought,  existed,  at  the  death  of  the 
testator,  but  were  all  incurred  subsequently.  The  personal  estate  baring  been  all  ex* 
hausted,  the  question  was,  whether,  under  the  stat  3  &  4  Will.  4,  c  104,  the  devisees  were 
liable,  in  respect  of  the  real  estate,  for  debts  of  the  testator  not  due  at  his  death,  but  sub- 
sequently accruing  due  under  his  personal  covenant :  — 

Edd,  reversing  the  decision  of  the  court  below,  that  the  devisees  of  the  real  estate  were  pro- 
perly placed  on  the  list  of  contributories. 

The  true  construction  of  the  stat  3  &  4  Will.  4,  c.  104,  is,  that  it  charges  all  debts  of  eveiy 
description  on  the  real  estate  of  the  testator :  therefore  a  debt  accruing  after  the  death  ot 
the  testator,  but  arising  out  of  a  previous  obligation,  is  a  debt  within  the  meaning  of  that 
act 

This  was  an  appeal  by  the  official  manager  from  an  order  of  Sir 
J.  L.  Knight  Brace,  late  Vice-Chancellor,  removing  the  name  of  Mr. 
James  Hamer  and  others,  as  the  devisees  of  certain  real  property  un- 
der the  will  of  James  Hamer,  deceased,  from  the  list  of  contnbutories 
to  the  liabilities  of  the  above  company.  The  case  is  reported  15  Jur. 
602,  and  3  De  G.  &  S.  279 ;  s.  c.  3  Eng.  Rep.  177.    By  the  deed  of 
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settlement  of  the  above  company,  dated  the  20th  December,  1833, 
the  parties  thereto  of  the  first  part,  for  themselves  and  himself,  several- 
ly and  respectively,  but  not  all  or  any  of  them  jointly,  and  the  seve- 
ral other  persons  of  the  second  part  whose  names  and  seals  were 
thereunto  subscribed  and  set,  for  themselves  and  himself,  severally 
and  respectively,  but  not  all  or  any  of  them  jointly,  mutually,  and  re- 
ciprocally covenanted,  declared,  and  agreed  with  and  to  each  other; 
first,  that  the  company  thereby  agreed  to  be  formed  should  continue 
for  the  term  of  ninetv-nine  years  from  its  formation,  unless  sooner 
dissolved  as  thereinafter  mentioned.  After  other  provisions,  the  deed, 
by  its  sixteenth  article,  provided  that  no  benefit  of  survivorship  should 
take  place  as  between  the  shareholders,  and  that  all  the  property  of 
the  company  should,  as  between  the  shareholders  and  their  real  and 
personal  representatives,  be  deemed  personal  estate,  and  that  each  of 
the  shareholders,  as  between  one  another,  should  be  entitled  to  and 
interested  in  the  profits,  and  liable  and  subject  to  the  losses,  of  the 
companv,  in  proportion  to  his  or  her  share  or  shares  in  the  said  capi- 
tal funa  or  joint  stock,  and  not  otherwise.  The  twentieth  article 
provided,  that  before  the  executor,  administrator,  or  legatee  of  a  de- 
ceased propietor  should  transfer  any  shares  vested  in  him  in  such 
capacity,  or  should  become  a  proprietor  in  respect  of  such  shares,  or 
receive  any  dividends  in  respect  of  the  same,  he  should  leave  for  in- 
spection, at  the  office  of  the  company  in  Liverpool,  the  probate  of 
the  will  or  the  letters  of  administration  under  which  he  claimed  to  be 
entitled  to  the  shares.  The  twenty-first  clause  provided,  that  every 
person  who,  being  the  husband  of  any  female  proprietor,  or  the  exe- 
cutor, administrator,  or  legatee  of  any  deceased  proprietor,  should 
not  at  the  time  of  any  shares  vesting  in  him  in  such  capacity  be  a 
recognized  proprietor  in  the  company  m  respect  of  any  other  shares 
in  the  capital,  should,  as  to  all  duties,  obligations,  claims,  and  de- 
mands upon  or  against  him  in  respect  of  such  shares,  be  considered 
.a  proprietor  from  the  time  of  the  shares  becoming  vested  in  him  a^ 
.aforesaid ;  but  as  to  all  profits,  rights,  privileges,  benefits,  and  advan- 
tages to  arise  firom  the  said  shares,  no  such  person  shall  be  considered 
a  proprietor  in  respect  of  the  same  until  he  shall  have  executed  or 
^otherwise  acceded  to  these  presents.  James  Hamer,  who  was  the 
j>roprietar  of  twenty-five  shares  in  the  company,  devised  all  his  real 
.estates  unto  his  wife,  Elizabeth  Hamer,  for  life ;  and  after  her  de- 
cease, unto  his  daughter,  Everalda  Sarah,  the  wife  of  Joshua  Raw- 
don,  her  heirs,  and  assigns  for  ever :  nevertheless,  the  testator  condi- 
tionally wished  and  desired  that  his  said  daughter,  her  heirs,  and  as- 
signs, should,  after  the  decease  of  his  wife,  pay  one  half  of  the  clear 
annual  profits  thereof  into  the  hands  of  his  son,  James  Hamer,  dur- 
ing his  life,  monthly  or  half-yearly,  as  she  or  he  should  think  proper. 
And  as  to  all  his  residuary  personal  property,  subject  to  the  payment 
of  his  debts,  and  funeral  and  testamentary  expenses,  he  gave  the  in- 
terest, dividends,  and  produce  thereof  unto  his  wife  for  her  life  ;  and 
after  her  decease,  he  gave  all  the  residue  of  his  personal  property  unto 
his  daughter  absolutely:  nevertheless,  he  conditionally  wished  her 
to  pay  one  half  of  the  clear  produce  thereof  into  the  hands  of  his  son, 
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montMy  or  half-yearly,  as  she  should  think  proper,  for  the  like  pai^ 
poses,  and  subject  to  the  same  intentions,  restrictions,  and  conditions, 
and  in  all  respects  as  before  mentioned  respecting  the  moiety  of  the 
profits  he  had  already  wished  to  be  paid  into  his  son 's  hands,  and  so 
that,  unless  the  same  could  be  so  payable  and  paid,  the  same  should 
remain  the  sole  property  of  his  daughter*  And  he  appointed  bis  wife 
and  daughter  joint  executrixes  of  his  will.  The  testator  died  in  Oc- 
tober, 1838,  and  the  will  was  proved  by  both  executrixes.  Mrs.  Raw* 
don  received  one  dividend  in  1839,  and  immediately  paid  it  over  to 
Mrs.  Hamer,  the  testator's  widow.  Mrs.  Hamer  and  Mrs.  Rawdoa 
were  entered  in  the  company's  books  as  executrixes  only.  Mrs.  Ha- 
mer received  four  dividends,  two  in  1840,  and  two  in  1841.  On  the 
22d  March,  1850,  the  Master  discharged  a  former  order,  whereby 
Mrs.  Hamer  was  included  in  the  list  as  personally  liable,  and  in  lieu 
thereof  placed  Mrs.  Hamer  and  Mrs.  Rawdon  on  the  list  as  personal 
representatives  of  the  testator,  together  with  Mrs.  Rawdon's  husband^ 
as  contrrbutories  for  the  twenty-five  shares.  Mrs.  Hamer  died  on  the 
11th  April,  1850.  On  the  6th  June,  1850,  the  Master  directed  a  caU 
of  lOOL  per  share  on  each  of  the  twenty-five  shares  to  be  made  up- 
on Mr.  and  Mrs.  Rawdon,  such  call  being  payable  out  of  the.personal 
estate  of  the  said  James  Hamer,  deceased.  The  Master  subsequent- 
ly made  another  call  of  35/.  per  share  upon  Mr.  and  Mrs.  Rawdon ; 
and  it  appearing  that  the  personal  estate  of  the  testator  was  exhaust- 
ed, the  official  manager  applied  to  the  Master  to  alter  the  list  of  con- 
tributories  by  making  Mrs.  Rawdon  liable  in  her  character  of  devisee 
as  well  as  personal  representative,  and  to  place  the  name  of  James 
Hamer  also  on  the  list  of  contributories  as  devisee.  On  that  occa- 
sion the  following  admissions  were  made  by  the  official  manager : 
<<  That  there  is  not  now  due  and  owing  any  debt  of  the  said  compa- 
ny which  was  due  at  the  death  of  the  testator,  James  Hamer ;  and 
that  all  the  liabilities  in  respect  whereof  contribution  is  now  sought 
were  incurred  by  the  company  after  the  decease  of  the  said  testator; 
and  that  the  company  was  duly  dissolved,  under  the  provisions  of 
their  deed  of  settlement,  on  the  14th  September,  1843.!'  The  Master 
gave  the  following  written  judgment: — "This  is  an  application  to 
include  Joshua  B^wdon  and  Everalda  Sarah,  his  wife,  in  right  of  the 
said  Everalda  Sarah  and  James  Hamer,  as  devisees  of  the  real  estate 
of  the  testator.  That  application  is  made  in  consequence  of  Mr. 
and  Mrs.  Rawdon  (included  in  their  representative  character)  having 
made  an  affidavit  that  there  is  no  personal  estate ;  the  official  mana- 
ger, therefore,  seeks  to  include  the  devisees,  for  the  purpose  of  com- 
pelling payment  of  the  calls  out  of  the  real  assets.  Although  the 
testator  executed  the  deed  of  settlement,  yet  it  is  said,  that  inasmuch 
as  the  covenant  does  not  bind  the  heir,  the  real  assets  cannot  be 
reached.  To  this  it  is  answered,  that  the  3  &  4  WiU.  4,  c.  104,  has 
made  all  the  real  estate  liable  to  simple  contract  as  well  as  specialty 
debts.  It  is  then  argued,  that  the  debts  in  respect  of  which  it  is 
sought  to  render  the  testator's  real  estate  liable  had  no  existence  at 
the  time  of  his  death,  and  therefore  do  not  affect  it ;  but  it  appears 
to  me  that  the  answer  to  this  is,  that  the  testator  was  a  partner  in 
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this  company,  contingently  liable  to  debts  which  might  be  incmred 
during  the  term  for  which  the  partnership  was  formed ;  that  debts 
were  so  incarred,  and  that  his  estate,  both  real  and  personal,  are,  by 
the  before-mentioned  statute,  made  liable  to  such  contingent  liabili^ 
ties ;  or,  in  the  words  of  the  act, '  his  heir  or  heirs,  devisee  or  devi- 
sees, shall  be  liable  to  the  same  suits  in  equity,  at  the  suit  of  any  of 
the  creditors  of  such  debtor,  whether  by  simple  contract  or  by  speci- 
alty,' &c.  In  a  suit  in  equity,  the  personal  and  real  assets  of  this 
testator  might  be  administered  in  payment  of  the  debts  of  this  com- 
pany* He  was  contingently  liable  to  the  debts  of  the  company  which 
might  be  incurred  after  his  decease.  I  propose  to  include  these  par- 
ties in  the  terms  of  the  notice."  From  that  decision  the  devisees  ap- 
pealed ;  and  Sir  J.  L.  Knight  Bruce,  V.  C,  decided  that  the  devisees 
could  not,  as  devisees,  be  placed  on  the  list  of  contributories ;  and 
from  that  decision  the  official  manager  now  appealed. 

Bacon^  RoU^  and  J.  V.  Prior^  in  support  of  the  appeal,  cited  Bet' 
mxngham  v.  Bvfrkcy  2  Jo.  &  Lat  699,  and  Morse  v.  Tucker j  5  Hare, 
79 ;  s.  G.  10  Jur.  173 ;  and  contended  that  the  liabilities  of  this  com- 
pany, although  they  had  arisen  subsequentiy  to  the  death  of  the  tes- 
tator, in  consequence  of  the  covenant  of  the  testator,  were  debts  with- 
in the  meaning  of  the  stat.  3  &  4  Will.  4,  c.  104,  and  bound  the  land 
devised.     They  also  referred  to  the  stat  3  Will.  &  M.  c.  14. 

Bethell^  Matins^  and  H,  Humphreys^  contr^,  for  the  devisees.  The 
devisees  were  in  possession  of  the  real  estate  for  twelve  years  after  the 
death  of  the  testator,  and  there  existed  no  liabilities,  at  the  time  of 
the  testator's  death,  with  which  the  real  estate  could  be  charged.  The 
company  have  treated  the  executrixes  as  the  owners  of  these  shares 
by  paying  them  dividends.  If  the  are^ument  of  the  other  side  be  cor- 
rect the  personal  estate  ought,  in  cdl  such  cases,  to  be  laid  up  for 
twenty  years,  to  provide  for  all  possible  contingent  liabilities ;  and  an 
executor  might  plead  plene  administravit,  although  he  at  the  same 
time  held  assets  to  meet  possible  future  liabilities,  and  though  no 
liability  had  then  been  incurred. 

[Lord  Chancellor,  It  is  not  at  all  uncommon  in  this  court  to 
allow  an  executor  to  retain  assets  in  his  hands  to  meet  contingent  li- 
abilities. Do  you  contend  that  the  word  "  debts"  should  be  construed 
as  it  was  down  to  the  time  of  Wilsan  v.  Knvhley^  7  East,  128  ?] 

Yes ;  we  submit  that "  debts"  must  mean  debts  capable  of  being  sued 
for,  and  of  being  ascertained  at  the  death  of  the  devisor.  Farley  v. 
Briant,  3  Ad.  &  El.  839.  This  case  is  not  within  the  1  Will.  4,  c.  47, 
8.  2,  because  the  heirs  or  devisees  are  not  named  in  the  covenant;  and 
the  3  &  4  Will.  4,  c.  104,  applies  only  to  simple  contract  debts ;  but 
this  is  a  specialty  debt  unaer  seal,  in  which  the  heir  is  not  bound; 
and,  under  this  act,  to  make  it  a  charge  which  would  bind  the  heir 
or  devisee,  it  must  be  such  a  debt  as,  if  a  specialty  debt,  would  bind 
the  heir.  The  cases  of  Bermimgham  v.  Burke,  (before  your  lordship 
in  Ireland,)  and  Morse  v.  Tucker,  (before  Sir  J.  Wigram,  V.  C.,)  are 
clearly  distinguishable  from  the  present  case ;  for  in  those  cases  there 
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was  a  general  charge  of  all  his  debts  upon  all  his  estates ;  and  in 
Morse  v.  Thicker^  Sir  J.  Wigram,  V.  C,  draws  a  very  clear  distinction 
between  the  liability  under  the  charge  in  the  will,  and  the  statutory 
liability.  Under  the  bankrupt  law  a  contingent  liability  is  not  prov- 
able ;  The  South  Staffordshire  Railway  Company  v.  Bumsidej  5  Exch. 
129 ;  s.  c.  2  Eng.  Rep.  418 ;  and  we  submit,  that,  by  analogy,  the 
meaning  of  the  word  "  debts"  cannot  be  extended  to  mean  debts  of 
a  testator  not  due  at  his  death,  but  subsequently  accruing,  in  conse- 
quence of  a  breach  of  covenant  But  if  we  fail  in  our  construction 
of  the  3  &  4  Will.  4,  then  the  estate  will  be  equitable  assets,  to  be  ad- 
ministered in  this  court ;  and  the  effect  of  that  will  be,  that  instead 
of  putting  the  devisees  personally  upon  the  list  of  contrlbutorles,  the 
estate  must  be  administered  in  the  usual  way. 

Bacony  in  reply.  The  3  &  4  Will,  4,  c.  104,  is  a  clear  enactment, 
that  where  a  testator  dies  without  having  charged  his  estates  with  the 
payment  of  his  debts,  the  estates  are  made  assets  for  payment  of 
them ;  and  the  case&  of  Bermingham  v.  Burke j  and  Morse  v.  Tucker j 
prove  that  where  a  testator  has  charged  his  estates  with  his  debts,  a 
debt  of  the  same  description  as  that  in  the  present  case  is  to  be  paid. 
The  case  of  bankruptcy  does  not  apply  to  the  present.  The  case  in 
the  Exchequer  was  decided  upon  the  ground  that  a  fresh  call  was  a 
new  debt,  which  was  not  provable  under  the  fiat.  [He  referred  also 
to  Ex  parte  Doyle,  2  Hall  &  T.  221,  and  to  the  89th  section  of  the 
Winding-up  Act  of  1848.] 

June  1.  Lord  Chancellor.  This  is  a  case  in  which,  after  several 
years,  an  attempt  is  made  to  charge  the  real  estate  of  a  shareholder 
in  this  company,  in  the  estate  devised  by  him,  with  the  liability  which 
the  company  incurred  long  after  the  death  of  the  shareholder.  The 
shareholder  entered  into  a  deed  of  covenant  (which  I  shall  more  par** 
ticularly  refer  to  hereafter)  for  carrying  on  in  common  with  others  this 
joint-stock  company  for  ninety-nine  years ;  and  at  the  time  of  his 
death  it  seems  there  were  no  debts  existing,  and  that  a  debt  after- 
wards accrued.  Therefore,  at  the  time  when  the  devise  of  the  real 
estate,  which- was  not  charged  by  the  will,  took  effect,  there  was,  in 
point  of  fact,  no  debt  actually  incurred.  The  question  is,  whether 
the  real  estate  is  now  chargeable,  some  twelve  years  after  the  death 
of  the  testator?  K  it  be  so,  the  court  must  submit  to  it,  no  doubt; 
but  it  is  a  very  inconvenient  disposition  of  property  certainly,  by  the 
le^siature,  to  render  real  estate  liable  at  a  considerable  distance  of 
time  for  transactions  over  which  the  devisee  himself  has  no  control. 
The  shares  by  the  deed  of  partnership  belong  to  the  executors,  as  re- 
presentatives of  the  testator,  It  has  been  very  forcibly  and  very  well 
argued,  that  under  the  deed  the  proprietorship  vests  in  the  executor 
in  a  case  like  this.  However,  the  contrary  has  been  decided,  and  I 
have  no  intention  to  interfere  with  that  decision.  I  think  it  is  right, 
although  it  is  a  case  of  considerable  nicety.  Therefore,  it  having  been 
decided  that  the  executors,  continuing  to  receive  the  dividends  in  the 
quality  of  representatives,  which  was  this  case,  do  not  become  pro- 
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prietors,  I  may  put  that  out  of  the  question.  Then  the  deed  itself 
must  be  looked  at  to  see  what  obligations  it  created.  It  is  a  deed  by 
which  the  parties  covenant— and  therefore,  being  under  seal,  it  is  a 
specialty  —  that  they  will  carry  on  this  trade  without  benefit  of  sur- 
vivorship, for  ninety-nine  years.  That  covenant,  I  have  already  said, 
is  a  specialty,  but  it  does  not  bind  the  heir,  because  the  heir  is  not 
mentioned ;  but  being  a  contract,  it  does  bind  the  personal  estate  be- 
yond all  question,  and  to  the  whole  extent  of  the  personal  estate ;  and 
the  devisees  who  took  the  estates  not  charged  by  the  will  with  debts, 
and  who  had  no  control,  properly  speaking,  over  the  personal  estate, 
might  probably  have  compelled  the  executor  to  have  come  to  some 
account,  which  would  put  an  end  to  the  liability  of  the  real  estate.  I 
give  no  opinion  how  that  is  to  be  effected,  it  is  a  matter  of  difficulty ; 
but  the  devisee  made  no  attempt  of  that  sort  in  any  way,  and  he  re- 
mained, I  have  no  doubt,  perfectly  secure  in  the  belief  that  no  attack 
would  have  been  made  on  this  property ;  and  a  very  hard  case  it  is, 
no  doubt,  if  that  liability  should  be  established.  Now,  the  deed  not 
creating  any  thing  but  a  specialty  debt  not  binding  the  heir,  it  is  quite 
clear,  in  the  first  place,  that,  unless  the  act  of  parliament  provides  for 
this  case,  no  relief  can  be  granted  against  the  holder  of  the  real  estate. 
The  act  of  "William  &  Mary  has  been  referred  to,  but  that  does  not 
bear  upon  this  case,  because,  although  the  word  "  debts"  was  used  in 
a  limited  sense,  it  was  used  with  reference  to  an  action  of  debt  In 
Wilson  v.  Knubley  it  was,  by  a  somewhat  strict  construction,  held, 
that  where  an  action  of  debt  would  not  lie,  properly  speaking,  the  act 
did  not  operate  to  bind  the  devisee ;  and  in  the  case  of  Farley  v.  Brir 
antj  which  has  been  referred  to,  that  doctrine  was  carried  a  little  fur- 
ther, no  doubt ;  but  fitill  both  those  decisions  depended  upon  that  par- 
ticular act  of  parliament,  which  contained  those  words  of  restriction. 
Then  came  the  stat  1  Will,  4,  c.  47,  —  a  very  limited  act — an  act 
which  was  brought  in  to  remedy  the  defect ;  no  doubt  it  did  not  ex- 
tend to  this  case,  because  it  only  extended  to  cases  where  the  heirs 
were  bound,  and  did  not  intend  to  go  beyond  that ;  it  was  intended 
to  remedy  the  particular  mischief,  which  it  did  remedy  effectually. 
Then  at  last  we  come  to  the  3  &  4  Will.  4,  c.  104,  and  the  question 
is,  whether  this  case  falls  within  that  I  am  not  surprized  at  the  dif- 
ficulty which  occurs,  because  I  think  that  the  act  is  ambiguously 
framed ;  and  it  is  not  easy  to  come  to  a  very  satisfactory  conclusion 
upon  its  operation,  but  it  recites  that  it  is  expedient  that  the  payment 
of  debts  should  be  secured  more  effectually.  Then  it  enacts,  "  that 
when  any  person  shall  die  seized  or  well  entitled  to  any  estate  or  in- 
terest which  he  shall  not  by  his  last  will  have  charged  with,  or  devi- 
sed subject  to,  the  payment  of  his  debts,  the  same  shall  be  assets  to  be 
administered  in  a  court  of  equity  for  the  payment  of  the  just  debts 
of  such  person,  as  well  debts  due  on  simple  contract  as  on  specialty, 
and  that  the  heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or 
devisees  of  such  debtor,  shall  be  liable  to  all  the  same  suits  of  any  of 
the  creditors  of  such  debtor,  whether  debtors  by  simple  contract  or  by 
specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees  of  any  person 
or  persons  who  died  seized  of  freehold  estates,  was  or  were  before  the 
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passing  of  this  act  liable  to  in  respect  of  such  freehold  estates,  at  the 
suit  of  creditors  by  specialty,  in  which  the  heirs  w^ere  bound.''  Stop- 
ping  there,  undoubtedly  there  is  a  difficulty,  because  altboufi^h  first 
the  enactment  is,  that  where  a  man  shall  not  by  his  last  wUl  have 
charged  or  devised  his  estates  subject  to  the  payment  of  his  debts,  the 
same  shall  be  assets  to  be  administered  in  courts  of  equity  for  the 
payment  ef  the  just  debts  of  such  persons,  as  well  debts  due  on  sim- 
ple contract  as  on  specialty,  yet  it  afterwards  refers  to  the  remedy,  as 
it  would  be  against  the  heir  or  heirs,  or  devisee  or  devisees,  if  they 
had  been  bound.  I  think  the  true  construction  of  the  act,  ikken  al- 
together, is  to  charge  debts  of  every  description  on  the  real  estate  of 
the  testator ;  and  the  difficulty  which  was  raised  in  the  argument  in 
regard  to  this  was  the  case  in  which  it  was  a  specialty,  and  not  a  sim- 
ple contract  debt,  and  the  heirs  were  not  bound,  and  therefore  did  not 
fall  within  this  provision.  I  think  this  is  clearly  answered  by  the 
proviso  in  the  act,  which  has  not  been  stated,  <<  Provided  always  that 
m  the  administration  of  assets  by  courts  of  equity,  under  and  by  vir- 
tue of  this  act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them  before  any  of 
the  creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs 
are  not  bound,  shall  be  paid  any  part  of  their  demands."  The  act  of 
parliament,  therefore,  provides  expressly  for  the  payment  of  money  by 
way  of  a  certain  priority  of  specialty  debts  where  the  heirs  are  not 
bound.  Now,  this  is  a  case  in  which  it  is  a  specialty  debt,  and  the  heirs 
are  not  bound ;  yet,  under  the  color  of  the  provisions  of  this  act  of 
parliament,  it  is  plain,  taking  the  whole  act  together  by  its  provisions, 
though  no  doubt  singularly  framed,  yet  on  the  true  construction  I  ap- 
prehend it  includes  all  debts,  and  such  a  debt  as  the  present.  Now, 
there  is  another  way  of  construing  the  act,  which  is  to  me  very  satis- 
factory. The  act  is  not  to  extend  to  any  case  in  which  there  is  a 
special  devise  subject  to  the  payment  of  debts.  What  did  the  act  of 
parliament,  therefore,  mean  ?  What  was  the  intention  of  the  act  of 
parliament?  What  was  the  want  which  it  meant  to  supply?  It 
meant  to  supply  the  want  of  the  charge,  by  the  will,  of  debts  upon 
the  real  estates — debts  generally,  not  in  the  confined  and  restricted 
sense  in  which  we  find  it  in  the  act  of  parliament  of  William  &  Mary, 
or  in  the  later  acts,  but  generally  <'  any  debts,  as  well  by  simple  con- 
tract as  by  specialty."  It  appears  to  me,  therefore,  that  it  is  settled, 
(not  considering  my  own  authority,  but  another  authority  not  ap- 
pealed from,)  that  where  there  is  a  general  charge  of  debts,  that  in- 
cludes not  only  present  debts,  but  future  debts  arising  out  of  a  similar 
obligation.  Then,  if  this  act  of  parliament  meant  to  do,  what  I  am 
clearly  of  opinion  it  did  mean  in  effect  to  do,  and  if  it  was  sufficient 
to  carry  that  intention  into  execution,  that  is,  to  make  a  charge  here 
where  the  testator  had  neglected  himself  to  make  the  charge  by  his 
will,  then  this  case  falls  within  the  authorities  to  which  I  have  refer- 
red ;  consequently  a  future  debt,  arising  out  of  a  previous  obligation, 
is  a  debt  within  the  provisions  of  this  act  of  parliament.  It  appears 
to  me,  I  must  say,  with  great  deference  to  the  other  learned  authori- 
ties, that  this  is  a  charge  which  would  be  a  debt  provided  for  under  the 
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provisions  of  this  act  of  parliament  WeU,  if  that  be  so,  then  primd 
facte  the  estate  will  be  liable,  and  the  only  point  arises  on  the  subse- 
quent conduct  and  the  provisions  of  the  deed.  Now,  the  deed  has 
provided  that  the  party  shall  become  a  proprietor,  although  he  shall 
not  have  the  benefit  until  he  has  done  some  act,  such  as  receiving 
dividends.  Here  he  was  permitted  to  receive  dividends ;  but  the  same 
thing  occurred  in  the  case  abready  decided,  which  I  have  referred  to, 
and  from  which  I  do  not  intend  to  depart,  in  which  the  executor  did 
not  become  proprietor  as  entitled  in  his  own  right,  but  continued  to 
be  entitled  as  representative.  In  the  books,  which  I  have  looked 
through  carefully,  the  executrix  never  received  a  payment  except  in 
the  character  of  representative.  I  think  that  is  clear  from  the  books; 
therefore  there  is  no  personal  liability.  Now,  I  do  not  see  how,  there- 
fore, I  can  restrain  the  company,  as  between  themselves,  from  enforc- 
ing the  liability  of  the  real  estate  as  against  the  devisee.  I  do  not  see 
how  it  is  possible.  They  have  not  done  any  act  which  would  prevent 
their  coming  against  any  property  which  was  liable  to  the  engage- 
ments of  the  company  as  between  themselves.  I  am  not  speaking  of 
creditors ;  I  am  speaking  as  between  themselves.  They  have  per- 
formed the  obligation,  with  the  assistance  of  the  act  of  parliament 
The  obligation  of  the  deed  binds  the  man's  real  and  personal  estate, 
which  would  have  ceased  if  the  executor  had  sold,  and  a  new  pur- 
chaser had  been  introduced.  No  such  transaction  took  place ;  there- 
fore the  estate  remained ;  in  point  of  fact,  the  shares  remained  the 
shares  and  property  of  the  testator;  and  his  real  and  personal  property, 
by  the  act  of  parliament  and  by  the  force  of  the  deed  jointly,  did  be- 
come and  do  remain  liable  to  the  obligation.  Then  what  are  the 
acts  which  are  to  discharge  this  ?  If  what  was  argued  could  have 
been  made  out,  that  the  acts  which  have  taken  place  have  substitut- 
ed the  executors  as  proprietors,  that  would  have  been  something 
which  would  have  carriea  the  point  to  the  proper  extent ;  and  then, 
the  executor  becoming  himself  a  proprietor  in  his  own  right,  the  estate 
might  have  been  discharged ;  but  that  operation  has  not  taken  place. 
Then  the  property  still  rem&tins  the  property  and  estate  of  the  testa- 
tor, and  all  the  property  is  liable.  I  see  nothing,  therefore,  in  the  ac- 
quiescence, I  may  say,  of  the  company,  not  having  made  any  motion 
against  the  real  estate,  which  it  was  necessary  for  them  to  do  where 
the  personal  estate  was  sufficient  to  answer  the  obligation,  which  can 
in  any  manner  affect  their  right  to  go  against  the  real  estate.  I  dis- 
miss the  cases  of  bankruptcy,  because  I  think  that  they  have  no  bear- 
ing upon  the  case.  Then  it  is  said  that  you  cannot  attack  the  real 
estate.  First,  you  cannot  attack  the  devisee  personally ;  and  that  is 
not  the  contention ;  beyond  all  doubt  he  stands  in  this  respect  as  a 
representative.  The  executor  could  not  be  charged  personally,  the 
devisee  could  not  be  chargedpersonally,  but  he  must  be  charged  in 
the  character  of  a  devisee.  Then  it  is  said,  that  being  in  the  place  of 
a  suit  for  administration,  that  you  cannot  come  against  the  party  ex- 
cept in  the  course  of  administration ;  therefore  you  must  show  that 
the  personal  estate  has  been  exhausted  before  you  can  come  against 
the  real  estate.     Those  are  questions  which  I  have  not  to  decide. 


COURTS  OF  CHANCERY,  1852.  265 


BriggB  V.  The  Earl  of  Oxford. 


This  gentleman  is  put  on  the  list,  in  respect  of  the  real  estate,  as  a 
contributory  to  the  losses  of  this  company.  As  between  himself  and 
his  co-partners,  he  will  have  a  right  to  say,  the  personal  estate  shall 
go  first.  That  will  not  prevent  his  liability  if  the  personal  estate 
should  be  exhausted.  He  will  have  a  right  to  say  that  the  personal 
estate  should  go  first ;  he  will  have  a  right  to  say,  if  that  personal 
estate  is  not  exhausted,  that  the  real  estate  in  his  hands  is  not  to  be 
liable.  Consequently  he  is  put,  and  must  be  put  and  remain  on,  as 
a  contributory  in  respect  of  the  real  estate.  Those  are  points  which 
will  arise  hereafter  as  to  the  extent  of  the  obligations.  It  is  with  very 
sincere  regret  that  I  differ  firom  the  learned  judge  of  the  court  below ; 
and  I  cannot  differ  firom  him  without  great  doubts  whether  I  am  de- 
ciding rightly  or  wrongly.  I  am  of  opinion  that  the  liability  does  re- 
main, and  therefore  I  must  declare  that  this  gentleman  must  be  put 
upon  the  list  as  a  contributory. 


Brioos  v.  The  Earl  of  Oxford.^ 

'Fehmary  24,  1853. 

Constrtiction  of  power  to  cut  Timber. 

By  indenture  of  settlement,  dated  in  1832,  certain  real  estates  were  rested  in  trustees  in  fee, 
upon  trust  to  keep  down  the  interest  upon  the  incumhrances  affecting  the  estates  out  of  the 
rents,  and  hy  mortgages  and  sales  to  raise  moneys  towards  the  discharge  of  the  principal  -,  and 
subject  thereto,  upon  trust  for  the  Earl  of  O.  for  life;  with  remainder  in  trust  for  his  son, 
liord  H.,  for  life,  without  impeachment  of  waste,  but  subject  to  the  power  thereinafter 
given  to  the  trustees  to  fell  timber ;  with  remainder  in  trust  for  the  first  and  other  sons  of 
the  son  of  Lord  H.  in  tail  male ;  with  remainder  in  trust  for  the  heirs  and  assigns  of  the  Earl 
in  fee.  Power  was  then  given  to  the  trustees  at  any  time  or  times  thereafter,  so  long  as 
there  should  be  any  incumbrance  upon  the  estates,  (but,  after  the  death  of  the  Earl,  not 
without  the  consent  of  the  son,  Lord  H.,  if  living,  in  writing,)  to  fell  timber  upon  the  estates, 
and  to  apply  the  proceeds  in  dischai^  of  the  incumbrances.  After  the  death  of  the  Earl, 
tho  son  claimed  the  right  to  fell  timl^,  and  apply  the  proceeds  for  his  own  use,  and  gave 
notice  to  the  trustees  that  it  was  his  intention  not  to  consent  to  any  sale  of  timber  by 
them  under  their  power.  Upon  bill  filed  by  the  trustees  for  an  injunction  to  restrain  the 
son  from  preventmg  the  sale  of  timber  by  them  so  long  as  there  were  incumbrances 
upon  the  estate: — 

E«M^  that  upon  the  true  construction  of  the  settlement,  the  timber  growing  upon  the  estate 
during  the  life  of  the  defendant,  the  son,  was  to  be  applicable,  not  to  his  own  purposes,  hut 
to  relieve  the  inheritance  from  the  incumbrances :  — 

ITeU,  also,  that  the  power  to  fell  timber  given  to  the  trustees  was  not  void,  as  an  infringe- 
ment of  the  law  against  perpetuities. 

This  was  an  appeal  from  an  order  of  Shr  J.  Parker,  V.  C,  granting 
an  injunction  to  restrain  the  felling  of  timber  by  the  defendant,  the 
Earl  of  Oxford.  The  case  is  fully  reported  16  Jur.  63 ;  s.  c,  8  Eng. 
Rep.  194,  and  in  5  De  6.  &  S.  156.  In  addition  to  the  arguments 
urged  before  the  Vice- Chancellor,  it  was  contended,  on  behalf  of  the 
defendant,  upon  the  appeal,  that  the  power  to  cut  timber  given  to  the 
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trastees  by  the  settlement  was  void,  as  an  infringement  of  the  law 
against  perpetuities.  Ware  v.  PolhUl,  11  Ves.  257 ;  Ferrand  v.  Wil- 
son, 4  Hare,  344 ;  9  Jur.  860. 

The  Solicitor'  General,  ( Sir  W.  P.  Wood,)  Bethell,  Russell,  Toller, 
Chichester,  and  Martmean  appeared  for  the  plaintiffs  and  persons  in 
the  same  interest ;  and 

Malins,  Roundell  Palmer,  and  Cole,  for  the  defendant,  the  Earl  of 
Oxford. 

Knight    Bruce,   L.    J.      On  the  question  of   the  construction, 
we  neither  of  us  have  the  least  doubt  whatever.     We   are  both 
clearly  of  opinion  that  the  only  rational  construction  of  the  instru- 
ment is  the  construction  which  makes  the   exemption   of  the  life 
estate  of  the  present  Lord  Oxford  from  being  impeachable  of  waste, 
subject  to  a  power  exercisable  only  by  the  trustees,  though  not  with- 
out his  consent.     The  question  is,  in  substance,  whether,  according 
to  the  true  intention  of  the  settlement,  the  timber  growing  upon  the 
estate  during  his  lordship's  life  is  to  be  applicable  to  his  own  purposes, 
or  to  relieve  the  inheritance  from  certain  charges.     We  are  of  opinion 
that  the  latter  is  plainly  the  true  construction.     It  is  not  necessary  to 
rely  upon  the  common  argument,  that  the  contention  on  the  part  of 
Lord  Oxford  goes  to  strike  the  parenthesis,  if  it  is  a  parenthesis,  out  of 
the  settlement,  or  to  give  it  no  operation.     Independently  of  that  ob- 
servation, which  is  not  always  conclusive,  the  intent  is  plain,  that  the 
trustees  were  to  have  the  power  of  cutting  timber  for  the  purposes  of 
relieving  the  inheritance,  but  not  to  be  exercised  without  his  lordship's 
consent.     That  would  be  a  matter  probably  of  little  importance  with 
regard  to  the  inheritance,  for  if  the  power  were  not  exercised  during 
his  lifetime,  the  timber  would  remain  subject  to  the  powers  which  a 
court  of  equity  always  exercises  with  regard  to  timber  that  is  grow- 
ing worse  by  being  allowed  to  stand.     It  was  suggested  that  Lord 
Oxford  might  wish  to  have  the  timber  cut,  and  that  the  trustees  might 
vexatiously  refuse  to  concur.     When  that  case  shall  arise,  it  will  be 
time  enough  to  decide  upon  it;  I  should  feel  but  little  diflSculty  in  dis- 
posing of  it.     The  case  on  this  part  of  the  argument  is  simply  this  — 
that  the  life  estate,  which  is  stated  in  express  terms  to  be  subject  to  a 
certain  power,  is  to  be  not  subject  to  that  power.     I  think  this  point 
not  arguable.     In  this  we  both  concur ;  but  as  one  of  us  has  a  doubt 
upon  the  question  of  remoteness,  that  point  must  be  argued. 

Cranwobth,  L.  J.  The  only  doubt  which  has  suggested  itself  to 
my  mind  is,  whether  this  case  is  distinguishable  from  that  of  Ferrand 
v.  Wilson,  decided  by  Sir  J.  Wigram,  V.  C. 

Betiiell  contended  that  the  case  was  not  governed  by  Ferrand  v. 
Wilson,  or  by  Ware  v.  Polhill,  which  was  followed  by  Sir  J.  Wigram, 
V.  C,  in  Ferrand  v.  Wilson.  The  power  in  the  principal  case  might 
at  any  time  be  put  an  end  to  by  a  disentailing  deed  executed  by  a 
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tenant  in  tail  in  possession,  or  by  the  person  in  the  enjoyment  of  the 
estate  paying  off  the  incumbrances. 

Cranworth,  L.  J.  The  doubt  that  I  had  has  been  entirely  re- 
moved. It  was  a  doubt  created,  in  the  course  of  the  argument,  by  the 
reasoning  of  Sir  J.  Wigram,  V.  C,  in  the  case  of  Ferrand  v.  Wilson. 
Some  of  the  expressions  in  his  judgment  certainly  have  an  aspect  favor- 
able to  the  view  taken  by  the  defendant  in  this  case,  but  I  now 
think  there  is  a  manifest  distinction.  If  the  law  be,  not  that  a  power  is 
always  good,  so  far  as  perpetuity  is  concerned — if  it  is  capable  of 
being  barred  by  a  common  recovery,  or  that  which  is  equivalent  to  a 
common  recovery,  perhaps  it  is  a  matter  of  regret  that  that  is  not  the 
state  of  the  law.  If  there  is  any  distinction  j  I  think  more  embarrassment 
has  been  created  than  benefit  produced  by  it.  But  there  may  be  a  dis- 
tinction when  cases  are  brought  within  the  scope  of  Ware  v.  Polhill^ 
if  that  case  was  rightly  and  correctly  decided.  Admitting,  for  the 
purpose  of  the  argument,  but  for  that  purpose  only,  that  it  was  so, 
and  that  Sir  J.  Wigram,  V.  C,  in  Ferrand  v.  Wilson^  coirectly  fol- 
lowed Ware  v.  Polhill^  still  I  think  that  the  distinction  recognized  in 
those  cases  has  no  application  to  the  present  case.  This  is  a  case  in 
which,  not  only  is  the  power  capable  of  being  barred  by  such  an  act 
of  the  first  tenant  in  tail  as  at  the  age  of  twenty-one  he  was,  in 
point  of  law,  enabled  to  exercise — not  only  is  it  in  that  predica- 
ment, but  it  is  a  power  to  be  exercised  solely  by  virtue  of  the  contract 
between  the  parties  to  the  settlement,  that  that  which  was  a 
debt  upon  the  estate  should  be  liquidated  in  a  particular  mode  and 
manner.  It  appears  to  me,  to  whatever  extent  of  time  the  operation 
of  that  contract  extends,  it  is  not  within  the  doctritie  of  perpetuity. 
The  person  who  enjoys  the  estate  has  only  to  pay  off  the  incumbrance, 
and  there  is  an  end  of  the  power. 

Kniqht  Bruce  concurred 


LONGSTAFF  V.  BeNNISON.^ 

May  24,  31, 1852. 

Promissory  Note  —  Mortmain —  Calling  in  Judge. 

A  testatrix  »iTe  a  voluntary  promissoir  note,  and  referred  to  it  in  her  wilL    CJucere,  whether 
^is  constituted  a  good  debt,  or  whether  it  was  a  legacy  1 

8ach  a  question  is  not  one  which  can  be  decided  by  the  assistance  of  a  common-law  judge. 

The  testatrix  gave  the  residue  of  her  personal  estate  to  trustees,  to  apply  the  same  towards 
^*  establishing  a  school : "  — 

Hdd^  that  the  gift  was  roid  under  the  Mortmain  Acts. 

Margaret  Clay  made  her  wiU,  dated  8th  March,  1844,  in  part  as 
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follows :  —  I,  Margaret  Clay,  of  Union  street,  ia  the  borough  of  Tyne- 
mouth,  in  the  county  of  Northumberland,  widow,  do  make  this  my 
last  will  and  testament  in  manner  and  form  following :  —  I  order  and 
direct  particularly  the  debt  of  350L  and  interest,  which  I  owe  to  the 
Bev.  John  DonaJd  Canick  and  the  Bev.  George  Sample,  and  for  the 
security  of  the  payment  of  which  I  have  given  them  my  promissory 
note,  payable  to  them  or  their  order  on  demand,  and  all  other  my  just 
debts,  and  funeral  and  testamentary  expenses,  to  be  paid  by  executors 
hereinafter  mentioned."  And  after  devising  her  real  and  personal 
estate,  whatsoever  and  wheresoever  to  John  Rennison  and  Mat- 
thew Popplewell,  upon  trusts  for  sale,  and  after  giving  certain 
pecuniary  legacies  thereout,  the  testatrix  proceeded :  — "  And  as 
to  all  the  rest,  residue,  and  remainder  of  my  said  trust  estate, 
money,  chattels,  and  premises,  after  payment  of  the  before-men- 
tioned legacies,  debts,  funeral  and  testamentary  expenses,  and  the 
expenses  of  proving  and  carrying  into  execution  of  the  trusts  of 
this  my  will,  and  all  the  expenses  incident  thereto  respectively,  I 
wiU,  bequeathe,  and  direct  my  said  trustees,  and  the  survivor  of  them ; 
and  the  heirs,  executors,  administrators,  and  assigns  of  such  survivor, 
to  pay  and  apply  th6  same  towards  establishing  a  school  in  connexion 
with  the  Baptist  Chapel  of  North  Shields  for  the  time  being,  and  to 
pay  the  same  over  to  the  treasurer  for  the  time  being  of  such  school 
now  or  hereafter  to  be  built,  whose  receipt  shall  be  a  good  and  suffi- 
cient discharge  for  the  same  to  my  said  trustees."  The  testatrix  died 
in  1845,  and  the  Master  made  his  report  in  a  suit  instituted  for  the 
administration  of  her  will,  finding  that  the  uromissory  note  mentioned 
in  her  will  was  dated  the  28th  March,  1844,  and  was  delivered  to 
Carrick  by  John  Bennison  in  July,  1844,  and  that  she  voluntarily 
made  the  note,  and  that  there  was  no  debt  due  from  her  to  Carrick 
and  Sample,  and  that  no  agreement  had  ever  been  made  between 
them  as  to  how  the  proceeds  of  the  note  should  be  applied,  but  the 
testatrix  had  mentioned  to  Bennison  that  she  wished  Carrick  and 
Sample  to  apply  the  amount  of  the  note  to  or  for  the  use  of  the  Bap- 
tist Chapel  at  Tynemouth,  and  that  Bennison  had  communicated  this 
to  Carrick  and  Sample  after  her  death.  The  Master,  therefore,  found 
that  the  testatrix  was  not  indebted  to  Carrick  and  Sample  on  the  se- 
curity of  the  note,  but  that  the  sum  of  350/.  was  a  legacy  to  them ; 
that  no  school  in  connection  with  the  Baptist  Chapel  of  North  Shields 
had  been  built  on  any  site,  or  house  for  the  same  had  been  purchased 
or  taken  at  the  date  of  her  death  or  since.  The  cause  now  came  on 
upon  further  directions,  the  questions  being,  whether  the  promissory 
note  was  valid?  whether  there  was  a  legacy  of  350/.?  whether 
the  gift  for  the  purpose  of  establishing  the  school  was  not  void? 
These  questions  were,  by  consent,  argued  on  the  facts  stated  in  the 
Master's  report,  and  without  regard  to  the  conclusions. 


K  Parker  and  H.  Clarke^  for  the  plaintiff,  the  heir  at  law,  who  was 
also  one  of  the  next  of  kin.  This  gift  has  none  of  the  attributes  of  a 
legacy.  God.  on  Leg.  271.  The  testatrix  does  not  treat  it  as  a 
legacy  in  her  will,  but  as  a  debt;  if  it  is  a  legacy,  it  is  void  as  given 
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on  a  secret  tmst.  Briggs  v.  Pewny^  13  Jar.  905.  Then,  as  to  the  gift 
of  the  residue,  if  it  is  to  bay  land,  as  it  must  be  in  order  to  establish 
a  school,  it  is  void.  Pritchard  v.  Arbouin^  3  Russ.  456 ;  Mather  v. 
Scoit^  2  Kee.  172 ;  Tn/e  v.  TTie  Corporation  of  Gloucester,  14  Beav. 
173 ;  s.  c.  6  Eng.  Rep.  73 ;  Blandford  v.  Thackerell^  2  Ves.  jun.  238. 

Lee,  for  the  executor.  There  is  an  instrument  creating  a  debt, 
and  the  testatrix  has  declared  that  it  is  a  debt.  I  appear  for  the  trus« 
tees,  and  wish  all  the  directions  of  the  will  to  be  carried  out.  It  is  a 
fallacy  to  suppose  that  there  is  any  occasion  to  build  with  the  residue. 
The  Attorney- General  v.  Witliams,  2  Cox,  387;  4  Bro.  C  C.  526; 
The  Attorney- General  v.  Stepney,  10  Ves.  22. 

W.  M.  James,  for  the  Attorney-GeneraL 

Smythe,  for  the  holder  of  the  note.  This  is  a  good  debt,  though 
not  for  valuable  consideration,  and  I  claim  before  the  legatees.  Such 
gifts  have  been  called  '*  nuda  pacta^^  and  assumed  to  be  void ;  but 
that  expression  was  imported  from  the  civil  law,  and  was  not  rightlv 
understood.  FonbL  Eq.,  "  Consideration."  A  promissory  note  al- 
ways imports  consideration.  Tate  v.  Hibbert,  2  Yes.  jun.  Ill ;  MiU 
nes  V.  Datvson,  5  Exch.  948 ;  s.  c.  3  Eng.  B»ep.  530.  Would  the 
gift  of  a  bank  note  issued  by  the  testator's  bankers  be  void  ?  Could 
the  bankers  refuse  to  pay  it? 

Parker^  in  reply. 

KiNDERSLBT,  V.  C.  If  the  effect  of  the  Master's  report  is,  that  this 
is  a  legacy  which  is  found  to  be  a  legacy  properly  payable  to  these 
gentlemen,  or  the  survivor  of  them,  there  can  be  no  question  about 
the  matter ;  but  if  it  is  to  be  treated  as  undecided,  then  comes  the 
question  whether  it  is  a  debt.  Now,  upon  that  point,  in  strict  pro- 
priety I  ought  to  send  the  case  to  a  court  of  common  law ;  and  I  do 
not  see  how  I  can  escape  it,  the  question  being,  whether  upon  the 
death  of  the  testatrix  the  debt  of  350^  was  due  from  her  to  Messrs. 
Carrick  and  Sample.  If  there  was  no  debt  at  her  death  it  could  not 
become  one  afterwards,  nor  could  the  will  make  it  a  legacy ;  there- 
fore  the  question  is,  whether  at  the  death  of  the  testa^x  any  debt 
was  due  ?  and  it  is  at  least  a  question  how  a  court  of  law  would 
deal  with  IL  It  is  not  as  if  there  were  a  number  of  decided  cases 
from  which  I  could  draw  a  clear  conclusion  as  to  what  a  court  of  law 
would  decide,  but  it  seems  to  me  an  open  question,  and  such  a  ques- 
tion as  a  judge  in  equity  cannot  take  upon  himself  to  decide.  As  to  the 
other  point,  with  respect  to  the  residue,  there  is  doubt  that  as  to  what- 
ever part  of  it  consists  of  realty,  or  savors  of  the  realty,  so  far  the 
devise  is  void ;  and  then  comes  the  question  as  to  the  pure  personalty, 
whether  that  was  well  given  to  the  charitable  purpose  mentioned.  Now 
the  question  is,  whether  that  is  void  on  the  ground  that  in  the  execu- 
tion of  that  trust  there  would  be  occasion  for  the  purchase  of  real 
estate  for  the  purpose  of  the  schooL    In  The  Attorney- General  v. 

23* 
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WUUamSy  2  Cox,  387,  there  was  no  gift  of  the  corptis  of  the  fund  to 
establish  a  school,  but  a  direction  to  pay  out  of  the  dividends  a  sum 
of  money  to  the  master,  and  to  apply  the  surplus  in  a  diiferent  way; 
and  in  the  due  execution  of  that  trust  there  could  be  no  application 
of  the  dividends  in  buying  land.  But  in  the  case  before  me  the  corpus 
of  the  fund  is  given  upon  trust  to  pay  and  apply  the  same  towards 
establishing  a  school  in  connection.  Now,  the  school  might  be  esta* 
blished  without  buying  land ;  but  the  question  is,  would  it  not  be  a 
due  execution  of  this  trust  to  apply  this  fund  in  buying  land  and 
building  a  school-house  ?  It  clearly  would  be.  I  do  not  say  it  is  a 
necessary  inference,  because,  if  the  existing  school  was  sufficient,  the 
money  might  be  applied  otherwise ;  but  there  being  no  existing  school, 
it  would  be  a  due  performance  of  the  trust  to  buy  land  and  build  a 
schooL  But  besides  this,  the  testatrix  here  clearly  contemplates  build- 
ing some  school ;  not  necessarily  out  of  this  fund,  but  still  she  con- 
templates  the  building  of  a  schooL  Taking  it  altogether,  it  appears 
to  me  a  case  in  which,  although  it  might  be  possible,  if  there  were  an 
existing  school,  to  apply  this  fund  towards  the  establishment  of  this 
school,  yet  there  being  no  school,  the  direction  to  apply  the  corpus  or 
dividends  in  this  manner  is  void.  I  think  this  is  a  case  witlun  the 
the  purview  of  the  Mortmain  statutes,  and  I  ought  to  hold  the  gift 
of  the  residue,  applicable  to  pure  personalty,  to  be  void. 

H,  Cla/rke  then  requested,  with  the  concurrence  of  all  parties  con- 
eerued,  that  instead  of  sending  this  case  to  law,  which  would  occasion 
a  great  expense  about  this  small  sum,  his  honor  should  avail  himself 
of  stat  14  &  15  Vict.  c.  83,  s.  8,  by  which  it  is  enacted,  that  ^  it  shall 
be  lawful  for  the  said  Court  of  Appeal,  and  the  Master  of  the  Rolls, 
and  the  Vice  Chancellors,  and  for  each  of  the  said  jurisdictions,  to  sit, 
with  the  assistance  of  any  judge  of  either  of  her  majesty's  courts  of 
common  law  at  Westminster,  upon  the  request  of  the  Lord  Chan- 
cellor, if  any  such  conmion-law  judge  shall  find  it  convenient  to 
attend  upon  such  request.*'     This  provision  was  put  in  with  the 

E)urpose  of  superseding  the  practice  of  sending  cases  to  common 
aw. 

His  honor  suggested  that  this  application  ought  to  be  made  to 
the  Lord  Chancellor. 

K.  Parker,  Of  course,  if  your  honor  will  apply  to  the  Lord  Chan- 
cellor, he  will  request  the  judges  to  attend.  This  provision  expressly 
empowers  the  Vice-Chancellors  to  obtain  the  assis^nce  of  a  common- 
law  judge. 

His  honor,  however,  said  that  there  might  be  a  case  in  which  a 
question  might  arise  involving  points  with  respect  to  which  a  com- 
mon-law judge  might  be  very  valuable,  but  he  could  not  conceive  that 
this  provision  applied  to  a  case  where  the  whole  decision  depended 
upon  a  point  of  law.  Before  the  act  the  Lord  Chancellor  asked  the 
assistance  of  the  judges;  but  that  never  was  held  to  supersede  the 
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{Nractice  of  sending  cases  to  common  law,  where  there  was  a  dry 
point  of  law.  Assmning  that  there  was  such  a  power,  bis  honor  did 
not  think  this  a  case  for  the  exercise  of  it  It  is  clear,  that  when  we 
want  to  have  the  opinion  of  a  court  of  common  law  upon  a  case  like 
this,  it  is  of  great  importance  to  have  the  case  argued  before  four 
judges,  and  by  common-law  counsel.  His  honor,  therefore,  declined 
to  call  in  the  assistance  of  a  judge ;  but  as  it  was  probable  that  the 
state  of  the  assets  would  be  such  as  to  render  the  argument  useless, 
and  as  his  honor  felt  clear  that  it  was  not  a  legacy,  if  it  was  a  debt, 
but  as  it  might  be  said  that  the  same  parties  would  be  entitled  in 
either  case,  be  would  consider  the  point;  for  if  he  came  to  the  opinion 
that  it  was  a  legacy,  the  question  as  to  whether  it  was  a  debt  would, 
perhaps,  be  immaterial. 

KiNDEBSLET,  Y.  C,  after  stating  the  case,  said,  it  appeared 
questionable  whether  on  the  authorities,  and  whether  on  a  trial  at 
law,  the  court  would  decide  that  this  was  a  legal  debt  I  have 
formed  no  opinion  on  that;  but,  at  all  events,  it  was  questionable, 
and  my  determination  was  to  send  the  case  to  law,  to  have  the 
question  tried  whether  it  was  a  debt ;  but  considering  that  if  it  was 
not  valid  as  a  debt,  it  would  be  a  legacy,  and  as  it  is  immaterial 
whether  it  be  a  legacy  or  debt,  and  as  the  only  way  in  which  it  could 
make  any  difference  would  be  upon  the  subject  of  legacy  duly,  and  as 
the  legatee  is  willing  to  take  it  as  a  legacy,  and  to  pay  the  auty,  and 
as  he  is  also  willing  to  take  it  without  having  priority  over  any  other 
legacies,  I  may,  I  think,  under  these  circumstances,  afmrm  the  Master's 
report,  and  decide  that  it  is  a  legacy.  It  will  then  be  subject  to 
legacy  duty,  and  will  not  be  prior  to  other  legacies ;  and  I  ought  to 
declare  that  the  amount  is  due  as  a  legacy  on  the  trusts  declared  by 
the  testatrix ;  that  is,  subject  to  the  secret  trusts.  The  effect  of  do- 
ing it  in  this  way  will  be  to  leave  the  parties  more  unfettered  than  if 
you  produce  receipts,  which  would  hamper  them  in  taking  the  opi- 
nion of  another  court  Under  this  declaration,  so  much  as  consists  of 
real  estate  will  go  to  the  heir,  but  so  much  as  consists  of  personal 
estate  will  go  to  the  trustees. 


Hood  v.  Bbidport.^ 

Jane  10, 1852. 

Repairs —  Tenant  in  Remainder* 

The  court  will  order  a  reference  to  the  Master  to  inqaire  whether  it  is  for  the  interest  of  an 
infant  petitioner  to  expend  money  in  repairs  of  real  estate  of  which  he  is  tenant  in  tail 
in  expectancy. 

This  was  a  petition  presented  by  the  next  friend  of  the  infant 

-■  -  ■ 
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plaintifT,  Lord  Hood,  praying  for  a  reference  to  the  Master  to  approve 
of  a  sum.  of  money  being  laid  out  in  the  repairs  of  certain  real  estates 
of  which  Lord  Hood  was  tenant  in  tail,  expectant  on  the  death  of 
his  mother,  the  tenant  for  life,  she  being  willing  to  contribute  her 
share  towards  the  repairs,  the  money  proposed  to  be  laid  out  having 
arisen  from  the  rents  of  other  real  estate  of  which  Lord  Hood  was 
tenant  in  tail  in  possession.  The  petition  had  not  been  served  on 
the  guardians  of  the  infant,  and  it  was  doubtful  whether  it  ought  to 
have  been  served. 

Prior,  however,  appeared  for  them,  and  opposed  the  petition,  and 
contended  that  the  court  would  not  change  the  destination  of  money 
belonging  to  an  infant.  Ware  v.  PoUdll^  11  Ves.  257.  Here  not 
only  was  the  destination  changed,  but  it  never  could  be  got  back.  If 
the  infant  died  before  he  came  into  possession,  the  money  would  go 
from  his  representatives  to  other  persons. 

Lewinj  in  support  of  the  petition,  said,  that  at  the  time  when  Ware 
V.  Polhili  was  aecided,  an  infant  could  dispose  of  personal  estate  at 
fourteen  ;  the  investment  of  it  in  land,  therefore,  took  it  out  of  bis 
power.  The  Master  would  consider  whether  these  repairs  were  for 
the  infant's  benefit,  and  would  fix  the  proportion  to  be  borne  by  the 
infant.  A  similar  order  was  made  by  Sir  James  Parker,  V.  C.,  in 
Ward  V.  Ward,  (Nov.  1861.)  The  court  is  in  the  habit  of  applying 
personal  estate  in  repairs.  There  was  no  means  of  raising  the  money 
by  mortgage. 

His  honor  expressed  his  opinion  that  the  reference  ought  to  be 
made.  The  Master  would  consider  whether  the  proposed  expenditure 
was  for  the  infant's  benefit,  and  what  amount,  if  any,  ought  to  be 
contributed,  but  the  guardians  might  attend  the  warrant 
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Bagshaw  v.  Winter.^ 

April  21, 1852. 

Married  WomarCs  Equity  to  Settlement. 

Where  the  hasband  was  insolvent,  and  there  had  been  no  settlement  on  the  wife,  nor  had  the 
husband  receired  any  thing  in  right  of  his  wife  previously,  the  court  directed  the  setdement 
for  her  separate  use  for  life  of  one  clear  moiety  of  the  sum  of  1000/.  coming  to  the  wiie : 
the  costs  to  come  out  of  the  other  half,  and  the  residue  dieroof  to  go  to  the  assignees  or 
the  husband. 

Carter  v.  Taggarty  9  Eng.  Bep.  167,  observed  upon. 

By  an  indenture,  dated  the  5th  Pebruary,  1803,  and  made  between 
Mary  Richardson  of  the  one  part,  and  Richard  Richardson  and  Ri- 

1 16  Jur.  661. 
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chard  Kay  of  the  other  part,  the  said  Mary  Richardson  granted  and  as- 
signed unto  the  said  Richard  Richardson  and  Richard  Kay,  their  ex- 
ecutors, administrators,  and  assigns,  the  sum  of  1000/.,  to  hold  the 
said  sum  unto  the  said  Richard  Richardson  and  Richard  Kay,  their 
executors,  administrators,  and  assigns,  in  the  proportions  therein  men- 
tioned, namely,  one  moiety  thereof  unto  the  said  Richard  Richard- 
son, his  executors  and  administrators,  and  the  other  moiety  thereof 
unto  the  said  Richard  Kay,  his  executors  and  administrators,  upon 
trust,  nevertheless,  that  they,  the  said  Richard  Richardson  and  Ri- 
chard Kay,  should  pay  the  interest  thereof  which  should  from  time  to 
time  become  due  unto  the  said  Mary  Richardson  and  her  assigns  for 
her  life,  by  quarterly  payments,  free  of  the  debts,  control,  or  engage- 
ments of  any  husband  whom  she  might  thereafter  have,  and  her  re- 
ceipts alone  to  be  sufficient  discharges  for  the  said  interest ;  and  up- 
on further  trust  that  the  said  trustees,  or  the  survivor  of  them,  his  ex- 
ecutors ^nd  administrators,  should  after  the  decease  of  the  said  Mary 
Richardson,  pay  and  distribute  the  said  sum  of  1000/,,  and  all  inte- 
rest due  thereon,  unto  and  amongst  all  and  every  the  children  of  the 
said  Mary  Richardson  which  she  might  happen  to  have  at  the  time 
of  her  decease,  equally  between  them,  share  and  share  alike,  when 
and  as  they  should  respectively  arrive  at  the  age  of  twenty-one  years ; 
and  in  case  the  said  Mary  Richardson  should  happen  to  have  any 
children,  and  any  of  them  should  happen  to  die  before  having  attained 
his,  her,  or  their  respective  age  or  ages  of  twenty-one  years,  then 
upon  trust  to  pay  the  share  or  shares  of  such  child  or  children  so  dy- 
ing unto  the  survivor  of  them,  (if  more  than  one,  share  and  share 
alike,)  when  and  as  their  original  shares  respectively  should  become 
due  and  payable,  and  if  but  one  such  child,  then  to  such  only  child. 
Sometime  after  the  date  of  the  said  last-mentioned  indenture,  the 
said  Mary  Richardson  intermarried  with  George  Roberts,  by  whom 
she  had  issue  four  daughters,  viz.  Mary,  who  died  on  the  3d  January, 
1831,  unmarried  and  intestate ;  Sarah  Bagshaw;  Ally,  who  died  on 
the  15th  December,  1830,  unmarried  and  intestate ;  and  Elizabeth, 
who  died  on  the  15th  September,  1841,  unmarried  and  intestate.  The 
said  Greorge  Roberts  died  on  the  10th  June,  1832 ;  and  the  said  Mary 
Roberts,  the  tenant  for  life  of  the  said  sum  of  1000/.,  and  the  mother 
of  the  said  Sarah  Bagshaw,  died  on  the  3d  October,  1843,  intestate, 
leaving  the  said  Sarah  Bagshaw,  her  only  child,  her  surviving.  Sa- 
rah Bagshaw  intermarried  with  the  said  John  Bagshaw  on  the  30th 
August,  1832,  and  no  settlement  was  made  on  the  said  marriage,  and 
there  was  no  issue  of  the  said  marriage.  The  said  Richard  Richard- 
son died  on  the  24th  December,  1809,  leaving  the  said  Richard  Kay, 
his  co-trustee,  surviving.  Richard  Kay,  after  getting  in  the  moiety 
of  the  said  sum  of  1000/.  so  limited  to  the  said  Richard  Richardson, 
his  executors  and  administrators,  as  hereinbefore  mentioned,  died  on 
or  about  the  30th  March,  1823,  having  first  duly  executed  his  will, 
whereof  he  appointed  Joseph  Winter,  Robert  Smethurst,  and  James 
Ramsbotham,  executors ;  and  the  said  Joseph  Winter,  Robert  Smeth- 
urst, and  James  Ramsbotham  duly  proved  the  said  will  on  the  29th 
April,  1823.    The  said  Joseph  Winter,  Robert  Smethurst,  and  James 
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Ramsbotham,  as  such  execators,  possessed  themselves  of  the  said 
sum  of  10002. ;  and  the  said  James  Ramsbotham  died  on  or  about 
the  14th  January,  1838,  leaving  the  said  Joseph  Winter  and  Robert 
Smethurst  him  surviving;  and  the  said  Robert  Smethnrst  died  on  or 
about  the  15th  October,  1846,  leaving  the  said  Joseph  Winter  him 
surviving ;  and  the  said  sum  of  lOOOl  was  in  the  hands  of  the  said 
Joseph  Winter,  together  with  an  arrear  of  interest  thereon,  firom  the 
decease  of  the  said  Mary  Roberts.  The  said  John  Bagshaw  became 
insolvent  in  the  year  1835,  and  Stephen  Raiugill  was  appointed  as- 
signee of  his  estate  and  effects,  and  as  such  assignee  claimed  some 
part  of  the  said  sum  of  1000/,  A  fiat  in  bankruptcy  was,  on  the 
27th  December,  1839,  issued  against  the  said  John  Bagshaw,  who 
was  thereupon  found  and  declared  bankrupt.,  and  Robert  Marsland 
was  chosen  assignee  of  his  estate  and  effects,  and  as  such  assignee 
claimed  some  part  of  the  said  sum  of  lOOOZ.  Sarah  Bagshaw,  by 
her  next  friend  thereupon  filed  the  present  claim  against  Joseph  Win- 
ter, Stephen  Raingill,'^Robert  Marsland,  and  the  said  John  Bagshaw, 
and  thereby  stated  the  above  facts,  and  that  she  was  in  indigent  cir- 
cumstances and  had  no  settled  means  of  subsistence,  and  that  her  hus- 
band, the  said  John  Bagshaw,  the  defendant,  had  no  regular  employ- 
ment, and  was  unable  to  maintain  her  in  a  respectable  position ;  and 
the  said  Sarah  Bagshaw  therefore  claimed  that  an  account  might  be 
taken  of  what  was  due  from  the  said  Joseph  Winter  in  respect  of  the 
said  sum  of  1000/.  and  interest,  and  that  the  whole  of  what  should 
be  so  found  due  from  him,  or  a  suitable  part  thereof,  might  be  settled 
upon  the  said  Sarah  Bagshaw  in  such  manner  as  the  court  should 
think  fit ;  and  for  that  purpose  that  all  proper  directions  might  be  given 
and  accounts  •  taken*  It  appeared  that  no  settlement  had  ever 
been  made,  and  that  the  husband  had  not  received  any  property  in 
right  of  his  wife. 

Chandless  and  7.  Hughes^  for  the  plaintiff,  asked  that  the  whole  of 
the  fund  might  be  settled  on  the  wife.  They  cited  J&i  re  Cutler^  14 
Beav.  320,  s.  c.  6  Eng.  Rep.  97,  and  ScoU  v.  SpasheU^  16  Jur.  157 ; 
s.  c.  6  Eng.  Rep.  265. 

Parker,  V.  C,  referred  to  Foden  v.  Finney^  4  Russ.  428,  and 
Napier  v.  Napier^  1  Dru.  &  W.  407,  and  observed  that  it  .was 
difficult  to  answer  the  reasoning  of  Lord  St  Leonard's  in  the  latter 
case.  The  husband  was  there  made  to  bring  into  hotchpot  what  he 
had  received  in  right  of  his  wife. 

Cw  Hallf  for  the  assignees  in  bankruptcy  of  the  husband,  said  that 
the  reasonable  rule  was  to  direct  half  the  fund  to  be  settled  on  the 
wife,  in  the  absence  of  special  circumstances. 

Chandless  said  that  there  never  was  an  instance  in  which  less  than 
one  half  was  settled. 


MilnCj  for  the  assignees  in  bankruptcy. 


COURTS  OP  CHANCERY,  1852.  276 

Parkin  v.  Thoxold. 

Woody  for  the  biisbanGL 

Parker,  V.  C,  said  that  the  sum  amounted  here  to  1000/., 
and  that  it  did  not  appear  that  the  husband  had  ever  received  any 
property  in  right  of  his  wife,  or  the  wife  from  the  husband.  His  honor 
said  that  he  bad  always  understood  the  rule  to  be,  as  the  Lord 
Chancellor  laid  it  down  in  Napier  v.  Napier^  in  the  absence  of  special 
circumstances,  to  take  half  for  the  creditors,  and  settle  half  upon  the 
wife  and  children.  His  honor  thought  that  here  the  wife  might  have 
a  clear  half,  and  the  costs  must  come  out  of  the  other  half.  To  avoid 
the  expense  of  a  settlement,  the  money  had  better  be  brought  into 
court,  and  the  dividends  must  be  paid  to  the  wife  for  her  separate  use 
for  life.  As  there  were  no  children^  the  court  ought  to  declare  the 
trusts  after  the  death  of  the  lady.  His  honor  said  that  he  felt  him- 
self bound  by  the  decision  of  the  Lords  Justices  in  Carter  v.  Taggart^ 
16  Jnr.  160 ;  s.  c.  9  Eng.  Rep.  167,  that  in  the  event  of  there  being 
no  children  to  take  it,  those  who  claimed  under  the  husband  were  en- 
titled to  the  fund. 

[  Wigram  (amicus  Curiee)  stated  that  he  was  of  counsel  in  that  case, 
and  that  the  Lords  Justices  considered  that  the  form  of  the  ultimate 
limitation  must  depend  on  the  circumstances  of  each  particular  case.] 

The  bankrupt  and  the  assignees  in  bankruptcy  could  not  have  any 
costs ;  the  costs  of  the  other  parties,  as  between  solicitor  and  client, 
must  be  taxed,  and  paid  out  of  the  unsettled  part  of  the  fund. 


Parkin  t;.  Thorold.^ 

Jane  2, 14, 1851. 

Specific  Performance —  Vendor  and  Purchaser — Agreement. 

A  purchase  was  to  be  completed  on  the  25th  of  October.  Before  that  daj  arrived,  the  pur- 
chaser, at  the  yendor's  request,  extended  the  time  to  the  5th  of  November.  The  title, 
however,  was  not  completed  on  that  day : — 

Edd^  that  the  purchaser  was  at  liberty  to  abandon  the  contract 

This  was  a  suit  for  specific  performance,  by  the  vendors  against  the 
purchaser  of  a  freehold  estate  in  Devonshire.  The  agreement  was 
dated  the  25th  of  July,  1850,  and  stipulated  that  the  abstract  should 
be  delivered  within  ten  days,  and  that  the  purchase-money  should  be 
paid  and  the  purchase  be  completed  on  or  before  the  25th  of  Octo- 
ber following. 

The  abstract  was  delivered  on  the  1st  of  August,  1850 ;  and  on  the 
same  day,  the  defendant's  solicitors  went  to  the  office  of  a  solicitor 
in  Exeter,  in  whose  custody  the  plaintiff's  solicitor  informed  them  the 
deeds  were,  for  the  purpose  of  comparing  the  abstract  with  the  deeds ; 
but  only  some  of  the  deeds  were  produced ;  and,  in  particular,  a  set- 
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tlement  dated  in  September  1804,  which  was  Tciry  material  to  the 
title,  and  was  very  imperfectly  abstracted,  was  not  produced.  In  con- 
sequence of  this,  the  defendant's  solicitor  wrote  to  the  plaintiff's 
solicitor,  on  the  8th  of  August,  requesting  that  a  full  abstract  of  the 
settlement  might  be  sent  to  them',  and  desiring  to  be  informed  where  the 
original  might  be  inspected.  On  the  28th  of  August,  the  plaintiff's 
solicitor  answered  that  the  settlement,  as  he  was  informed,  was  in  the 
office  of  the  defendant's  solicitors,  or  in  the  possession  of  a  gentleman 
named  Rawden,  one  of  their  clients.  On  the  31st,  the  defendant's  solic- 
itors replied  that  the  settlement  was  not  in  their  possession  ;  that  Mr. 
Rawden  had  been  dead  some  years,  and  that  they  did  not  believe 
that  the  settlement  had  ever  been  in  his  custody.  Several  other  let- 
ters on  the  subject  of  the  settlement,  passed  between  the  solicitors; 
and,  on  the  10th  of  September,  1850,  the  defendant's  solicitors,  who 
had  then  procured  a  document  which  purported  to  be  a  copy  of  the 
settlement,  wrote,  to  the  plaintiff's  solicitor,  as  follows :  <'  As  desired, 
we  beg  to  forward,  to  you,  this  copy  of  the  settlement,  which  was  made 
from  a  copy  obtained  from  our  agents  in  London,  who  have  promised 
us  to  make  a  further  search  for  the  original;"  and  three  days  after- 
wards, they  wrote,  to  the  plaintiff's  solicitor,  as  follows :  '^  Have  you 
ascertained  where  the  original  settlement  of  1804  is,  that  we  may  in- 
spect it ;  which  we  are  desirous  of  doing  without  delay  ?  "  On  the 
17th  of  October,  1850,  the  plaintiff's  solicitor,  in  answer  to  a  letter 
from  the  defendant's  solicitors,  pressing  the  completion  of  the  pur- 
chase, wrote  as  follows :  ^  I  only  require  time  to  be  able  to  find  the 
settlement  I  believe  I  have  found  out  where  it  is."  On  the  21st  of 
October,  at  which  time  the  plaintiff's  solicitor  had  not  produced  the 
settlement  or  informed  the  defendant's  solicitors  where  it  was,  the 
latter  gave  the  former  notice,  in  writing,  that  unless  the  settlement 
was  produced,  and  the  other  requisitions  and  observations  on  the  ti- 
tle (which  they  had  sent  to  the  plaintiff's  solicitor  on  the  14th  Au- 
gust preceding,)  were  complied  with  and  satisfied  on  or  before  the  5th 
of  November  following,  the  defendant  would  consider  and  treat  the 
contract  as  at  an  end,  and  require  the  deposit  which  he  had  paid,  to 
be  returned.  The  notice  was  not  complied  with ;  in  consequence  of 
which  the  defendant's  solicitors  wrote,  to  the  plaintiff's  solicitor,  on 
the  7th  of  November,  requesting  that  the  deposit  might  be  returned. 
On  the  8th,  the  plaintiff's  solicitor  informed  the  defendant's  solicit- 
ors, that  he  had  found  the  settlement,  and  should  be  able  to  produce 
it  in  a  very  few  days.  On  the  9th,  the  defendant's  solicitors  peremptorily 
demanded  the  deposit,  and  added  that,  if  they  did  not  receive  it  in  a 
few  days,  they  should  issue  a  writ  for  the  recovery  of  it  On  the  8th 
January,  1851,  the  plaintiff's  solicitor  informed  the  defendant's  soli- 
citors that  he  was  then  in  a  situation  to  produce  the  settlement,  and 
that  they  might  inspect  it,  in  London,  at  any  time  convenient  to 
themselves,  upon  giving  him  reasonable  notice.  On  the  same  day, 
the  defendant's  solicitors  replied  that  their  client  (as  they  had  repeat- 
edly informed  the  plaintiff's  solicitor)  had  abandoned  the  contract, 
and  that  they  had  been  expecting,  for  a  long  time,  the  deposit  to  be 
remitted  to  them ;  and  that,  unless  they  received  it  at  once,  they  should 
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have  no  alternative  but  to  commence  proceedings  for  tiie  recovery  of 
ity  which  they  did  in  the  following  month. 

On  the  1st  of  March,  the  bill  was  filed  charging  that  time  was  not 
of  the  essence  of  the  contract ;  that  no  damage  had  arisen,  to  the 
defendant,  from  the  non-completion  of  the  contract  at  the  time  men- 
tioned in  the  agreement,  and  that  the  plaintiffs  had  not  been  gnilty 
of  any  unreasonable  delay,  but  had  proceeded,  with  all  reasonable 
despatch,  to  complete  the  contract ;  and  praying  that  the  defendant 
might  be  decreed  to  perform  the  agreement,  and  might  be  restrained 
from  proceeding  with  his  action. 

The  defendant,  in  answer  to  thd  charge  that  no  damage  had  arisen 
to  him  from  the  non-completion  of  the  contract  at  the  time  mentioned 
in  the  agreement,  said  that  he  had  lost  the  interest  on  his  deposit* 
money,  and  incnrred  costs  and  charges  to  a  considerable  amount  in 
and  about  the  investigation  of  the  vendors'  title  to  the  estate  ;  and 
that,  between  the  time  of  the  sale  and  the  5th  of  November,  1850,  he 
was  prevented  from  seeking  any  other  investment  for  the  purchase- 
money  he  had  agreed  to  pay  for  the  estate;  and  that  he  had  lost  the 
benefit  he  expected  to  derive  from  the  purchase  of  the  estate ;  which, 
at  the  time  when  the  contract  was  entered  into,  was  let  on  lease ; 
but,  since  the  said  5th  November,  the  lessee  had  quitted  with  the  as- 
sent of  the  vendors,  although  the  term  granted  by  the  lease  had  not 
expired,  and  the  estate  had  been  ever  since  and  still  was  on  the  vend- 
ors' hands. 

The  injunction  prayed  for  by  the  bill  having  been  obtained,  and  an 
order  nisi  for  dissolving  it  having  been  made, 

Stuart  and  Terrell^  iat  the  plaintifis,  showed  cause  against  making 
the  order  nisi  absolute. 

^eed  appeared  for  the  defendant 

The  Vice- Chancellor.  The  agreement  which  is  the  subject  of 
this  suit,  was  dated  on  the  25th  of  July,  1850.  It  stipulated  that  the 
abstract  of  the  vendors'  title  to  the  estate  contracted  to  be  sold,  should 
be  delivered  to  the  purchaser  within  ten  days  from  the  25th  of  July, 
and  that  the  purchase  should  be  completed  on  or  before  the  25th  of 
October  foUowing,  which  was  three  months  from  the  date  of  the 
agreement  The  abstract  was  delivered  on  the  Ist  of  August,  which 
was  within  the  time  specified.  On  the  same  day,  the  defendant's 
solicitors  went  to  the  office  of  a  solicitor  at  Exeter,  for  the  purpose  of 
comparing  the  abstract  with  the  original  deeds.  Some  oi  the  deeds 
were  produced ;  but  others,  and  amongst  them,  a  settlement  dated  in 
1804,  was  not  produced.  On  the  8th  of  August,  the  defendant's  so- 
licitors applied  to  the  plaintiff's  solicitor  for  a  full  abstract  of  the 
settlement,  and  desired  to  be  informed  where  they  could  inspect  the 
original.  On  the  14th,  they  sent  to  the  plaintiff's  solicitor,  their  ob 
servations  on  the  title  as  it  then  stood,  one  of  which  was  that  the 
settlement  must  be  fully  abstracted  and  the  original  produced  for  their 
inspection.    On  the  28th  the  plaintiff's  solicitor  wrote  to  the  defend- 
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ant's  solicitors,  stating  that  the  settlement  was  in  their  office.  On 
the  31st,  the  defendant's  solicitors  sent  an  answer,  denying  all  know- 
ledge of  the  settlement.  On  the  10th  of  September  the  defendant's 
solicitors  acknowledged  the  receipt  of  a  paper  purporting  to  be  a  copy 
of  the  settlement.  On  the  13th  they  wrote,  to  the  plaintifT's  solicitor, 
as  follows :  —  "  Have  you  ascertained  where  the  original  settlement  is 
that  we  may  inspect  it,  which  we  are  desirous  of  doing  without  de- 
lay ?  "  On  the  17th  of  October  the  plaintiff's  solicitor  wrote,  in  an- 
swer, that  he  only  required  time  to  be  able  to  find  the  settlement,  and 
that  he  believed  he  had  found  out  where  it  was.  On  the  2l8t,  the 
defendant's  solicitors  gave  the  plaintiff's  solicitor  notice  that,  unless 
the  settlement  was  produced  and  the  title  to  the  estate  completed 
by  or  before  the  5th  of  November  then  next,  the  defendant  would 
consider  the  contract  as  at  an  end  and  require  his  deposit  to  be  re- 
turned. The  settlement  was  not  produced  by  the  5th  of  November ; 
and,  on  the  7th,  the  defendant's  solicitors  demanded  the  deposit, 
and,  afterwards,  brought  an  action  to  recover  it.  On  the  1st  of  March, 
1851,  the  present  bill  was  filed  ;  shortly  after  which  the  plaintiff  ob- 
tained an  injunction  to  restrain  the  action,  for  want  of  answer.  The 
answer  was  filed  on  the  23d  of  April ;  and,  an  order  nisi  for  dissolv- 
ing the  injunction  having  been  thereupon  obtained,  cause  was  shown 
against  dissolving  it  on  the  2d  of  this  month ;  and  I  have  now  to  de- 
cide whether  the  cause  then  shown  was  sufficient. 

The  plaintiff  admits  that  he  has  failed  to  perform  his  contract  ac- 
cording to  its  legal  construction ;  that  is,  that  it  was  an  essential  term 
of  the  contract,  according  to  its  legal  construction,  that  he  should 
make  out  a  title  before  a  certain  day,  and  that  he  has  failed  in  doing 
80.  The  question  then  is  whether  he  has  any  equity  to  prevent  the 
defendant  from  asserting  his  legal  right 

The  jurisdiction  of  this  court  to  decree  specific  performance  de- 
pends, entirely,  on  contract ;  and  the  principle  upon  which  it  exercises 
that  jurisdiction,  is  that  damages,  which  are  the  only  redress  that  a 
party  complaining  of  a  breach  of  contract  can  obtain  at  law,  are  an 
inadequate  remedy.  The  relief  is  different ;  but  the  foundation  for  it 
is  the  same  in  both  courts,  namely,  the  contract  Consequently,  the 
first  point  to  be  ascertained  is,  what  is  the  contract?  This  must  be 
decided  from  the  terms  of  the  contract  itself;  and  not  at  all  from  the 
peculiar  doctrines  of  the  court  in  which  a  party  injured  by  the  breach 
of  it,  may  happen  to  seek  redress.  In  the  case  of  a  written  contract, 
the  same  words  must  surely  have  the  same  meaning,  whether  they 
are  construed  by  a  court  of  law  or  a  court  of  equity.  When, 
therefore,  it  is  once  ascertained  that  the  contract  of  a  purchaser  is 
that  he  will  purchase  if  a  title  is  made  by  a  given  day,  but,  otherwise, 
that  he  will  not,  I  apprehend,  if  there  is  nothing  more,  that  a  court 
of  equity  cannot,  any  more  than  a  court  of  law  can,  give  relief  to 
a  vendor  who  has  failed  to  make  a  title  at  the  day  specified.  Lord 
Thurlow's  dictum  importing  that  a  purchaser  could  not  so  stipulate, 
manifestly  rests  on  no  principle,  and  has  been  often  repudiated  as  not 
truly  expressing  the  doctrine  of  this  court  Such  a  restriction  would 
be  a  most  unwarrantable  interference  with  the  freedom  of  contracts, 
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without  any  principle  for  its  justification.  When,  therefore,  a  con* 
tract  has  been  entered  into  by  which  a  court  of  law  decides  that 
the  purchaser  is  not  bound  unless  a  title  be  made  before  a  given  day, 
if  a  court  of  equity  gives  relief,  it  must  be  not  on  the  jground  that 
it  puts,  on  the  words  of  the  contract,  a  construction  different  from 
that  put  on  it  at  law,  but  because  there  are  grounds,  collateral  to 
the  contract,  on  which  it  can  found  a  jurisdiction  warranting  its  in- 
terference. What  then  are  those  grounds  ?  I  answer  the  conduct 
of  the  contracting  parties.  Though  the  terms  of  the  agreement  stipu- 
late for  the  completion  of  the  purchase  on  a  given  day ;  yet,  if  the 
parties  have  dealt  together  on  the  footing  that  the  contract  should  be 
construed  as  a  contract  to  complete  in  a  reasonable  time,  this  court 
acts  on  that  as  the  real  contract  to  be  enforced.  There  is,  no  doubt, 
some  dif&culty  in  reconciling  this,  which  is  certainly  the  doctrine  of 
the  court,  with  the  Statute  of  Frauds.  A  contract  to  purchase  if  a 
title  is  made  on  a  given  day,  is  not  the  same  contract  as  a  contract 
to  purchase  if  a  title  is  made  in  a  reasonable  time ;  and  so,  to  admit 
parties,  by  a^eement  not  in  writing  (and  conduct  is  but  evidence  of 
agreement,)  to  substitute  the  latter  for  the  former  contract,  is,  in  truth, 
to  give  effect  to  a  contract  relating  to  lands  not  reduced  into  writing 
and  signed  by  the  party  to  be  charged;  and  this  cannot  be  done  con- 
sistently with  the  Statute  of  Frauds,  as  was  decided,  by  the  court  of 
Common  Pleas,  in  Stowell  v.  Robinson^  3  Ding.  N.  C.  928.  Perhaps  this 
court  has  acted  on  the  ground  that  it  would  be  a  fraud  in  a  purchaser, 
after  dealing  with  a  vendor  on  the  footing  that  he  did  not  consider  the 
time  fi.xed  as  material,  to  turn  round  and  insist  on  the  strict  terms  of 
the  written  contract;  or  it  may  be  that  the  court  has,  from  the  con- 
duct of  the  parties,  felt  itself  warranted  in  inferring  that  the  day 
named  was  intended  only  as  a  security  for  performance  in  a  reasona- 
ble time ;  and  so,  has  dealt  with  it  as  in  the  nature  of  a  penalty.  Be 
this,  however,  as  it  may,  whatever  be  the  foundation  of  the  doctrine 
of  the  court,  there  is  no  doubt  of  its  existence  ;  that  is,  though  the 
contract,  according  to  its  terms,  is  that  the  purchase  shall  be  com- 
pleted on  a  given  day,  and  is  so  framed  that,  if  not  completed  on  that 
day,  the  purchaser  is,  at  law,  entitled  to  recover  back  his  deposit ; 
yet,  if  the  parties  deal  together  on  the  footing  of  having  disregarded 
the  appointed  day ;  as  having,  according  to  the  ordinary  language 
used,  agreed  to  treat  time  as  not  being  of  the  essence  of  the  contract,* 
then  this  court  will  give  relief,  although  the  day  for  completion  may 
have  passed.  But  this  reUef  is,  as  I  have  already  stated,  given,  solely, 
on  the  ground  of  such  dealing  of  the  parties.  I  have  not  been  able 
to  discover  any  case,  in  modern  times  at  all  events,  in  which  the 
court  compelling  the  purchaser  to  complete  the  purchase  after  the  ap- 
pointed day,  has  not  proceeded  on  this  ground.  In  Seton  v.  Sladej7YeB, 
265,  (a  leading  case  on  this  subject,)  Lord  Eldon  expressly  says :  "  There 
is  no  authority  that  has  not  some  reference  to  the  conduct  of  the  par- 
ties : "  and  I  find  similar  expressions  in  almost  all  the  subsequent  cases. 
Whether  the  facts  have,  in  all  cases,  been  such  as  fairly  to  warrant 
the  inference  relied  on ;  whether  this  court  has  not,  sometimes,  made 
a  new  contract  for  the  parties,  and  so  enforced,  on  the  purchaser,  the 
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performance  of  what  he  never  nndertook  to  do,  is  not  the  point  for 
decision.  It  is  sufficient  to  say  that  the  ground  on  which  the  court 
has  professed  to  proceed,  has  always  been  that  the  parties  have  so 
acted  as  to  enable  it  either  to  give,  to  the  original  contract,  a  meaning 
different  from  its  primd  facie,  obvious  import,  or  else  to  say  that  the 
original  contract,  so  far  as  relates  to  the  time  fixed  for  its  completion, 
has  been  abandoned,  and  a  new  and  more  extended  one  has  been,  by 
implication,  entered  into. 

Applying  these  principles  to  the  present  case,  I  can  see  nothing 
whatever  warranting  me  in  saying  that  the  defendant  ever  abandon- 
ed his  right  to  insist  on  the  completion  at  the  specified  day.  Within 
a  few  days  after  the  delivery  of  the  abstract,  he  insisted  on  the  pro- 
duction of  the  settiement  of  1804 :  and  he  had  a  right  so  to  insist 
The  production  was  necessary  to  the  establishing  of  the  title ;  other- 
wise the  defendant's  action  for  the  recovery  of  the  deposit  would 
fail,  and  no  injunction  would  be  necessary.  Many  letters  passed, 
and  the  defendant,  by  his  solicitors,  continued  to  insist  on  the  pro- 
duction of  the  deed.  The  contract  was  to  be  completed  on  the  25th 
of  October,  that  is,  three  months  from  its  date ;  and,  on  the  17th  of 
that  month,  the  plaintiff's  solicitor  wrote  to  the  defendant's  solicit- 
ors, asking  for  further  time  to  enable  him  to  procure  the  settlement 
On  the  21st,  the  defendant's  solicitors  wrote  and  sent,  to  the  plain- 
tiff's solicitor,  a  formal  notice  giving  him  what  he  had  asked  for, 
namely,  an  extension  of  time  to  the  5th  November,  but  stating  that, 
unless  by  that  day  the  settlement  was  produced  and  the  titie  made 
good,  the  defendant  would  consider  the  contract  as  at  an  end.  The 
settiement  was  not  produced ;  and  so,  on  the  7th  of  November,  the 
defendant's  solicitors  finally  gave  notice  of  abandonment:  and  I 
think  they  had  a  perfect  right  so  to  do.  The  defendant  was  at  liberty 
to  insist  on  completion  on  the  25th  of  October.  He  never  did  any 
act  to  forfeit  this  right,  except  by  voluntarily  extending  the  day,  for 
the  convenience  and  at  the  request  of  the  plaintiff,  to  the  5th  of  No- 
vember :  and,  default  having  been  then  made,  the  defendant  was  in 
the  same  position  as  if  he  had  never  allowed  any  extension,  and  had 
refused  to  go  on  with  the  contract  after  the  25th  of  October. 

I  may  remark,  as  indeed  I  did  at  the  time  of  the  hearing,  that  the 
^case  of  Kinff  v.  Wilson,  6  Beav.  124,  has  no  bearing  on  the  present 
question.  There,  the  parties  had  clearly  waived  the  day  fixed  for  com- 
pletion, and  negotiations  proceeded,  after  that  day,  on  the  subject  of 
the  title.  Pencung  these  subsequent  negotiations,  the  purchaser  gave 
notice  that  unless  every  thing  was  completed  in  a  week,  he  would  be 
off  his  bargain.  Lord  Langdale  held  that  he  could  not  do  this :  but 
the  ground  of  that  decision  was  that,  by  dealing  with  the  vendor  af- 
ter the  appointed  day,  the  purchaser  had  agreed  to  treat  the  contract 
as  an  open  contract,  to  be  performed  if  the  title  was  completed  in  a 
reasonable  time,  and  that  a  week  was  not  a  reasonable  time.  This 
has  obviously  no  bearing  on  the  case. 

The  result  is  that  the  defendant  in  this  case,  was  at  full  liberty  to 
bring  his  action  for  recovering  back  his  deposit;  and  so,  the  order  fiisi 
for  dissolving  the  injunction,  must  be  made  absolute. 
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In  the  matter  of  The  Winding-up  Acts,  and  op  the  Chepstow, 
Gloucesteb,  and  Forest  of  Dean  Railway  Company.^ 

July  7, 19, 1851. 

Joint' Stock  Companies  Winding'Up  Acts. 

A.  petition  to  dischaiK^  ^  wiading-np  order,  dismissed  with  costs,  on  account  of  delay  in  pr&* 

senting  it 

The  attempt  to  form  the  above-mentioned  company,  was  aban- 
doned in  184o ;  and,  on  the  25th  of  January,  1850,  an  order  for  wind- 
ing up  its  affairs,  was  made  on  a  petition  presented  by  a  gentleman 
named  Maun,  who  had  been  a  shareholder  in  the  company.  More 
than  a  twelvemonth  after  the  making  of  that  order,  and  after  an  of- 
ficial manager  had  been  appointed  and  other  proceedings  under  it  had 
taken  place  in  the  Master's  office,  the  directors  of  the  company  pre* 
sented  a  petition  praying  that  the  order  might  be  discharged,  on  the 
ground  that  Mann,  when  be  obtained  it,  had  no  interest  in  the  affairs 
of  the  company ;  inasmuch  as,  not  long  after  the  abandonment  of 
the  undertaking,  the  directors  returned  him  a  certain  portion  of  the 
deposits  on  bis  shares,  and  he  agreed  to  accept  the  amount  in  full 
satisfaction  of  all  demands  upon  the  company  and  directors. 

Stuart  and  TerriUy  supported  the  petition. 

Bethett  and  Glasse  opposed  it. 

The  Vice- Chancellor  said  that,  as  the  p'etitioners  had  suffered 
more  than  a  twelvemonth  to  elapse  before  they  applied  to  discharge 
the  order,  and  as  an  official  manager  had  been  appointed,  and  the 
winding-up  of  the  company  had  been  proceeded  with,  and,  thereby, 
expense  had  been  incurred,  he  should  dismiss  the  petition  with  costs. 


Anonymous.^ 

Angnst  7,  1851. 

Father  and  Child  —  Infant — Haieas  Corpus. 

A  fatlier  left  his  home  where  he  was  residing  with  his  wife  and  children,  infants,  fonr  daugh- 
ters then  ten,  nine,  eight,  and  fonr  years  of  age,  and  two  sons  aged  six,  and  three  yean 

1  2  Simons,  (k.  b.)  11. 

*  2  Simons,  (k.  s.)  54.  This  case  was  heard  in  his  lordship's  pnTate  room.  The 
reporter  has  been  fnmished  witli  the  following  note  of  it  by  Mr.  Bone,  one  of  the  conn- 
eel  finr  the  respondent 

24* 


282  COURTS  OF    CHANCERY,  1852. 


Anonymoas. 


He  was  apprehended,  oommitted,  and  arraigned  for  the  commission  of  an  onnatnral  crimcL 
but  no  witnesses  appearing  he  was  acquitted.  He  immediately  left  England  and  remained 
abroad  eight  months.  Tive  years  after  the  trial  he  petitioned  this  court  praying  that  his 
wife  might  be  ordered  to  deiirer  np  the  children  (the  daughters  being  nfteen,  fourteen, 
thhteen,  and  nine  years  old,  and  the  sons  eleven  and  eight  years,)  and,  if  neoessarr,  that 
writs  of  habeas  corpus  might  issue  for  that  purpose.  The  petition  was  supported  by  the 
affidavit  of  the  petitioner,  and  was  served  on  the  wife  only.  Affidavits  were  filed  on  behalf 
of  the  respondent,  and  amongst  them  an  affidavit  of  die  solicitor  of  the  wife,  who  had  been 
solicitor  for  the  petitioner,  and  in  that  capacity  had  interviews  with  him  while  in  eaol 
awaiting  his  trial,  offering  to  state  conversations  that  took  place  between  them,  if  author- 
ized by  the  petitioner  so  to  do,  and  an  affidavit  by  another  wimess  referring  as  an  exhibit 
to  the  depositions  taken  before  the  magistrates.  The  petitioner  himself  made  two  affidarita 
in  reply,  m  one  of  which  he  denied  the  charge  against  him,  and  in  the  other,  sworn  three 
days  later,  he  again  denied  the  charge,  and  gave  an  explanation  of  the  cause  why  he  was  at 
the  place  where,  and  in  the  company  in  which,  he  was  when  apprehended.  The  court  being 
satisfied  upon  the  materials  before  it  that  the  petitioner  had  so  conducted  himself  as  that 
he  ought  to  be  treated  as  if  he  were  a  guilty  man,  dismissed  the  potion. 

rhe  court  will  refuse  to  give  possession  of  children  to  their  father  if  he  has  so  conducted 
himself  as  that  it  will  not  be  for  the  benefit  of  the  infants,  or  if  it  will  affect  their  happiness, 
or  if  they  cannot  associate  with  him  without  moral  contamination — or  if,  because  they 
associate  with  him,  others  will  shun  their  society.  If  it  be  established  to  the  satisfactioB 
of  the  court  that  the  fkther  of  the  children  from  ten  to  two  years  of  age  is  to  be  considered 
as  guilty  of  the  perpetration  of  an  unnatural  crime,  it  is  impossible  to  permit  any  sort  of 
intercourse  with  his  children  even  ftfter  he  has  escaped  conviction. 

SemhUy  that  under  such  circumstances,  if  the  children  were  with  their  &iher,  it  would  be  the 
duty  of  the  court  to  remove  them. 

This  was  a  petition  presented  by  a  father,  a  clergyman,  to  have 
the  custody  of  his  infant  children.  It  was  entitled  in  the  matter  of 
the  infants,  (naming  them,)  and  stated  his  marriage  in  1835  with  his 
present  wife,  and  that  the  above  six  infants  were  their  lawful  children, 
and  were  infants  of  the  ages  foUowing :  three  daughters,  fifteen,  four- 
teen, and  thirteen,  a  son  eleven,  a  daughter  nine,  and  a  son  eight 
years  of  age.  That  the  wife  had,  since  the  month  of  January  lo46, 
been  and  still  was  living  separate  and  apart  from  him.  That  the  pe- 
titioner's children  were  then  in  her  custody,  and  that  contrary  to  the 
wishes  of  the  petitioner,  and  without  sufficient  cause,  she  refused  to 
permit  him  to  have  the  care  or  custody  of  them,  or  any  of  them,  or 
to  have  access  to,  or  see  them  or  any  of  them.  That  in  reply  to  an 
application  made  on  behalf  of  the  petitioner  by  his  agent  to  the  so- 
licitors acting  for  his  wife  in  a  certain  cause  pending  in  this  court 
between  the  petitioner  and  his  wife  and  other  persons,  and  by  which 
application  it  was  requested  that  the  petitioner  might  at  all  reason- 
able times  have  interviews  with  his  children,  the  solicitors  wrote  a  let- 
*ter  to  the  petitioner's  agents  dated  27th  day  of  June  1851,  wherein 
they  stated  among  other  things  that  they  were  instructed  to  decline 
acceding  to  such  request,  and  to  say  that  an  application  by  the  peti- 
tioner for  that  purpose  would  be  opposed  to  the  uttermost  That  the 
.petitioner's  wife  had  abetted  and  assisted  in  withholding  from  him 
the  care  and  control  of  his  children  by  divers  persons,  and  that  the 
petitioner  was  apprehensive  that  any  attempt  on  his  part  to  enter  the 
residence  of  his  wife  and  to  obtain  possession  of  or  to  have  access  to 
his  children  would  lead  to  a  breach  of  the  peace,  and  under  the  cir- 
cumstances aforesaid  he  was  unable  to  procure  access  to  his  children, 
or  any  of  them  without  the  interference  of  this  court  That  the  pe- 
titioner was  willing  and  desirous  to  receive,  sustain,  and  support  his 
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children,  and  he  therefore  prayed  that  hia  wife  might  be  ordered  to 
produce  and  deliver  up  the  above-named  infants  to  him,  and  that  if 
necessary  a  writ  or  writs  of  habeas  corpus  directed  to  his  wife  might 
issue  for  that  purpose,  or  that  such  other  order  might  be  made  as 
the  court  should  see  fit  This  petition  was  served  on  the  wife  only, 
and  no  other  affidavit  was  filed  in  support  of  it  than  that  of  the  pe- 
titioner, which  echoed  the  petition  excepting  only  in  the  following 
passagies :  ^  I  say  that  the  said  children  are  now,  as  I  believe,  sup- 
ported and  maintained  bv  and  out  of  the  moneys  belonging  to  me, 
but  which  my  said  wife  claims  to  be  entitled  to  and  for  her  separate 
use  by  virtue  of  certain  deeds,  the  execution  whereof  was  improperly 
obtained  from  me  in  the  year  1846,  and  that  I  have  lately  instituted 
a  suit  in  this  honorable  court  for  the  purpose  of  setting  aside  such 
deeds,  and  the  same  is  now  pending."  ''  I  say  and  assign  as  a  rea- 
son for  making  this  application  during  the  pendency  of  the  said  suit, 
that  being  deprived  ot  my  said  children  I  am  utterly  desolate,  and 
in  great  distress  of  mind  as  well  on  account  of  their  future  position 
as  my  own."  The  only  respondent,  the  petitioner's  wife,  filqd  affida- 
vits bearing  testimony  to  her  religiously  and  carefully  training  the 
children,  and  to  her  being  a  fit  and  proper  person  to  have  them  in  her 
custody,  and  to  have  the  direction  of  their  education.  No  imputa- 
tion whatever  was  made  on  her  by  the  petitioner.  The  wife's  affida- 
vit contained  the  following  passages:  '^  I  say  that  said  children  are 
now  residing  with  me,  except  my  eldest  son,  and  that  I  am  living  sepa* 
rate  and  apart  from  my  said  husband  the  petitioner.  I  say  that  in 
January,  1846,  the  said  petitioner  executed  certain  deeds,  respectively 
bearing  date  the  24th  day  of  the  same  month,  whereby  or  by  some  of 
which,  property  in  the  funds,  and  secured  on  bonds  and  transfers  of 
mortgage,  were  assigned  to  certain  trustees  for  the  benefit  of  myself 
and  my  children,  by  the  said  petitioner,  with  power  to  me  to  direct  the 
income  thereof,  or  of  any  part  thereof,  to  be  paid  to  said  petitioner. 
I  say  that  the  said  infants  were  voluntarily  left  in  my  custody  by  the 
said  petitioner  on  the  5th  of  January  1846,  and  for  some  time  there- 
after remained  in  such  custody,  with  the  privity  and  approbation  of 
the  said  petitioner ;  but  since  that  time  the  said  petitioner  has  with- 
drawn his  approbation  of  such  my  custody  of  the  said  infants ;  but  I 
say  that,  although  such  approbation  has  been  withdrawn,  the  said 
petitioner  has  not  ever,  from  January  1846  down  to  the  commence- 
ment of  the  suit  referred  to  in  his  affidavit,  required  that  the  custo- 
dy of  the  said  infants  should  be  given  up  to  him.  I  say  that  my  in- 
come, applicable  to  the  maintenance  and  education  of  the  said  in- 
fants, (over  and  above  the  annuity  appointed  by  me  in  favor  of  the 
said  petitioner,  by  virtue  of  one  of  the  aforesaid  indentures,)  amounts 
to  7502.  per  annum  or  more,  and  that  from  the  said  month  of  Janu- 
ary, 1846,  to  the  present  time,  the  said  income,  by  the  family  arrange- 
ment efiected  by  the  said  indentures,  has  been  duly  and  faithfully  ap- 
plied by  me  in  the  maintenance,  education,  and  support  of  said  in- 
fants. I  say  that  I  am  ready  and  willing  to  continue  the  application 
of  the  said  income,  in  the  said  manner  and  according  to  the  position, 
and  station,  and  future  prospects  in  the  world  of  said  infants,  and  in 
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pursuance  of  said  family  airangement  so  effected  as  aforesaid."  .  • 
^  I  say  that  all  the  said  infants  are  carefully  and  religiously  educated 
under  my  own  personal  care  and  superintendence,  and  that  said  fe- 
male infants  have  the  attendance  of  a  governess,  who  was  selected 
and  appointed  by  said  petitioner  prior  to  January  1846,  and  the  said 

eldest  male  infant  is  at  school  at ,  and  the  said  younger  male 

infant  has  also  the  attendance  of  the  said  governess,  and  is  educated 
with  the  female  infants,  and  all  the  said  infants  have  other  proper  in« 
structors,  duly  qualified  to  educate  them.  I  say  I  believe  that  it  will 
be  material  to  the  benefit  of  said  infants,  that  they  should  remain  in 
my  custody  and  under  my  care."  The  affidavit  then,  after  denying 
that  the  wife  was  abetted  by  any  one,  proceeded :  "  but  I  admit  it  to 
be  true  that,  for  the  safety  and  advantage  of  said  infants,  I  do  keep 
them  under  my  own  care,  and  as  far  as  I  can  from  the  control  and 
management  of  said  petitioner,  and  because  the  said  infants  remain- 
ing in  my  custody  is  conformable  to  the  intention  of  said  family  ar- 
rangement, intended  to  be  effected  by  the  said  deeds  of  the  24th  of 
January,  1846,  and  because  their  so  remaining  is,  as  I  believe,  essen- 
tial to  their  welfare.  I  say  that  I  have  been  twice  subjected  to  the 
pain  and  humiliation  of  my  eldest  son  bein^  refused  admission  into 
two  schools,  the  masters  of  such  schools  aUeging,  as  the  reason  for 
their  refusal,  the  injury  likely  to  arise  to  the  repute  of  such  schools 
if  it  were  known  that  a  child  bearing  the  name  of  said  petitioner, 
and  known  to  be  his  son,  was  there.  I  say  that  I  verily  believe  that 
the  said  governess  so  selected  and  appointed  by  the  said  petitioner, 
would  immediately  relinquish  the  education  of  said  infants  if  said 
petitioner  was  allowed  to  have  any  interview  with  them.     I  say  that 

said  governess  is  the  niece  of ,  and  that  when  her  uncle  was 

acquainted  with  the  fact  of  the  said  infants  having  been  left  in  my 
custody  as  aforesaid,  he  stipulated  by  express  agreement  to  the  effect 
that  so  long  as  she  continued  to  act  as  governess  no  communication 
or  access  by  said  petitioner  with  or  to  said  infants  should  be  had  or 
permitted,  and  that  if  any  such  communication  or  access  did  take 
place,  she  should  be  at  liberty  immediately  thereupon  to  resign  her 
said  situation.  I  say  that  my  said  eldest  son  is  now  placed  at  school, 
but  he  was  only  admitted  thereto  on  the  condition  that  he  should 
pass,  and  he  does  pass,  by  an  assumed  name,  and  upon  the  assur- 
ance that  no  communication  or  interview  should  take  place  between 
my  said  son  and  the  said  petitioner  while  at  such  school.  I  say  thai 
a  master  who  is  engaged  to  instruct  the  said  female  infants  inquiredi 
before  he  would  enter  upon  his  duties,  whether  there  was  to  be  any 
communication  with  the  said  petitioner,  and  only  entered  on  the  per- 
formance of  his  duties  after  he  was  assured  that  there  would  not  be 
any  such  communication.  I  say  that  several  persons  of  respectabili- 
ty, and  whose  acquaintance  is  valuable  to  children  of  the  ages  of 
the  said  infants,  have  only  permitted  the  visits  of  the  said  infants  to 
their  families  on  the  distinct  understanding  that  there  was  to  be  no 
communication  between  the  said  infants  and  their  father.  I  say  I 
believe  that  any  intercourse  or  interview  whatever  between  the  said 
petitioner  and  the  said  infants,  or  any  of  them  would  be  in  the  high- 
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est  degree  injurious  to  them,  and  as  to  one  of  them,'  namely,  my  said 
eldest  daughter,  would  be  dangerous  to  her  health." 

A  surgeon,  who  resided  at  the  place  where  the  wife  of  the  peti- 
tioner lived,  deposed  thus :  "  I  say  that  I  am  intimately  acquainted 
with  many  of  the  most  respectable  persons  in  this  town  and  neigh- 
borhood, and,  judging  from  my  own  feelings  as  the  father  of  a 
large  family,  I  conscientiously  believe  that,  if  the  said  petitioner  were 
permitted  to  have  access  to  or  communication  with  said  infants,  in 
however  qualified  or  restricted  a  manner  such  access  or  communica- 
tion might  be,  such  persons  would  refuse  to  hold  any  intercourse  with 
said  infants  or  permit  them  to  visit  in  their  said  families." 

The  solicitor  of  the  respondent,  in  the  matter  of  this  petition,  (and 
who  was  formerly  the  solicitor  for  the  petitioner,)  in  his  affidavit, 
spoke  as  follows  :  "  I  say  that  I  have  been  informed  and  believe  it  to 
be  true,  as  alleged  in  the  bill  of  the  petitioner,  filed  in  this  court,  and 
which  suit  is  mentioned  in  the  affiaavits  of  the  petitioner,  that  the 
petitioner  was,  on  the  5th  of  January,  1846,  apprehended  and  con- 
veyed to  the  police  office •,  and  from  thence  on  the  same  day 

to  the prison,  on  a  charge  of  having  committed  an  unnatural 

and  capital  crime  ;  that  on  the  evening  of  said  5th  of  January,  1846, 
I  went  to  said  prison  and  saw  the  petitioner,  having  in  the  fliean  time 
ascertained  the  nature  of  the  charge  brought  against  him,  and  of  the 
depositions  which  had  been  taken  in  support  thereof;  that  on  the  6th 
of  January,  1846,  the  petitioner  was  again  brought  up  before  the 

magistrates  and  was  committed  to  the  gaol  in ^  to  abide  his  trial 

on  said  charge ;  that,  on  the  petitioner's  apprehension  he  gave  the 
false  name  of ,  and  that  the  alleged  pcurticipator  in  the  said  al- 
leged capital  crime  was  a  private  soldier ;  that  the  grand  jury  on  the 
said  6th  day  of  January,  1846,  found  a  true  bill  against  both ;  that 
application  was  made  to  the  judges  for  a  postponement  of  the  trial 
until  the  next  session,  which  was  granted,  and  that,  on  Wednesday, 
the  4th  of  February,  in  the  same  year,  1846,  the  petitioner  was,  by  his 
false  and  assumed  name,  together  with  the  soldier,  placed  on  his  trial 
for  said  capital  felony,  when  the  counsel  for  the  prosecution  applied 
for  the  further  postponement  of  the  same,  which  was  granted,  until 
the  end  of  the  said  session;  and  that  on  Saturday  the  7th  day 
of  the  same  month,  the  petitioner,  by  his  false  and  assumed 
name,  and  the  soldier,  were  again  placed  at  the  bar;  and  after 
another  and  ineffectual  attempt  on  the  part  of  the  counsel  for  the 

f)rosecution,  to  have  the  trial  postponed,  the  petitioner  (described  as  a 
aborer,  being  the  occupation  by  which  he  described  himself  when  he 
was  before  the  magistrates,)  and  the  soldier,  were  arraigned  on  the 
capital  charge,  but  no  witnesses  appearing,  the  learned  judge  who 
presided  addressed  the  jury,  telling  them  it  was  impossible  to  say 
whether  the  witnesses  had  been  kept  out  of  the  way  or  not,  but  that 
it  would  be  unjust  to  keep  persons  in  custody  when  there  was  no  evi- 
dence offered  against  them,  and  that  it  was  therefore  the  duty  of  them, 
the  jury,  to  return  a  verdict  of  not  guilty ;  whereupon  the  jury  did 
return  a  verdict  of  not  guilty  accordingly."  .  .  .  "  I  say  that  dur- 
ing the  imprisonment  of  the  said  petitioner  on  the  said  capital  charge, 
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I  had  many  interviews  with  him  in  the  said  gaol,  at  which  interviews 
conversations  took  place  between  us,  the  effect  of  which  I  do  not  fed 
warranted,  on  account  of  the  professional  relation  existing  between 
lis,  to  disclose,  unless  required  by  him  so  to  do ;  and  during  such  in- 
terviews, I  acted  as  his  solicitor,  and,  in  that  character,  prepared  cer- 
tain deeds,  which  bear  date  the  24th  day  of  January,  1846,  by  some 
or  one  of  which  trusts  were  declared  of  such  part  of  the  property  of 
the  said  petitioner  as  he  had  transferred,  and,  by  some  other  of  which, 
the  remaining  parts  of  the  property  of  said  petitioner  were  conveyed 
and  assigned  to  trustees,  and  certain  trusts  were  by  such  deeds  de- 
clared thereof,  and  that  in  all  said  indentures  it  is  recited  that  the 
same  were  executed  for  making  further  provision  for  said  petitioner's 
said  wife  and  children.  I  say,  as  alleged  in  the  aforesaid  bill  of  the 
said  petitioner,  which  is  so  as  aforesaid  referred  to  in  the  said  peti- 
tioner's said  affidavit,  that  on  the  aforesaid  7th  day  of  February, 
1846,  immediately  after  the  said  petitioner  was  so  acquitted  of  the 
said  capital  felony  as  aforesaid,  the  said  petitioner  was  discharged 
from  the  said  gaol,  and,  acting  under  my  advice,  and  in  order  that 
the  said  petitioner  might  not  be  apprehended  on  a  charge  of  a  minor 
offence  founded  on  the  depositions  already  taken  against  him,  which, 
I  was  advised  by  counsel  learned  in  the  law,  the  said  petitioner  could 
have  been,  he  was  conveyed  by  a  clerk  in  my  service  to  the  ■ 

railway  station,  whence  he  proceeded  to  ,  and  on  the  same 
evening  crossed  over  to  the  continent,  where  he  remained  (excepting 
two  short  visits  to  England)  down  to  the  5th  day  of  October  in  the 
same  year,  1846.  I  say  that  I  have  been  informed,  and  believe  it  to 
be  true,  that  the  said  petitioner,  in  consequence  of  the  said  charge 
and  trial,  and  notwithstanding  ^his  aforesaid  acquittal,  at  the  instance 
of  the  patron  of  the  living  he  held,  and  in  order  to  prevent  the  official 
superior  of  the  said  patron  from  taking  proceedings  to  enforce  a  re- 
signation thereof,  did  resign  in  due  form  the  said  office,  and  thereby 
deprive  himself  of  the  income  derived  therefrom,  amounting,  as  I 
have  been  informed  and  believe  to  be  true,  to  the  sum  of  4502.  per 
annum,  or  more.  I  say  that  I  have  not  acted  as  solicitor  for  the  said^ 
petitioner  since  the  end  of  the  year  1846 ;  that  I  have  heard  and  be- 
lieve it  to  be  true,  that  the  said  petitioner,  on  the  14th  day  of  Febru- 
ary, 1848,  acting  upon  the  advice  and  recommendation  of  a  physician, 
entered  into  a  lunatic  establishment  or  asylum  at ,  and  re- 
mained an  inmate  of  the  same  until  the  5th  day  of  March,  1848, 
when  he  was  discharged  therefrom  by  order  of  the  commissioners  of 
lunacy,  as  sane." 

A  brother  of  the  respondent,  in  his  affidavit,  thus  deposed :  "  I  say 
that,  acting  for  the  said  petitioner's  said  wife,  I  endeavored  to  place 
the  said  infant,  her  eldest  son,  at  two  several  schools,  one  being  at 

and  the  other  being  at • ;  but  the  mistress  of  one  and 

the  master  of  the  other  positively  refused  to  receive  the  said  infant, 
on  the  express  ground,  stated  by  each  of  them,  that  the  reputation  of 
their  said  schools  would  suffer  if  a  child,  known  to  be  the  son,  and 
bearing  the  name  of  the  said  petitioner,  were  received  therein ;  that, 
notwithstanding  the  acquittal  of  said  petitioner,  he  surrendered  his 
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said  living  sometime  about  the  end  of  said'month  of  Febraary,  1846, 
to  the  patron  thereof;  I  know  that  the  bishop  of  the  diocese  in  which 
said  vicarage  is  situate  required  the  petitioner  to  resign  his  benefice, 
as  did  also  the  patron  thereof,  each  of  them  having  full  knowledge  of 
the  acquittal  of  the  petitioner ;  that  I  have  heard  and  believe  the 
same  to  be  true  that,  at  the  time  of  the  apprehension  of  the  petitioner 
on  said  charge,  he  was  at  a  private  room  in  a  public  house  in  corn- 
pan}  with  the  said  soldier,  and  that  the  petitioner  paid  for  a  pint  of 
beer,  called  half-and-half,  which  he  had  ordered  for  himself  and  the 
Boldier.  I  say  that  I  have  heard,  and  believe  it  to  be  true,  that  the 
petitioner  was,  at  an  earlier  part  of  the  said  5th  January,  1846,  in 
another  public  house  in  company  «irith  the  said  soldier,  and  that  the 
petitioner  and  his  said  companion  were  turned  out  of  the  public 
house  by  the  landlord  thereof;  and  that,  on  the  Monday  before  the 
said  5th  January,  1846,  he  was  in  company  with  said  soldier,  both  in 

■  street  and  also  in  a  public  house  in  a  street  leading  out  of 

street."  The  witness  then  deposed  to  the  fact  of  the  engage- 
ment of  the  governess  and  the  stipulation  relating  to  the  non-access 
of  the  father,  as  stated  in  the  wife's  affidavit,  and  proceeded  :  "  I  say 
that  I  have  heard,  and  believe  it  to  be  true,  that  the  said  infants  would 
be  totally  excluded  from  the  society  of  other  children  of  their  own 
station  in  life  by  the  parents  of  such  other  children,  if  such  parents 
were  made  aware  of  any  intercourse,  however  limited  or  however 
carefully  guarded,  taking  place  between  the  said  petitioner  and  his 
said  children,  or  any  of  them ;  I  say  I  have  been  informed  and  be- 
lieve that  the  heads  of  families  where  said  infants  are  now  admitted 
have  admitted  them  on  the  condition  that  no  intercourse  be  permit- 
ted between  them  and  their  said  father." 

A  surgeon,  residing  near  the  petitioner's  former  place  of  abode,  de- 
posed thus :  <<  I  say  that  I  am  intimately  acquainted  with  many  of 
the  most  respectable  persons  in  the  neighborhood  of  the  living  oi  the 
petitioner,  and  who  have  known  him ;  that  I  believe  such  persons 
would,  if  any  communication  were  known  to  take  place  between  the 
infants  and  their  father,  refuse  to  hold  any  intercourse  with  such  in- 
fants, or  permit  such  infants  to  visit  in  their  families,  as  they  now  do  at 
the  houses  of  some  such  persons ;  and  that  were  any  communication 
known  to  exist  between  the  said  children  and  their  father,  they  would 
be  wholly  excluded  from  respectable  society." 

A  surgeon,  living  where  the  respondent,  (the  petitioner's  wife)  re- 
sided, swore  thus :  "  I  say  that  the  abovenamed  infanta  are  accus- 
tomed to  visit  my  family  and  associate  with  my  children,  but  that 
their  visits  and  association  are  on  the  understanding  that  their  father 
shall  not  have  access  to  or  communicate  with  said  infants ;  that  if 
said  petitioner  shall  be  permitted  to  have,  and  shall  have  access  to,  or 
communicate  with  said  infants,  in  however  qualified  or  restricted  a 
manner,  I  shall  feel  it  a  duty  I  owe  to  my  own  family  to  forbid  them 
or  any  of  my  children  to  receive  any  visits  from,  or  nave  any  associ- 
ation with,  the  said  infants ;  that  my  reason  for  considering  such  a 
course  a  duty  on  my  part  is  that  I  consider  the  said  petitioner  to  be 
a  person  of  so  much  disrepute  that  any  association  or  connection 
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"with  him,  or  with  aoy  pereon  known  to  be  ctssociated  with  him,  by 
my  family  or  my  chUdren,  would  tend  materially  to  damage  their 
character  and  reputation  in  the  world." 

A  clergyman  of  the  same  neighborhood  thus  deposed :  '<  I  say  that 
the  abovenamed  infants  are  accustomed  to  visit  my  family  and  asso- 
ciate with  my  grandchildren,  but  that  their  visits  and  association  are 
on  the  understanding  that  their  father  shall  not  have  access  to  or  com- 
munication with  the  said  infants ;  that  if  the  petitioner  shall  be  per- 
mitted to  have  and  shall  have  access  to  or  communication  with  the 
said  infants  in  however  qualified  or  restricted  a  manner,  I  shall  feel 
it  a  duty  I  owe  to  my  family  and  character  to  forbid  them,  or  any  of 
my  grandchildren,  to  receive  any  visits  from,  or  have  any  associa- 
tion with,  the  said  infants ;  that  my  reason  for  considering  such  a 
course  a  duty  on  my  part  is  that  I  consider  the  said  petitioner  to  be  a 
person  of  so  notoriously  bad  character  and  of  such  disrepute  that  any 
association  or  connection  with  him,  or  of  any  person  known  to  be  as- 
sociated with  him,  by  my  family,  or  my  grandchildren,  would  tend  ma- 
terially to  damage  their  and  my  character  and  reputation  in  the  world" 

A  justice  of  the  peace  also  of  the  same  neighborhood  in  his  affida- 
vit said :  ''  I  say  that  the  abovenamed  infants  are  accustomed  to  visit 
my  family  and  associate  with  my  children,  but  their  visits  and  asso- 
ciation are  on  the  understanding  that  their  father  shall  not  have  ac- 
cess to,  or  communication  with,  the  said  infants ;  that  if  said  petitioner 
shall  be  permitted  to  have  and  shall  have  access  to  or  communication 
with  said  infants  in  however  qualified  or  restricted  a  manner,  I  shall 
feel  it  a  duty  I  owe  to  my  own  family  to  forbid  them  or  any  of  my 
children  to  receive  any  visits  from  or  have  any  association  with  said 
infants ;  that  my  reason  for  considering  such  a  course  a  duty  on  my 
part,  is  that  I  consider  the  said  petitioner  to  be  a  person  of  such  pro- 
fligate and  disreputable  character  that  any  association  or  connection 
with  him,  or  with  any  persons  known  to  be  associated  with  him,  by 
my  family  or  my  children,  would  tend  materially  to  damage  their 
character  and  reputation  in  the  world." 

A  copy  of  the  depositions  of  the  witnesses,  sworn  before  the  ma- 
gistrate, and  on  which  the  petitioner  was  committed  for  trial,  was 
proved,  from  which  it  appeared  (if  they  were  true)  that  the  capital 
felony  had  been  committed,  the  petitioner  being  the  passive  instru- 
ment in  the  offence.    This  was  the  respondent's  case. 

In  reply  to  the  above  evidence  the  petitioner  filed  two  affidavits,  in 
one  of  which  he  swore  thus ;  "  I  say  that  I  was  and  am  wholly  inno- 
cent of  the  charge  of  having  committed  the  unnatural  and  capital 

crime  mentioned  in  the  affidavit  of  the  said (the  solicitor) 

sworn  in  this  matter,  and  that  I  never  did  commit  or  permit,  or  at- 
tempt to  commit  or  permit  the  same  or  any  such  crime.     I  say  that 

when  in  prison  I  told  the  said (solicitor,)  that  the  charge 

against  me  was  false,  as  in.  fact  it  was,  and  I  was  then  ready  to  an- 
swer the  said  charge  or  any  other  charge.  I  say  that  I  observe  that 
the  said (the  solicitor,)  has  alleged  in  his  affidavit  that  seve- 
ral communications  took  place  between  him  and  me  the  effect  of 
which  he  says  he  does  not  feel  warranted  in  disdosing  on  account  of 
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the  professional  relation  between  us,  but  I  say  that  the  said 


(the-solicitor,)  after  be  had  caused  all  my  property  to  be  taken  from 
me  in  manner  aforesaid,  turned  round  upon  me  and  acted  for  my  op- 
ponents, and  said  all  he  could  to  my  injury ;  and  that  if  he  were  to 
speak  the  truth  he  could  not  say  otherwise  than  that  I  always  said 
that  I  was  not  guilty,  and  that  the  witnesses  were  false  witnesses 
against  me/' 

Three  days  later  the  petitioner,  by  his  other  affidavit,  swore  as  fol- 
lows :  ^  As  to  divers  interviews  alleged  to  have  been  between  the  said 
soldier  and  myself,  I  say  that  I  never,  to  nay  knowledge,  saw  the  said 
soldier  but  once  before  the  day  on  which  i  Vas  apprehended  on  the 
said  charge.  I  say  that  on  that  occasion  I  met  him  casually  in  the 
street,  and  that  he  demanded  money  which  I  had  not  in  my  posses- 
sion. And  I  also  say,  on  the  day  on  which  I  was  apprehenoea  I  met 
him  for  the  purpose  of  giving  him  the  money  which  he  had  so  de- 
manded ;  but  I  altogether  deny  that  on  either  of  the  occasions  afore- 
said, or  on  any  other  occasion,  I  or  said  soldier  did  commit  or  permit| 
or  attempt  to  commit  or  permit,  the  said  unnatural  and  capital  crime 

mentioned  in  the  affidavit  of  said (the  solicitor,)  sworn  in  this 

matter,  and  that  I  never  did  commit  or  permit,  or  attempt  to  commit 
or  permit,  the  same  or  way  other  such  crime." 

In  addition  to  these  amdavits,  six  medical  men  and  one  clergyman 
deposed  to  the  excellence  of  the  petitioner's  character,  their  testimony 
extending  to  an  acquaintance  from  1847  to  1851.  No  evidence  was 
offered  by  the  respondent  in  denial  of  the  statements  made  in  the 
petitioner's  second  and  third  affidavits,  of  of  the  testimony  of  his  wit- 
nesses. 

MaHns  and  HamUUm  Humphreys^  for  the  petitioner,  stated  their  wil- 
lingness to  abandon  so  much  of  the  petition  as  sought  the  delivery 
up  of  the  children  to  the  father,  if  an  order  were  made  for  his  access 
to  them,  at  such  timesy  and  regulated  in  such  manner,  as  the  court 
might  think  proper. 

The  Vice-Chancellor.  All  I  could  do  would  be  to  order  that  the 
chUdren  should  be  delivered  to  the  father,  were  I  disposed  to  do  any 
thing  on  this  petition.  I  could  not,  however,  do  that,  for  the  purpose 
or  with  the  view  of  forcing  the  wife  to  accede  to  a  claim,  however 
reasonable  that  claim  might  be,  of  access  to  the  children.  I  could 
not  affect  the  children  by  means  of  lorce  put,  in  this  manner,  on  the 
wife. 

M(din$  and  BamiUon  Humphreys  then  proceeded  to  argue  on  the 
strict  legal  right  of  the  father  to  have  the  custody  of  the  children,  and 
cited  Shelley  v.  Wesibrooke^  Jacob,  266 ;  Lyons  v.  Blenkin,  Id.  24d ; 
Wellesley  v.  T%e  Duke  of  Beaufortj  2  Russ.  1 ;  Lord  WestmeaiVs 
€ase^  Jacob,  251 ;  Warde  v.  Warde,  2  PhilL  786 ;  /n  re  Spence^  Id. 
247;  In  re  Fym^  2  De  Gex  &  Sm.  457. 

BetheUy  WiUcoek^  and  Bone^  for  the  respondent 
VOL.  XI.  25 
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McUinSj  in  reply. 

The  Vice-Chancellor.  The  ground  for  granting  the  writ  of  Aa- 
beas  corpus  by  this  court  is  not  the  same  as  for  the  grant  of  it  by  a 
court  of  law.  At  law  the  issue  of  the  writ  is  ex  debUo  jusiititB^  and 
in  a  sense  it  is  so  here ;  but  the  court  of  chancery  has  a  jurisdiction 
respecting  it  infinitely  beyond  that  of  a  court  of  law.  Although  this 
is  a  petition  asking  for  a  habeaa  corpus^  if  I  saw  my  way,  which  I  do 
not,  I  could  make  a  modified  order  respecting  access.  Under  the  cir- 
cumstances of  this  case,  whether  I  am  to  do  any  thing  or  not,  must 
depend  on  this  question,  not  whether  I  am  perfectly  satisfied  of  the 
petitioner's  guilt,  but  whether  I  am  satisfied  that  he  has  so  conducted 
himself,  as  that  I  ought,  upon  the  materials  before  me,  to  treat  him 
as  if  he  were  a  guilty  man.  Because  once  suppose  it  to  be  esta- 
blished that  he  is  to  be  treated  as  a  guilty  man,  the  duty  of  the  court 
is  plain.  No  case  has  been  cited  before  me  to-day  applicable  to  a 
case  of  this  kind  —  at  all  applicable  to  the  case  in  hand.  When  the 
court  refuses  to  give  possession  of  his  children  to  the  father,  it  is  the 
paramount  duty  of  the  court  to  do  so  for  the  protection  of  the  child- 
ren themselves,  and  the  court  will  perform  that  duty  if  the  father  has 
so  conducted  himself,  as  that,  it  will  not  be  for  the  benefit  of  the  in- 
fants that  they  should  be  delivered  to  him, — or  if  their  being  with 
him  will  affect  their  happiness,  —  or  if  they  cannot  associate  with  him 
without  moral  contamination,  —  or  if,  because  they  associate  with 
him,  other  persons  will  shun  their  society.  My  opinion  is,  that  if  it 
be  established  to  my  satisfaction  that  the  father  of  the  children,  from 
ten  to  two  years  of  age,  is  to  be  considered  by  me  as  guilty  of  the 
perpetration  of  an  unnatural  crime,  it  is  impossible  to  permit  any  sort 
of  intercourse  with  his  children,  even  after  he  has  escaped  conviction. 
Had  he  been  convicted,  it  is  needless  to  say  that  no  intercourse  could 
take  place,  for  he  would  have  been  sentenced  to  death.  A  party  may 
escape  conviction  of  the  crime,  and  yet  the  court  may  be  convinced 
of  his  guilt— may  experience  an  overwhelming  conclusion  as  to  his 
criminality.  Such  is  the  impression  made  on  my  mind  on  the  pre- 
sent occasion  upon  the  evidence  before  me.  Direct  and  absolute 
proof  of  guilt  seems  now  to  be  beyond  our  reach :  the  truth  must  re- 
main a  secret  between  this  man  and  his  Maker.  I  say,  however,  that 
I  never  saw  indications  of  guilt  so  clear.  The  case  is  this,  and  I  read 
it  from  the  solicitor's  affidavit,  and  which  is  so  far  uncontradicted. 
"  I  say  that  I  have  been  informed  and  believe  it  to  be  true  that  the 
said  petitioner  wasj  on  the  5th  of  January,  1846,  apprehended  and 
conveyed  to  the  police  office,  and  from  thence  on  the  same  day  to 
prison  on  a  charge  of  having  committed  an  unnatural  and  capital 
crime.  I  say  that,  on  the  evening  of  said  5th  of  January,  1846, 1 
went  to  said  prison  and  saw  the  said  petitioner,  having  in  the  mean 
time  ascertained  the  nature  of  the  charge  brought  against  him,  and 
of  the  depositions  which  had  been  taken  in  support  thereof:  I  say 
that,  on  the  6th  of  January,  1846,  the  said  petitioner  was  again 
brought  up  before  the  magistrates,  and  was  committed  to  abide  his 
trial  on  said  charge.    I  say  that,  on  said  petitioner's  apprehension,  be 
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Eve  a  false  name,  and  that  the  alleged  participator  in  the  said  al- 
jed  capital  crime  was  a  private  soldier."  The  deponent  then  goes 
on  to  detail  the  postponement  of  the  trial  and  says :  '*  That,  on  Wed- 
nesday the  4th  of  February,  1846,  the  said  petitioner  was  by  his  said 
false  and  assumed  name,  together  with  the  said  soldier,  placed  on 
his  trial  for  the  said  capital  felony,  when  the  counsel,"  and  so  on,  de- 
scribing the  further  postponement,  and  then  the  trial  and  acquittal  for 
want  of  the  appearance  of  the  witnesses.  The  depositions  of  the 
witnesses  sworn  before  the  magistrates,  show  that,  if  true,  a  capital 
felony  was  undoubtedly  committed.  Three  witnesses  depose  to  cer- 
tain facts,  two  of  them  to  the  fact  of  the  offence,  and  to  rushing  into 
the  room,  the  confusion  of  the  parties  and  the  state  of  the  dress  of 
the  accused  persons,  and  a  third  witness  to  the  latter  circumstance. 
Upon  these  depositions,  which  are  sworn  to  with  great  distinctness^ 
and  perhaps  in  terms  in  some  degree  gross,  but  with  no  more  clear- 
ness than  it  was  the  duty  of  the  witnesses  to  give ;  upon  these  depo- 
sitions I  say  the  petitioner  and  the  soldier  were  committed  for  trial. 
Was  then  the  charge  true  or  false  ?  The  trial  followed,  and  that  is 
narrated  in  the  affidavits  of  the  solicitor  from  which  I  have  just  read. 
The  absence  of  witnesses  might  arise  from  the  consciousness  that 
they  could  not  substantiate  the  charge  they  had  deposed  to  before 
the  magistrates,  or  it  might  arise  from  their  being  bribed  to  stay 
away.  If  their  absence  is  to  be  accounted  for  by  their  being  bribed 
to  stay  away  from  the  trial,  I  must  deal  with  the  petitioner  as  if  he 
were  guilty  of  the  offence.  That  he  was  in  an  upstairs  room  of  a 
public-house  with  a  common  soldier,  and  that  he  paid  for  beer,  is  by 
him  not  disputed.  Is  the  rest  of  the  charge  true?  What  is  his  con- 
duct ?  He  sends  for  his  solicitor  and  conveys  away  all  his  property 
before  conviction.  That  is  one  indication  of  a  consciousness  of  guilt 
Whether  it  was  well  conveyed  away  so  as  to  defeat  the  right  of  the 
crown  in  case  of  conviction,  is  a  question.  There  are  very  nice  dis- 
tinctions on  that  question  stated  in  the  books.  There  is  a  difference 
between  the  period  at  which  the  forfeiture  is  worked  as  relates  to  real 
estate,  and  as  relates  to  personal  property.  It  is  quite  sufficient  for  me 
to  know  that  it  is  a  common  and  prevailing  notion  that  property  may 
be  well  conveyed  away  before  conviction,  and  that  this  person  con- 
veyed all  his  property  away  before  his  trial.  The  question  whether 
the  crown  would  interfere  in  such  a  case  is  quite  another  matter.  But 
this  person's  conduct  after  commitment  is  to  me  the  strongest  indi- 
cation of  guilt,  and  of  his  guilt  of  the  whole  of  the  capital  charge ; 
unless  the  crime  were  capital  the  crown  would  acquire  no  right,  and 
need  not  be  defeated. 

Then  comes  one  of  the  strongest  facts  indicative  of  guilt.  The 
solicitor  has  sworn  that  he  had  communications  with  the  petitioner 
when  in  gaol,  but  says  he  does  not  feel  warranted  in  disclosing  the 
effect  of  these  communications  on  account  of  the  professional  relation 
.existing  between  himself  and  the  petitioner,  unless  required  by  him 
so  to  do.  If  the  petitioner  were  innocent,  would  he  not  release  the 
solicitor  from  the  obligation  of  concealment?  Would  he  care  about 
the  disclosure  of  what  passed  between  him  and  his  solicitor  in  pro- 
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fessional  confidence  ?  Would  he  object  to  the  disclosure  by  his  soli- 
citor of  what  passed  between  them  in  their  conversations  in  gaol? 
Would  he  not  rather  permit,  or  still  more,  would  he  not  imperatively 
demand,  the  whole  of  the  conversations  which  passed  relative  to  these 
transactions  to  be  disclosed  ?  But  of  this  he  says,  in  his  affidavits, 
nothing  at  alL  He  does  not  meet  the  suggestion  in  the  affidavit  of 
the  solicitor.  His  not  doing  so,  coupled  with  the  execution  of  the 
deeds,  appears  to  me  the  strongest  mode  of  proving  that  the  claim  of 
the  crown  (which  claim  could  only  arise  on  a  capital  conviction) 
was  one  that  would  arise.  I  may  here  also  remark  that  there  is  a 
very  common,  general  knowledge  that  this  claim  of  the  crown  can 
only  arise  on  a  conviction  for  felony,  and  that  it  does  not  arise  on 
conviction  for  a  misdemeanor.  There  is  no  direct  evidence  before  me 
of  the  mode  in  which  the  witnesses  were  got  out  of  the  way,  if  they 
were  so ;  but  when  we  see  the  description  of  the  witnesses,  one  the 
son  of  a  public-house  keeper,  another  what  is  called  a  town  travetler, 
and  the  other  a  hawker,  and  that  they  all  frequented  a  pubUc-housCi 
and  were  in  a  humble  station  of  life,  we  cannot  fail  to  see  that  their 
absence  may  be  accounted  for  by  supposing  that  high  bribes  were 
given  them  to  get  them  out  of  the  way.  At  any  rate,  the  witnesses 
were  not  forthcoming  at  the  trial,  and  this  person  was  acquit- 
ted. Then  after  the  trial  he  immediately  goes  away;  he  quits 
the  country.  He  says,  and  it  has  been  remarked  upon,  that  he 
went  by  the  advice  of  his  solicitor.  What  of  that?  He  does  not 
release  that  solicitor  from  the  obligation  arising  from  professional 
confidence,  as  to  why  that  advice  was  given.  He  in  fact  goes  away 
If  iilnocent,  why  has  he  not  set  the  solicitor's  tongue  firee  ?  Any  tying 
of  a  man's  tongue  who  can  speak  to  the  truth,  seems  conclusive. 
If  innocent,  the  petitioner  would  be  anxious  to  demand  that  every 
thing  he  had  said  relative  to  a  charge  of  the  commission  by  him  of 
such  an  odious,  horrible,  and  abominable  crime,  should  be  freely  dis- 
closed. To  say  the  least,  it  was  odd  that,  when  discharged,  the  peti* 
tioner  should  go  abroad,  and  not  to  the  bosom  of  his  family,  or,  at 
any  rate,  that  he  should  not  have  sent  for  them,  or  described  to  them 
his  position.  He  has  given  no  evidence  on  this  petition  of  any  com- 
munication between  him  and  his  family  for  six  years,  or  nearly  that 
time.  .He  having  gone  abroad,  this  affair  comes  to  the  ears  of  the 
bishop  of  the  diocese  in  which  the  living  held  by  the  petitioner  is 
situate.  His  lordship  and  the  patron  threaten  proceedings,  and  re- 
quire him  to  resign,  the  bishop  and  patron  having,  as  the  affidavits 
say  (and  on  that  point  they  are  uncontradicted,)  fuU  knowledge  of 
the  acquittal.  The  resignation  takes  place  without  opposition  or 
remonstrance.  This  person  then  remains  abroad  till  about  the  end 
of  the  same  year,  and  then  comes  back.  Does  he  go  then  to  his  fa- 
mily ?  I  do  not  know ;  1  am  uninformed ;  the  affidavits  on  that  point 
are  an  entire  blank.  In  the  beginning  of  1847,  he  is  in  England, 
and,  by  advice,  goes  into  a  lunatic  asylum.  Now,  that  advice  may. 
have  been  very  judicious,  under  the  circumstances,  to  be  given  by  the 
physician  named.  I  confess  I  should  like  to  have  had  an  affidavit 
£rom  that  gentleman ;  his  evidence  on  that  point  would  have  been 


COURTS  OF  CHANCERY,  1852.  293 

Anonjmonfl. 

desirable.  No  one  says,  in  these  affidavits,  that  the  petitioner  was  a 
lunatic.  He  does  not  say  he  was  a  lunatic;  all  he  says  is  that  he 
was  detained  "  as  a  lunatic."  He  himself  even  does  not  say  he  was 
a  lunatic  Now,  what  is  the  explanation  of  all  this  ?  The  hypothesis 
of  his  counsel  is  that,  having  been  threatened  by  a  soldier,  he  gave 
money,  rather  than  have  his  name  mentioned  in  conjunction  with 
such  a  crime,  and  that,  with  a  view  to  allow  matters  to  pass  over,  he 
went  at  first,  by  advice,  into  the  asylum.  In  the  affidavits  of  the  re- 
spondent's brother  in  support  of  her  case,  so  far  as  it  relates  to  the 
resort  by  the  petitioner  to  publfc-houses,  there  is  this  passage :  "  I  say 
that  I  have  heard,  and  believe  the  same  to  be  true,  that,  at  the  time 
of  the  apprehension  of  said  petitioner  on  the  said  charge,  he  was  in  a 
private  room  at  a  public-house,  in  company  with  the  said  soldier,  and 
that  the  said  petitioner  paid  for  a  pint  of  beer,  called  half-and-half, 
which  he  had  ordered  for  himself  and  the  said  soldier.  I  say  that  I 
have  heard  and  believe  it  to  be  true,  that  the  said  petitioner  was,  at 
an  earlier  part  of  said  5th  January,  1846,  in  another  public-house  in 
company  with  the  said  soldier,  and  that  the  said  petitioner  and  his 
companion  were  turned  out  of  the  said  last-mentioned  public-house 
by  the  landlord  thereof;  and  that,  on  the  Monday  before  the  said  5th 
January,  1846,  the  said  petitioner  was  in  company  with  the  said  sol- 
dier in Street,  and  also  in  a  public-house  in  a  street  leading 

out  of Street."     Now,  what  does  the  petitioner  profess  to  say 

to  this?  "  I  say  that  I  was  and  am  wholly  innocent  of  the  charge 
of  having  committed  the  unnatural  and  capital  crime  mentioned  in 
the  affidavit  of  the  said  solicitor  sworn  in  this  matter,  and  that  I  never 
did  commit,  or  permit  or  attempt  to  commit,  or  permit  the  same  or 
any  such  crime."  So  far  as  to  the  crime  itself.  In  his  other  affida- 
vit, sworn  three  days  after  the  one  I  have  just  read  from,  he  goes  on : 
"  And,  as  to  divers  interviews  alleged  to  have  been  between  the  said 
soldier  and  myself,  I  say  that  I  never,  to  my  knowledge,  saw  the  said 
soldier  but  onpe  before  the  day  on  which  I  was  apprehended  on  the 
charge  mentioned  in  the  affidavits  of  the  said  solicitor."  This  denial, 
if  it  be  one,  is  quite  consistent  with  the  statement  made  in  the  affi- 
davit of  the  respondent's  brother.  The  petitioner's  account,  as  we 
shall  presently  see,  is  that  he,  a  man  utterly  unconscious  of  the  exist- 
ence of  the  soldier,  is  met  by  that  soldier,  who  demands  money  ot 
him,  and,  not  having  money  to  give,  agrees  to  meet  him  again  and 
give  him  w^hat  he  demands.  Now,  it  might  be  that  a  man,  having 
money  about  him,  and  having  such  a  demand  made  upon  him,  ac- 
companied by  such  a  threat  as  is  supposed,  but  not  stated,  might  be 
weak  enough  to  comply  rather  than  hazard  publicity,  although  he 
might  be  innocent.  But  it  is  quite  impossible  to  believe  that  an  in- 
nocent man,  unless  utterly  a  fool,  would  meet  the  extortioner  again 
for  the  purpose  of  complying  with  the  ^demand.  Yet  this  person 
thus  proceeds  with  his  account;  —  "I  say  that,  on  that  occasion,  I 
met  him  casually  in  the  street,  and  that  he  demanded  money,  which 
I  had  not  in  my  possession.  And  I  also  say  that,  on  the  day  on 
which  I  was  apprehended,  I  met  him  for  the  purpose  of  giving  him 
the  money  which  he  had  so  demanded ;  but  I  altogether  deny  that, 
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on  either  of  the  occasions  aforesaid  or  on  any  other  occasion,''  he  then 
goes  on  very  much  in  the  same  way  as  before  to  deny  the  crime  oi 
attempt.     Coupled  with  all  this  it  is  to  be  remarked  that  the  solicitor 
states,  and  the  petitioner  does  not  deny,  (and,  however  horrible  it 
may  appear,  it  must  be  taken  as  true,)  that  the  petitioner  performed 
divine  service  in  his  church  on  the  Sunday,  and  that,  on  the  very 
next  day,  he  was  in  the  situation  which  he  has  himself  admitteoL 
Thus  we  see  that  he  says  he  appoints  a  meeting,  and  he  does  not 
deny  that  they  did  meet,  the  place  selected  being  a  public-house,  and 
there  be  orders  beer  for  the  refreshment  of  himself  and  the  soldier  in 
a  private  room.     Now  such  an  account,  so  absolutely  and  absurdly 
incredible,  is  submitted  by  this  person  to  the  court  as  an  explanation, 
and,  coupled  with  the  fact  of  an  acquittal,  is  reUed  on  by  him  as  a 
proof  of  innocence.     In  one  sense  there  has  been  an  acquittal,  if 
there  had  not  he  would  or  might  have  been  hanged  for  the  capital 
felony.     I  must  deal  now  with  this  case  on  the  supposition  of  this  man 
being  guilty.     I  think  the  court  ought  to  go  a  very  great  way,  when 
the  application  is  for  the  removal  of  children  from  the  mother,  to  see 
that  they  are  protected,  and  although  the  court  will  act  for  the  bene- 
fit and  protection  of  children,  it  wUl  act  in  all  respects  with  as  favor- 
able a  feelinff  as  possible  towards  the  father,  even  when  it  refuses  to 
give  the  chudren  up  to  him.     It  is  impossible,  however,  here  not  to 
see  that  contact  of  these  children  with  their  father,  implies  utter  ex- 
clusion of  them  from  every  one  else.     It  is  my  duty  to  see  that  as 
his  society  (whom  I  am  bound  to  take  as  guilty  of  an  unnatural  crime 
in  its  most  aggravated  form)  would  contaminate  them,  they  shall 
not  be  placed  in  any  situation  —  shall  not  enter  into  any  society  — 
in  which  they  may  come  into  contact  with  him,  or  where  he  may 
have  any  chance  of  meeting  them.     And  were  the  children  with  their 
father  I  should  deem  it  my  duty  to  remove  them.     I  have  omitted 
to  observe,  and  I  now  do  so,  that  these  witnesses  gave  their  evidence 
BO  long  ago  as  January  1846,  and  yet  if  they  swore  falsely,  they  have 
not  been  indicted  for  peijury,  as  they  might  have  been  either  at  the 
instance  of  the  petitioner  or  of  the  soldier.     The  wife  is  greatly  to  be 
pitied  —  she  is  to  be  pitied  that  she  must  keep  the  existence  of  the 
father  a  matter  of  mystery  to  her  children ;  must  keep  him  to  their 
vision  as  it  were,  in  a  mist     I  do  not  entertain  any  doubt  what  course 
it  is  my  duty  to  take.     I  never  did  entertain  any  doubt  after  I  had 
once  satisfied  my  mind  that  I  must  deal  with  the  petitioner  as  a 
guilty  man.     Believing  him  to  be  guilty,  the  custody  of  the  children 
by  him  is  out  of  the  question.     That  their  education  should  be  in- 
trusted to  him,  is  equally  out  of  the  question :  and  in  my  opinion, 
under  the  circumstances  of  this  case,  so  proved  to  my  satisfaction, 
any  interview  between  the  father  and  children  is  equally  to  be  pre- 
vented.    All  I  shall  do  will  be  to  dismiss  the  petition. 

A  short  discussion  then  took  place  respecting  the  costs,  but  in  con- 
sequence of  the  peculiar  situation  of  the  petitioner,  so  far  as  regarded 
the  property,  the  subject-matter  of  the  suit  alluded  to  in  the  aJBSda- 
vits,  no  order  was  made  beyond  that  of  the  dismissal  of  the  petition. 
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Sale  —  Specific  Performance. 

Hoaaes  described  in4he  porticalan  as  in  the  respectire  occapations  of  specified  under-tenants, 
and  as  let  to  Messrs.  I.  "  at  the  very  low  rent  of  5<tf.  per  annum,  who  have  received  notice 
to  quit"  at  a  day  past,  but  with  a  subsequent  written  permission  to  occupy  on  the  same 
terms  as  before  until  the  tenements  ara  sold,  were  contracted  to  be  sold  snoject  to  a  condi- 
tion, that  the  purchaser  should  be  entitled  to  the  rents  from  a  specified  daj.  On  comple- 
tion after  that  date,  the  purchaser  claimed  to  be  allowed  a  rent  at  the  rate  of  150/.  a  year, 
tibe  sum  which  the  under-tenants  paid  the  tenant,  on  the  eround  that,  in  allowing  the  tenant 
to  continue  in  possession  at  the  rent  of  50/.  a  year  after  the  date  of  the  contract  for  sale,  tho 
yendors  were  guilty  of  wilful  default  On  a  claim  by  the  vendors  to  enforce  specific  per- 
formance:— 

Beid,  that,  the  purchaser  not  having  required  the  vendors  to  turn  the  tenant  out,  they  were 
not  guilty  of  wilful  default  in  allowing  him  to  remain  at  the  lesser  rent;  and  specific  per- 
mance  was  decreed,  the  plaintiflfs  accounting  only  for  the  lesser  rent 

At  an  auction  for  the  sale  of  Various  hereditaments  in  lots,  belonging 
to  the  plaintiffs,  held  at  Newport,  Lot  5  was  described  as  follows ;  — 

Lot  5.  "  Two  dwelling-houses  and  shops,  formerly  known  as  the 
<  Old  Sloop'  public  house,  situate  in  the  High  street,  Newport,  in  the 
respective  occupations  of  Mr.  W.  H.  Bryant,  tailor  and  draper,  and 
James  Ewins,  pastry  cook,  with  extensive  back  premises  and  large 
yard  and  out-buildings  in  the  rear,  communicating  with  Market 
street;  together  with  two  small  houses  and  cooper's  shops  ad- 
joining the  same,  and  fronting  Market  street;  the  whole,  to- 
5;ether  with  other  premises,  let  to  Messrs.  William  &  Stephen 
ggulden,  as  tenants  from  year  to  year,  at  the  very  low  rent  of 
SOL  per  annum,  who  have  received  notice  to  quit  as  on  the  2d  of 
August,  1848,  but  with  a  subsequent  written  permission  to  occupy, 
notwithstanding  the  expiration  of  the  notice,  upon  the  same  terms  aa 
before,  until  the  tenements  are  sold." 

The  defendant  was  the  best  bidder  for,  and  became  the  purchaser  of 
the  lot  at  the  price  of  1,120/.,  and  by  his  agent  signed  an  agreement  to 
complete  the  purchase  according  to  the  particulars  and  conditions  of  sale. 

The  fourth  condition  of  sale  was  as  follows :  *'  Each  purchaser 
shall  be  entitied  to  the  rents  or  the  apportioned  rents  of  the  lots,  which 
are  let  from  the  said  18th  day  of  November  next,  up  to  which  time 
all  outgoings  will  be  cleared  by  the  vendors ;  but  where  notices  to 
quit  have  been  served  on  the  tenants,  with  liberty  to  occupy,  notwith- 
standing the  expiration  of  the  notice,  upon  the  same  terms  as  before, 
until  the  tenements  are  sold,  there  will  be  no  rent  to  be  received  by 
the  purchaser  beyond  the  time  during  which  the  respective  tenancies 
shall  actually  subsist  K  from  any  cause  whatever  any  purchase  shall 
not  be  completed  within  the  time  above  limited,  the  purchaser  shall 
pay  interest  at  the  rate  of  5L  per  cent  upon  the  purchase  and  timber 
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money  remaining  unpaid  from  the  said  18th  day  of  November  next, 
until  the  actual  completion,  without  prejudice  nevertheless  to  the  last 
condition,  if  th^rendors  should  think  fit  to  act  thereon ;  and  where 
an  apportionmeW  of  the  rents  payable  by  any  tenants  of  the  property 
shall  be  necessary  from  the  division  of  the  same  into  lots  or  otherwise, 
such  apportionment  shall  be  made  by  Mr.  Thomas  Morris,  surveyor, 
of  Newport ;  and  by  which  apportionment  the  purchasers  shall  be 
bound." 

The  contract  was  not  performed  on  the  18th  of  November,  1851, 
the  date  appointed  for  completion.  Afterwards,  the  title  was  accept- 
ed ;  and  on  a  meeting  to  complete  the  purchase,  a  claim  was  made 
on  behalf  of  the  defendant  to  an  apportionment  in  his  favor  of  the 
rent  paid  by  Messrs.  Iggulden's  under-tenants,  on  the  ground  that  by 
the  contract  the  tenancy  of  Messrs.  Iggulden  determined,  the  heredi- 
taments being  then  "  sold ; "  and  that  the  plaintiff's  had  been  guilty 
of  wilful  default  in  permitting  Messrs.  Iggulden  to  continue  to  hold  a 
property  at  a  rent  of  50/.  a  year,  of  which  they  made  150L  a  year,  by 
subletting.  The  plaintiffs  objected  to  this  claim,  on  the  ground  that 
the  particulars  and  conditions  spoke  as  of  the  date  of  the  contract,  and 
referred  to  some  future  period ;  and  the  expression,  "  until  the  tene- 
ments are  sold,"  must  have  reference  to  the  legal  completion  of  the 
contract  The  plaintiffs  filed  a  claim  against  the  defendant  to  enforce 
specific  performance. 

The  cause  now  came  on  for  hearing,  as  a  short  claim,  on  this  ques- 
tion only, 

Swanston  and  Lewis  for  the  plaintiffs. 

W.  M.  James  for  the  defendant 

The  Vice-Chancellor,  after  stating  the  case,  said,  the  defendant's 
claim  was  put  on  the  ground  of  wilful  default  He  thought  the  con- 
duct of  the  vendors  had  none  of  the  features  of  wilful  default  The 
vendors  did  as  much  for  the  benefit  of  the  purchaser  as  they  had  done 
for  themselves,  in  allowing  Messrs.  Iggulden  to  continue  at  the  lesser 
rental  of  50/.  a  year.  If  the  purchaser  had  been  dissatisfied,  it  was  for 
him  to  have  expressed  his  dissatisfaction  to  the  vendors,  and  to  have 
required  them  to  turn  out  the  tenants. 

T7ie  decree  directed  the  specific  performance  of  the  contract^  with  costSy 
the  plaintiffs  accountings  for  the  apportioned  part  of  the  rent  received 
from  Messrs.  Iggulden, 
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Mortgage  —  Equity  of  Redemption  —  Foreclosure  —  Sale. 

Certain  tenements  were,  upon  a  loan  of  200^.,  assigned  by  the  owner  to  the  lender  for  a 
long  term  of  years,  npon  trust  to  sell,  and  out  of  the  proceeds,  first,  to  pay  the  costs  of 
sale ;  secondly,  to  pay  the  200^.,  and  interest ;  and,  thirdly,  to  pay  the  surplus  to  the  owner. 
Xhe  deed  contained  a  coyenant  by  the  owner  to  pay  the  lender  the  200/.,  and  interest,  at 
the  end  of  six  months ;  and,  also,  absolute  oorenants  by  the  owner  for  title,  as  upon  a 
mortga^,  and  for  quiet  enjoyment  by  the  lender  after  default.  Upon  a  bill  to  foreclose 
the  eqmty  of  redemption  in  the  form,  No.  6,  of  schedule  A,  to  the  orders  of  April,  1850 :— > 

Bdd^  that  tiie  case  was  one  for  a  sale,  and  not  for  a  foreclosure. 

By  an  indenture,  dated  the  20th  of  August,  1841,  and  made  be- 
tween Mary  Carter,  of  the  first  part;  Edward  Ilow  and  Elizabeth  his 
wife,  of  the  second  part ;  and  Anthony  Loveband,  of  the  third  part ; 
certain  hereditaments  were,  in  consideration  of  2002.  advanced  by 
Anthony  Loveband,  assigned  and  assured  by  Edward  Row  and  Eliza- 
beth his  wife  to  Anthony  Loveband,  his  executors,  administrators, 
and  assigns,  thenceforth  for  the  then  residue  of  a  term  of  two  thou- 
sand years  therein,  upon  the  following  trusts :  —  "  That  the  said  An- 
thony Loveband,  his  executors,  administrators,  and  assigns,  shall  at 
any  time  hereafter,  when  he  or  they  shall  think  fit  (without  any  fur- 
ther consent  or  concurrence  of  the  said  Edward  Row  and  Elizabeth 
his  wife,  their  executors,  administrators,  or  assigns,)  without  prejudice, 
however,  to  the  right  of  action  of  the  said  Edward  Row  and  Eliza- 
beth his  wife  under  the  agreement  for  giving  notice  hereinafter  con- 
tained, sell  and  absolutely  dispose  of  the  said  hereditaments  either 
by  public  auction  or  by  private  contract,  and  assign  and  assure  the 
same  in  such  manner  as  the  purchaser  or  purchasers  thereof  shall 
direct.  And  that  the  said  Anthony  Loveband,  his  executors,  adminis- 
trators, and  assigns,  should,  out  of  the  trust  money  which  shall  be 
received  by  him  or  them  by  virtue  of  these  presents,  in  the  first  place, 
retain  and  defray  the  costs,  charges,  and  expenses  attending  the  exe- 
cution of  the  trusts  hereby  in  him  and  them  reposed;  secondly, 
retain  unto  himself  and  themselves  the  said  principal  sum  of  200/., 
together  with  interest  for  the  same  at  the  rate  of  5/.  per  cent,  per  an- 
num, clear  of  all  deductions  and  abatements  whatsoever ;  and  thirdly, 
pay  the  residue  or  overplus  unto  the  said  Edward  Row  and  Elizabeth 
his  wife,  or  his  or  her  executors,  administrators,  or  assigns."  The  in- 
denture contained  covenants  by  Edward  Row  and  Elizabeth  his  wife 
with  Anthony  Loveband,  that  they  would,  on  or  before  the  20th  day 
of  February  next,  pay  to  the  said  Anthony  Loveband,  his  executors, 
administrators,  and  assigns,  the  said  principal  sum  of  200/.,  with  in- 
terest for  the  same,  and  absolute  covenants  for  title,  as  on  a  mortgage ; 
and  that  the  said  Anthony  Loveband,  his  executors,  administrators, 
and  assigns,  should,  at  any  time  after  default  should  have  been  made 
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in  payment  of  the  said  principal  sum  of  200/  and  interest,  peaceably 
and  quietly  enter  into  and  enjoy  the  said  hereditaments,  and  receive 
the  rents  without  interruption.  And,  (by  way  of  agreement,  and  not 
so  as  to  affect  any  purchaser  under  the  trusts  for  sale,)  it  was  cove- 
nanted and  declared,  that  no  steps  should  be  taken  bv  the  said  An- 
thony Loveband,  his  executors,  administrators,  or  assigns,  for  selling 
the  said  tenements,  until  the  expiration  of  six  calendar  months  next 
after  the  said  Anthony  Loveband,  his  executors,  administrators,  or  as- 
signs, should  have  given  to  the  said  Edward  Row  and  Elizabeth  his 
wife,  or  to  the  survivor  of  them,  or  to  the  executors  or  administrators 
of  such  survivor,  a  notice  in  writing  demanding  payment  of  the  prin- 
cipal sum  of  200/.  and  interest,  and  default  should  have  been  made  in 
payment  thereof.  By  subsequent  deeds  of  further  charge,  executed 
by  Edward  Row  alone,  the  money  secured  to  be  paid  was  increased  to 
347/.  5s. 

The  plaintiff,  as  the  executor  of  an  assignee  of  the  securities  for  the 
sum  of  347/.  65.,  in  June,  1850,  gave  to  Mr.  and  Mrs.  Row  a  notice 
requiring  payment  of  the  amount  then  due  on  the  securities  at  the  end 
of  six  months.  Default  was  made  at  the  expiration  of  the  notice  in 
payment  of  the  amount 

The  plaintiff  thereupon  filed  the  present  claim  against  Mr.  and 
Mrs.  Row,  and  after  setting  out  the  securities  and  the  deeds,  and  de- 
volution of  title  by  which  they  vested  in  him,  claimed  the  foreclosure 
of  the  equity  of  redemption  of  the  mortgaged  premises  in  the  form  set 
out  in  schedule  A,  No.  6,  to  the  orders  of  April,  1850. 

Follett  and  NlchoU  in  support  of  the  claim,  asked  for  the  usual  or- 
der of  foreclosure  given  by  schedule  C,  No.  7,  to  those  orders. 

The  Vice-Chancellor  said,  that  the  security  for  the  advance  was 
simply  an  assignment  in  trust  for  sale,  and  not  a  mortgage  in  the 
usual  form ;  and  that  where  this  was  the  nature  of  the  contract  which 
the  parties  had  entered  into,  the  court  could  not  foreclose  the  equity  of 
redemption,  but  would  leave  the  lender  to  the  remedy  for  which  he 
had  contracted,  viz.  a  sale  and  repayment  of  the  moneys  advanced  by 
him  out  of  the  proceeds. 

Follett  and  Nichols.  In  Sampson  v.  Pattison^  1  Hare,  533,  Vice- 
Chancellor  Wigram,  it  is  true,  directed  a  sale ;  but  in  that  case  the 
deed  contained  a  mere  trust  for  sale  to  secure  money  advanced.  The 
form  of  the  security  in  the  present  case  is  a  trust  for  sale,  and  some- 
thing more.  It  contains  a  covenant  for  repayment  of  the  mortgage 
money  at  a  given  day,  with  the  other  covenants  usual  and  proper  in 
the  case  of  a  mortgage,  and  these  covenants  constitute  a  mortgage ; 
and  it  it  be  a  mortgage,  the  plaintiff  is  entitled  to  foreclose  the  equity 
of  redemption  as  incident  to  the  mortgage,  and  the  trust  for  sale  is 
merely  a  cumulative  remedy.  In  Balfe  v.  Lord^  2  D.  &  W.  480,  which 
was  the  case  of  a  conveyance  in  the  nature  of  a  Welch  mortgage, 
Lord  Chancellor  Sugden  said,  "  but  here  there  is  a  covenant  to  pay 
the  principal  and  interest  whenever  the  party  chooses  to  call  for  it ; 
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and  the  mortgagor  may  call  for  a  reconveyance  of  the  estate  at  any 
moment  after  he  has  paid  the  sum  due.  It  appears  to  me  that  the 
mortgage  is  not  a  Welch  mortgage,  but  a  common  mortgage,  with  a 
proviso  unskilfully  prepared."  In  that  case  the  court  decreed  that  the 
defendant  should  redeem  according  to  the  usual  course  of  the  court 
It  is  submitted,  that  the  principle  on  which  the  court  acted  in  that 
case  entitles  the  plaintiff  here  to  the  common  decree  of  foreclosure. 

The  Vice-Chancellor  said,  it  was  admitted,  that,  under  the  trusts 
for  sale,  the  plaintiff  was  not  entitled  to  a  decree  of  foreclosure ;  but 
it  was  suggested  that  the  covenants  in  the  deed  rendered  it  a  mort- 
gage. After  reading  the  covenants,  his  honor  proceeded  to  say  that 
these  covenants  did  not  at  all  supersede  or  vary  the  trusts  for  sale,  but 
that  they  were  all  in  accordance  with  such  trusts.  The  plaintiff  was 
not  entitled  to  a  decree  of  foreclosure,  but  to  an  order  for  sale. 
Although  the  foreclosure  only  was  asked  by  the  claim,  the  court  could, 
without  requiring  it  to  be  amended,  make  an  order  for  sale  on  the 
present  claim  in  the  terms  of  No.  8  of  schedule  C.  to  the  orders  of 
April,  1850 ;  but  the  order  should  be  confined,  so  far  as  it  might  ope- 
rate as  to  Mrs.  Row,  to  secure  200/.  and  interest  only,  and  not  to 
cover  the  sums  subsequently  advanced. 

The  decree  was  taken  in  that  form* 
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December  19, 1851. 

Payment  into  Court —  Order. 

A  pnrchascr  haying  bought  under  a  decree  of  the  court  property  described  as  tidie-frce, 
raised  a  qaestion  on  the  title,  which  remained  to  be  decided  in  the  cause,  whether  the  tithe 
passed  under  the  will  of  the  testator ;  and  applied  in  the  cause  for  leave  to  pay  the  whole  of 
nis  purchase-money  into  court,  and  that  he  might  thereupon  be  let  into  possession  of  the 
purchased  property,  without  prejudice  to  any  application  he  might  thereafter  make  for 
compensation,  in  case  a  title  could  not  ultimately  oe  made  to  the  tithes.  The  court,  con- 
fidering  that  a  claim  to  compensation  only  was  asked  to  be  reserved  to  the  purchaser, 
made  an  order  accordingly. 

Shapter  moved  that  a  purchaser  might  be  at  liberty  to  pay  the 
amount  of  his  purchase-money,  and  of  the  valuation  of  timber, 
amounting  to  8495Z.  15^.  6d,y  be  accepting  the  title  to  the  mansion- 
house  and  lands,  the  subject  of  the  contract ;  but,  inasmuch  as  he 
had  purchased  them  as  being  tithe-free,  without  prejudice  to  any 
application  the  purchaser  might  make  for  compensation  in  case  a 
title  should  not  be  made  to  the  tithes ;  and  that  he  should  be  there- 
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upon  let  into  possession  of  the  mansion-house  and  lands.  He  said 
that  it  was  a  question  still  before  the  Master,  undecided  in  the  cause, 
whether  the  tithes  passed  with  the  mansion-house  and  lands  under 
the  words  of  the  wiU  of  the  testator  in  the  cause. 

Hallett,  for  the  plaintiff  in  the  cause,  was  willing  that  the  purchase- 
money  should  be  paid  in  on  the  terms  proposed. 

The  Vice-chancellor  said,  the  general  rule  was,  that  a  purchaser 
should  not  be  allowed  to  pay  his  purchase-money,  nor  be  aUowed  to 
enter  into  the  possession  of  the  purchased  land,  until  after  acceptance 
of  the  title ;  he  thought,  however,  that  as  a  claim  to  compensation 
only  was  asked  to  be  reserved,  he  might  properly  make  the  order  asked. 


Rogers  v.  Acaster.^ 

July  21, 1S51. 

Wif^s  Interest  in  a  Chose  in  Action —  Release  by  Husband  and  Wife. 

The  releaae  by  hnsband  and  wife  of  a  Bum  of  money  secored  by  bond  to  A,  and  payable  to 
the  wife  after  A's  death,  held  not  binding  on  the  wife  on  her  sarriTing  bo&  A  and  her 
hnsband. 

When  a  feme  covert  is  entitled  to  a  reyersionary  interest  in  a  chose  in  action,  the  releaae  of 
the  husband  is  as  inoperatiTe  as  his  assignment,  to  bind  his  wife's  right  by  sorriTonhip. 

John  D'arcy  Clark,  by  his  will  dated  in  1837,  devised  his  real  es- 
tates to  his  wife  for  life,  and  afterwards  to  his  son  George  Clark, 
charged  with  the  payment  of  lOOOi.  to  Mary  Ann,  the  wife  of  Samuel 
Stirrup,  which  sum  he  directed  should  be  paid  at  the  end  of  twelve 
calendar  months  next  after  the  decease  of  his,  the  testator's  wife,  Eli- 
zabeth Clark. 

The  testator  died  in  March,  1838. 

In  August,  1838,  George  Clark  executed  a  bond  to  Elizabeth  Clark, 
in  the  penal  sum  of  3900/.,  conditioned  for  securing  to  her  an  annuity 
of  80Z.  for  life ;  and  for  the  payment,  within  six  calendar  months  next 
after  her  decease,  of  the  sum  of  500^  to  Mary  Ann,  the  wife  of  Sam- 
uel Stirrup. 

George  Clark  died  in  1842. 

By  an  indenture,  dated  in  1843,  Samuel  Stirrup  and  Mary  Ann, 
his  wife,  released  the  executors  of  Greorge  Clark  from  these  two  sums 
of  1000/.  and  500/. 

Samuel  Stirrup  died  in  1844,  leaving  bis  wife  surviving  him,  and 
Elizabeth  Clark  died  in  1848. 

In  this  suit,  which  was  for  administering  the  estate  of  Geoi^e 
Clark,  the  Master  had  found,  that  the  two  sums  of  1000/.  and  500/. 
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were  still  due  to  Mary  Ann,  the  widow  of  Samuel  Stirrap.  The  exe- 
cutors took  exceptions  to  this  finding,  which  now  came  on  for  arra- 
ment,  and  the  question  raised  was>  as  to  the  power  of  a  husband  to 
release  the  reversionary  interest  of  his  wife,  so  as  to  bind  her,  in  case 
her  husband  died  before  that  interest  fell  into  possession. 

Roupell  and  Ehnsleyy  in  support  of  the  exceptions. 

The  release  is  a  complete  bar  to  this  claim.  The  authorities  as  to 
the  effect  of  a  husband's  assignment  of  his  wife's  chose  in  action,  in 
the  event  of  his  death  before  it  falls  into  possession,  have  no  applica- 
tion to  this  case.  There  is  a  broad  distinction  between  an  assign- 
ment and  a  release.  An  assignment  makes  no  alteration  in  the  thing 
assigned,  it  stiU  remains  as  before  a  chose  in  action,  and  still  requires 
a  reduction  into  possession  to  complete  the  title ;  Purdew  v.  Jackson^ 
1  Russ.  44.  An  assignment  passes  only  the  interest  of  the  assignor, 
and  the  assignee  takes  a  mere  reversionary  interest  in  a  chose  in  ac- 
tion, and  that  not  reduced  into  possession.  Ibid.  28.  But  a  re- 
lease has  an  operation  totally  different  from  an  assignment ;  for  you 
may  release  that  you  cannot  assign,  as  a  possibility,  &c.  Robinson  v. 
BavasoTy  3  Vinefs  Ab.  155,  2d  edition.  A  release  also  differs  in  its 
operation  from  an  assignment  in  this :  that  instead  of  preserving  the 
subject,  it  extinguishes  the  right  to  it,  and  thus  renders  a  reduction 
into  possession  unnecessary.  In  the  decisions  upon  assignments  of 
reversionary  interests  in  choses  in  action,  the  courts  have  always  care- 
fully avoided  saying,  that  the  same  principles  were  applicable  to  re- 
leases. Purdew  v.  Jackson,  1  Buss.  49 ;  Honner  v.  Morton,  3  Russell, 
88 ;  Ashby  v.  Ashby,  1  CoUyer,  553. 

There  are  many  authorities  which  show  the  effective  operation  of 
a  release  of  a  husband.  Thus  the  interest  acquired  by  the  husband 
upon  his  marriage,  in  the  debts  due  to  his  wife,  enables  him  to  re- 
lease them.  2  Roll.  Abr.  410 ;  10  Rep.  61,  b.  "  So,  if  any  wrong  be 
done,  or  obligation,  statute,  or  promise  made  to  her  [my  wife]  alone, 
or  to  her  and  me  together,  at  any  time  during  the  marriage,  I  alone 
may  release  and  discharge  this.  And  if  my  wife  be  an  .executrix  to 
any  other  man,  I  may  release  any  debt  or  duty  due  to  the  testator." 
Shep.  Touch.  333 ;  1  Roper,  Husband  and  Wife,  240,  2d  ed. ;  Brooke's 
Abr.  Baron  and  Feme,  tit.  80.  So  a  husband  may  release  costs 
awarded  to  his  wife  in  the  spiritual  courts ;  Chamberlain  v.  Hewson, 

1  Salk.  115.  So,  if  "  a  bond  be  given  to  a  wife  when  sole,  the  hus- 
band might  receive  the  money,  and  discharge,  or  release  it,  without 
any  consideration,  and  such  release  would  be  good."  Bates  v.  Dandy, 
cited,  3  Russ.  78,  s.  c.  2  Atk.  207.  Again,  a  husband  may  release 
a  legacy  of  his  wife  before  the  time  of  payment  arrives.   Anonymous, 

2  Roll  Rep.  134.  In  Gage  v.  Actm,  1  Salk.  326,  Lord  Holt  said, 
"  that  where  the  wife  hath  any  right  or  duty,  which  by  possibility 
may  happen  to  accrue  during  the  coverture,  the  husband  may  by  re- 
lease discharge  it;  but  where  the  wife  hath  a  right  or  duty  which  by 
no  possibility  can  accrue  to  her  during  coverture,  the  husband  cannot 
release  it."  As  to  an  annuity  secured  by  bond,  the  point  was  ex- 
pressly decided  by  the  Vice-Chancellor  of  England,  in  More  v.  Becker, 
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12  Simons,  467.  He  says,  *'  If  a  man  gives  a  bond  or  a  promis* 
sory  note  to  secure  an  annuity  to  a  single  woman,  and  she  afterwards 
marries,  her  husband  may  release  the  bond  or  note ;  and,  if  he  re* 
leases  the  security,  there  is  an  end  to  the  annuity.  In  the  case  in 
Moore's  Reports,  ( Thompson  v.  Btdler,  Moore's  Rep.  522,)  it  does  not 
appear  how  the  annuity  was  secured.  If  it  was  secured  on  land,  it 
is  perfectly  plain,  that  the  husband  could  not  release  it  without  the 
concurrence  of  his  wife ;  in  order  to  extinguish  the  annuity,  she  must 
have  joined  with  him  in  levying  a  fine  of  the  land." 

So  releases  by  the  husband  of  the  orphanage  share  of  his  wife  have 
been  supported.  Kemp  v.  KeUey^  Prec  Ch.  544.  594 ;  Ives  v.  Med-^ 
ccUfe^  1  Atk.  63. 

An  indorsement  of  a  wife's  promissory  note  by  her  husband  alone 
would  defeat  her  right  by  survivorship;  Mason  v.  Morgan^  2  Ad.  & 
Ellis,  30,  and  it  has  been  held,  that  a  payment  by  anticipation  of  a 
reversionary  legacy  is  good  as  against  the  wife  surviving.  DosweU  v. 
Earle,  12  Vesey,  473.  The  fdlowing  cases  were  also  referred  to ; 
Sherring'ton  v.  lateSj  12  Mee.  &  W.  ^5 ;  Bond  v.  Simmons^  3  Atk. 
21 ;  JBtt^A  V.  Dalway^  1  Ves.  Sen.  19 ;  s.  c.  3  Atk,  530 ;  Siiffe  v.  EveriUj 
1  Myl.  &  Cr.  37 ;  Whittle  v.  Henninff,  11  Beav.  227,  s.  c.  2  Phillips, 
731 ;  2  Roper,  Husband  &  Wife,  509  (2d  ed.) ;  2  Spence,  Eq.  Ap- 
pendix,  2 ;  Bright,  Husband  &  Wife,  369 ;  Tlwmpson  v.  Butler ^  Moore, 
522,  and  Belcher  v.  Hudson^  Cro.  Jac  222,  s.  c.  Yelverton,  156. 

JJoyd^  Walpole^  Walfordj  Beales^  and  Wickens,  contra,  were  not 
heard. 

The  Master  of  the  Rolls.  I  shall  not  trouble  the  other  side  in 
this  case ;  for  I  think,  to  use  an  expression  of  Lord  Eldon,  I  should 
be  shaking  the  principles  of  law  to  their  very  foundation,  if  I  acceded 
to  the  argument  in  support  of  these  exceptions. 

The  case  is  this:  — -  In  1838,  a  gentleman  gave  a  bond  for  39002.  to 
Elizabeth  Clark,  conditioned  for  trie  payment  to  her  of  an  annuity  of 
80^  a  year,.and  for  payment,  on  her  death,  of  5002.  to  Mary  Ann 
Stirrup.  Mary  Ann  Stirrup  being  a  married  woman,  her  husband, 
in  the  lifetime  of  Elizabeth  Clark,  releases  this  sum  of  5002.  to  the  exe* 
cutors  of  George  Clark.  It  is  first  to  be  observed,  that  this  wus  no 
debt  due  to  the  wife  or  husband ;  it  was  due  to  Elizabeth  Clark,  the 
obligee  of  a  bond  for  3900/.,  which  was  conditioned  to  be  void  on 
payment  of  the  annuity  to  her,  and  of  500/.,  after  her  death,  to  Mary- 
Ann  Stirrup.  Here,  Mr.  Stirrup  professes  to  release  the  executors  of 
the  obligor  from  a  portion  of  the  bond  given  to  another  person,  which 
he  plainly  could  not  do.  The  husband  died,  and  four  years  after, 
Mrs.  Clark  died,  and  Mary  Ann  Stirrup  then  claimed  this  sum  of 
money. 

I  can  understand  this  distinction  between  a  release  and  an  assign- 
ment:—Where  personal  property  is  vested  in  possession  in  a  hus- 
band in  right  of  his  wife,  he  can  pass  it  by  assignment ;  but  when  a 
present  debt  is  owing  to  his  wife,  he  may  either  receive  the  debt  or 
release  the  obligation.    Thus  in  the  case  of  a  bond  conditioned  to 


COURTS  OF  CHANCERY,  1862.  308 

Bogets  V.  Acwter. 


Eay  either  a  eum  down  or  an  annuity  for  life,  I  understand  that  the 
usband  might  release  the  bond,  and  that  the  security  being  released 
there  could  be  no  claim  after  his  death ;  but  I  do  not  understand  that, 
in  any  of  the  cases  cited  by  Mr.  Boupeil,  it  has  ever  been  held,  that  a 
husband  can  release  a  debt  which  is  not  due  to  the  wife,  but  in  re- 
spect of  which  the  wife  may  hereafter  have  an  interest.  There  is  a 
great  distinction  between  a  debt  due  to  the  wife  with  an  immediate 
right  of  action,  and  a  right  of  action  which  may  arise  at  a  future  time* 
Suppose  such  a  case  as  this : —  A  covenant  to  a  wife  to  pay  a  sum 
of  money  on  the  death  of  her  husband.  Here  there  is  a  present  obli- 
gation, but  no  right  of  action  until  the  breach,  by  non-payment  after 
the  death  of  the  husband.  Could  the  husband  release  such  an  obli- 
gation ?  I  apprehend  he  clearly  could  not,  and  no  authority  has  been 
cited  for  any  such  right  It  is  not  established  by  Oage  v.  Acton^  1 
8alk.  326 ;  s.  c.  1  Comyns,  69 ;  s.  c.  Carthew,  511 ;  s.c.  1  Lord  Bay.  523, 
which  is  the  only  authority  at  all  countenancing  this  doctrine,  and  as 
to  which  case  Lord  Kenyon  subsequently  said,  that  *'  the  opinion  of 
Lord  Holt  there  delivered  was  as  repugnant  to  the  rules  of  law  as  of 
equity."  See  Melboum  v.  Ewartj  5  Term  R.  385 ;  s.  c.  3  Russ.  88. 
This  casts  a  cloud  over  that  dictum  of  Lord  Holt  which,  it  is  to  be 
observed,  was  uncalled  for  by  the  case  then  before  him. 

It  is  not  difficult  to  put  a  case  in  which  the  doctrine  cannot  be 
true.  Take  the  case  of  a  man  leaving  his  widow  executrix,  and  di- 
recting, that  after  her  decease,  his  daughter  should  be  executrix,  could 
the  daughter's  husband,  who  might  possibly  have  a  right  to  act  as 
executor  during  the  life  of  his  wife,  release  that  right  in  the  lifetime 
of  the  widow  ?  It  is  impossible  to  hold  a  doctrine  leading  to  such  a 
result 

The  authorities  cited,  in  which  the  interest  had  become  vested  in 
possession  during  the  coverture,  and  in  which  the  husband  had  be- 
come entitled  to  an  immediate  right  to  the  property,  are  inapplicable 
to  this  case.  I  find  no  authority  or  decision  which  supports  the  view 
of  the  case  taken  by  the  plaintiff,  but  I  find  many  which  can  be  sus- 
tained, only  on  the  principle  that  a  husband  cannot  release  a  debt 
due  to  the  wife,  in  respect  of  which  there  is  no  existing  right  of  ac- 
tion. 

I  am  familiar  with  the  able  note  of  Mr.  Jacob,  in  his  work  on  Hus- 
band and  Wife,  vol.  2,  p.  609.,  in  which  he  goes  through  all  the 
authorities  on  this  point  As  to  the  case  of  Hore  v.  Becker^  12  Sini. 
465,  I  do  not  wish  to  say  any  thing  further  than  this: — that  the 
Vice- Chancellor  of  England  is  reported  to  have  stated,  that  the  hus- 
band could  release  a  bond  or  note  given  to  the  wife ;  which  he  might 
certainly  do ;  but  I  do  not  understand  how  he  could  release  the  bond 
in  that  case,  which  was  given  to  trustees,  and  not  to  the  wife. 

Again,  it  has  been  said,  that  where  a  wife  is  executrix,  the  husband 
is  able  to  release  a  debt  due  to  the  testator ;  but  it  amounts  to  no- 
thing more  than  this:  —  that  the  law  imposes  on  the  husband  of  an 
executrix,  during  coverture,  the  same  duty  and  obligation  as  if  he 
were  the  executor,  and  imposing  on  him  these  duties  and  obligations, 
be  performs  them  in  the  same  manner  and  under  the  same  risk,  dur- 
ing the  coverture,  as  if  he  had  been  named  executor 
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In  respect  of  the  bond,  I  am  of  opinion  that  the  Master  is  right, 
and  that  the  500/.  belongs  to  Mary  Ann  Stirrup. 

And  as  to  the  reversionary  legacy  of  1000/.  given  by  the  will,  and 
payable  after  the  death  of  the  widow,  I  think  that  the  objection  to 
payment  is  not  supported  by  any  authority,  and  that  the  Master  is 
also  right  in  that  instance. 


Addison  v.  Busk  ;  Lee  v.  Busk*^ 

August  5, 1851. 

Construction — Bequest  of  Residue  —  Taking  by  Implication. 

Bequest  of  residue  to  John  L.,  but  if  he  should  die  in  the  lifetime  of  the  testatrix,  ivithout 
leaving  children,  then  to  Charles  L.: — 

Edd,  that  the  children  of  John  L.  took  nothing  by  Implication. 

In  Buch  a  case,  the  same  words  receive  the  same  construction  in  the  case  of  a  residue,  as  in 
that  of  a  mere  legacy. 

The  testatrix,  Mary  Tibitha  Lee,  by  her  will  dated  in  1847,  after 
devising  her  real  estate,  gave  her  residuary  personal  estate  to  John 
Addison  and  Henry  William  Busk,  upon  trust  for  John  Lee,  but  if  he 
should  die  in  her  lifetime  without  leaving  any  child  or  children  him 
surviving,  then  she  directed  that  the  residue  of  her  trust>moneys  should 
be  in  trust  for  the  Rev.  Charles  Lee. 

John  Lee  did  die  in  the  lifetime  of  the  testatrix,  but  leaving  child- 
ren, who  now  claimed  to  be  entitled,  by  implication,  to  the  testatrix's 
residuary  estate. 

These  were  two  claims  filed ;  the  first  by  one  of  the  executors 
against  his  coexecutor  alone,  and  the  second  by  the  children  of  John 
Lee  against  the  executors. 

JR.  Palmer  and  Goldsmidj  in  support  of  the  claim  of  the  children  of 
John  Lee.  There  is  no  gift  to  Charles  Lee  unless  John  Lee  should 
die  leaving  no  cliildren.  His  interest  was  postponed  for  the  sake  of 
such  children,  and  it  was  the  evident  intention  of  the  testatrix  that 
such  children  should  take ;  they  must  consequently  take  by  implica- 
tion. There  are  several  authorities  in  favor  of  such  a  construction. 
Thus  in  Ex  parte  Roger  s^  2  Mad.  449,  the  testator  gave  a  legacy  in  trust 
for  his  niece  for  Ufe,  "  and  at  her  decease  without  child  or  children,  the 
principal  sum  "  to  go  to  her  sisters ;  it  was  held  by  Sir  W.  Grant,  that 
the  children  took  by  implication.  In  Bibin  v.  Walker^  2  Amb.  661,  the 
testator,  who  had  made  no  previous  gift  to  Athaliah  Bibin,  directed, 
that  if  she  died  without  issue,  then  the  moiety  of  his  leasehold,  ^'  be- 
fore given  to  his  said  niece  Athaliah  Bibin,"  should  go  to  E.  Y. ;  it 
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was  held,  that  Atbaliah  Bibin  took  by  implication.  In  Blackwell  v. 
Bull,,  1  Keen,  176,  under  a  devise  of  real  and  personal  estate,  in  trust  at 
his  (the  testator's)  wife's  death,  it  was  held,  that  his  wife  took  a  life  es- 
tate by  implication.  In  Cockshott  v.  Cockshott^  2  Ck>tlyer,  432,  several 
gifts  were  made  to  certain  persons,  but  the  devisees  were  "not  to 
be  put  in  possession  of  the  estate  so  long  as  his  wife  Margaret  Cock- 
shott kept  his  widow ; "  and  as  to  the  other  part  the  legacy  was  given 
"at  the  death  of  his  said  wife  Margaret,"  and  a  thira  gift  was  "at 
the  death  of  his  said  wife  Margaret,  or  when  she  ceased  to  be  his 
widow ; "  it  was  held,  that  the  widow  took  an  estate  for  life,  by  im- 
plication, both  in  the  real  and  personal  estate. 

In  Wainewright  v.  Wainetvrightj  3  Vesey,  557,  the  testator  gave 
his  residue  to  trustees  to  lay  out  and  maintain  his  great  nephew  until 
twenty-one.  The  will  contained  no  direct  gift  to  him  of  the  capital, 
which  was  given  over  in  case  of  his  death  under  twenty-one ;  it  was 
held  that  he  took  by  implication.  In  Bird  v.  Hunsdon^  2  Swan.  342, 
there  was  a  gift  to  M.  M.  as  long  as  she  lived  single,  and  had  no 
child,  and  a  gift  over  on  her  death ;  it  was  held,  that  her  interest  did 
not  cease  on  her  marriage. 

The  cases  of  Andree  v.  Ward,  1  Russ.  260 ;  Greene  v.  Wardy  lb, 
262 ;  Ranelagh  v.  Ranelagh,  12  Beav.  200 ;  Cooper  v.  Pitcher,  4  Hare, 
485 ;  were  cases  of  pecuniary  legacies,  and  are  inapplicable  in  a  case 
of  residue,  where  every  presumption  is  to  be  made  against  a  lapse. 

The  same  words  may  have  a  different  construction  when  used  in 
relation  to  different  properties ;  and  the  court  always  leans  strongly 
to  a  construction  which  will  prevent  a  lapse.  Even  in  real  estate, 
where  there  is  a  gift  to  A  for  Ufe,  with  a  gift  over,  in  default  of  issue 
of  A,  the  words  "  in  default  of  issue  "  create  a  gift  by  implication  to 
the  heirs  of  the  body  of  A,  and  give  him  an  estate  tail,  in  order  to 
enable  his  issue  to  take  through  him.  They  also  cited  Clarke  v.  Luih 
bock,  1  Y.  &  C.  C.  C.  492;  Fortlu  v.  Chapman,  1  P.  Wms.  663; 
Papillon  V.  Voice,  2  P.  Wms.  471;  Weakley  d.  Knight  v.  Rngg, 
7  Term  Hep.  322 ;  Doe  d.  Bamfield  v.  Wetton,  2  Bos.  &  P.  324. 

Fdber  and  Greene  were  not  called  on. 

The  Master  of  the  Rolls.  I  think  this  case  is  expressly  dedded 
by  the  authorities,  and  which  render  it  impossible  forme  to  hold,  that 
the  children  take  anything  by  implication :  I  cannot  give  to  the  same 
words  a  different  construction  when  used  in  relation  to  a  residue  from 
that  which  I  should  when  applied  to  a  simple  legacy. 

Here  the  testatrix  knew  how  to  express  a  gift  to  the  children,  for 
she  has  done  it  in  the  case  of  the  real  estate.  It  is  possible  that  some 
words  have  been  left  out,  but  it  is  not  the  province  of  the  court  to 
supply  them,  and  thus  make  a  will  for  a  testator.  I  am  of  opinion 
that  it  is  impossible  on  this  will  to  raise  a  gift  by  implication  in  favor 
of  the  children ;  and  their  claim  must  therefore  be  dismissed. 

26* 
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Angust  5,  1851. 

Voluntary    Settlement — Contract  —  Recital  —  Family    ArrangemenL 

A  testator,  by  his  will,  gave  a  legacy  to  his  daughter  for  life,  for  her  separate  use,  with  re- 
mainder to  her  children.  By  a  codicil,  headed  as  "  instructions  to  his  solicitor,"  to  add 
to  his  will,  he  gave  another  legacy  "  to  his  daughter  and  children,  for  their  sole  use  and 
benefit,  &c.,  &c.,"  and  one  third  of  the  residue  "  to  his  daughter  and  children  for  their  sole 
use  and  benefit" 

Hddj  that  the  daughter  took  a  life  Interest  in  the  gifts  by  the  oodiciL 

This  was  a  special  case  stated  under  the  13  &  14  Vict,  c  35,  and 
was  to  the  following  effect :  — 

The  Earl  of  Scarborough,  by  his  will,  dated  the  13th  of  October, 
1826,  bequeathed  as  follow:  — "  I  give  and  bequeathe  unto  my  said 
daughter  Anna  Maria  'Lumley,  and  my  daughter  Louisa  Frances 
Cator,  the  sum  of  10,000Z.  a- piece ;  the  said  sum  of  10,000^  to  Anna 
Maria  to  be  payable  to  her  with  interest  at  5  per  cent,  from  the  day 
of  my  death  at  the  end  of  twelve  months  next  after  my  death,  and 
the  sum  of  10,000/.  to  the  said  Louisa  Frances  Cator  to  be  settled  as 
follows :  —  the  interest  thereof  to  be  paid,  from  the  time  of  my  death 
during  her  life,  by  the  trustees  in  this  my  will,  into  her  own  hands, 
to  and  for  her  own  separate  and  sole  use  and  benefit,  and  not  to  be 
subject  to  the  debts  or  control  of  her  present  or  any  future  husband ; 
and  at  her  death,  the  principal  money  to  be  divided  amongst  her 
children  or  their  issue,  in  such  proportions  as  she  shall  by  will  direct; 
and  for  want  of  such  direction,  equally  amongst  such  of  her  children 
as  shall  be  then  living,  and  the  issue  of  such  of  them  as  shall  be  then 
dead,  such  issue  taking  only  amongst  them,  in  equal  shares,  such 
part  or  proportion  only  as  their  respective  fathers  or  mothers  would 
have  been  entitled  to  if  then  living."  There  was  a  gift  over,  in  case 
there  was  no  child  or  children  or  issue  of  any  child  or  children  of  his 
daughter  Louisa  Frances  Cator  living  at  her  death. 

By  a  codicil,  dated  the  11th  of  October  1834,  he  expressed  himself 
as  follows :  — 

"  October  11th,  1834.  Head  of  instructions  to  my  solicitor  J.  Lee, 
to  add  to  my  will  the  codicil  following:  —  In  addition  to  my  former 
bequests,  I  leave  to  my  dear  wife  Lady  S.  80,000/.,  or  interest  thereon 
at  5  per  cent,  out  of  my  different  investments,  and  at  her  decease 
50,000/.  of  that  sum  to  my  daughter  L.  F.  C."  (meaning  Louisa 
Frances  Cator)  "  and  children,  for  their  sole  use  and  benefit  &c.  &c." 

"  The  remaining  30,000/.  &c.  &c. 

"  To  my  daughter  A.  M.  L."  (meaning  Anna  Maria  Lumley)  "  and 
L.  F.  C."  (meaning  Louisa  Frances  Cator)  "  each  20,000/." 

"  Then,  and  after  all  my  other  legacies,  just  debts,  and  law  expenses 
depending  on  the  vexatious  and  unjust  suit  are  discharged,  the  resi- 
due of  my  property  to  be  divided  in  three  equal  parts,  —  viz. 
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"  To  my  daughter  L.  F.  C."  (meaning  Louisa  Frances  Cator)  "  and 
children,  for  their  sole  use  and  benefit,  one  part ;  daughter  H.  B.  M.  S. 
and  her  younger  children,  one  part ;  and  one  part  between  my  bro- 
thers S.  H.  L.  and  Sir  W.  L.  for  their  joint  lives.  Then  and  after 
their  decease,  to  be  divided  between  the  first  and  second  parties,— 
viz^  my  daughter  L.  F.  C.  &c.  &c.,  and  my  daughter  H.  B.  AL  S.  and 
her  younger  children." 

Louisa  Frances  Cator,  described  in  the  codicil  as  L.  F.  C,  had 
seven  children,  five  born  in  the  testator's  life,  and  two  afterwards ; 
and  the  question  was,  what  interest  Lady  L.  F,  Cator  took  in  the 
50,000/.  and  in  the  one  third  of  the  residue.  It  was  stated  that  in  a 
case  of  Color  v.  Sutton^  arising  out  of  this  will,  the  Vice- Chancellor 
of  England  had  held  that  Lady  Frances  Cator  took  a  life  interest  in 
the  20,000/.  legacy,  with  remainder  to  her  children ;  and  that  in  Sut- 
tan  V.  Torre  (1842,)  Sir  James  Wigram  had  held  upon  the  same  will, 
that  Lady  H.  B.  Manners  Sutton,  designated  by  the  initials  H.  B.  M. 
S.,  and  her  younger  children,  took  their  one  third  of  the  residue  as 
joint  tenants. 

Walpole  and  Selwtfn^  for  the  children  of  Lady  L.  F.  Cator,  born  in  the 
testator's  lifetime,  cited  WilcPs  case^  6  Rep.  17  b.;  Gordon  v.  Whielr 
don^  11  Beav.  170,  and  argued,  that  the  children  and  thebr  mother 
took  absolute  interests,  and  that  no  definite  meaning  could  be  given 
to  the  expression  "&c.  Sec"  They  distinguished  this  case  from 
Vavghan  v.  The  Marquis  of  Headfort^  10  Simons,  639,  where  the  be- 
quest was  executory  "  to  the  Marquis  of  H.  and  his  children,  to  be 
secured  for  their  use." 

Lloyd  and  Farrer^  for  the  younger  children,  born  after  the  death  of 
the  testator,  argued  that  the  children  took  as  tenants  in  common; 
Woodgate  v.  Vnwin^  4  Simons,  129. 

Welfordj  for  the  husband,  argued  that  there  was  nothing  in  the 
will  excluding  the  marital  right  as  to  the  50,000/.,  and  the  one  third 
of  the  residue. 

The  Master  op  the  Rolls  (without  hearing  the  other  side)  said, 
that  he  thought  the  gifts  to  Lady  L.  Cator  and  that  to  Lady  Man- 
ners Sutton  very  different,  for  the  latter  took  nothing  under  the  will, 
while  the  former  took  the  10,000/.  for  life  for  her  separate  use,  with 
remainder  to  her  children. 

That  the  codicil,  which  commenced  with  the  words  "  Head  of  in- 
structions," to  his  solicitor,  to  add  to  his  will,  was,  in  some  sense, 
executory,  and  although  the  words  "  &c.  &c.  &c."  were  extremely 
vague,  yet,  on  the  whole,  it  appeared  to  him,  that  the  instructions  in 
the  codicil  amounted  to  a  direction  to  the  solicitor  to  settle  the  be- 
quests thereby  given  to  Lady  Louisa  Cator,  in  the  same  manner,  and 
on  the  same  trusts  as  the  bequests  by  the  will.  That  he  was  there- 
fore of  opinion,  that  she  took  a  life  interest  only  in  those  funds. 

Costs  were  ordered  to  be  paid  out  of  thefundy  and  all  other  questions 
were  reserved. 
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HOLLINGSWORTH  V.  ShaKESHAFT  ;    ANDREWS  V*  ShaKESHAFT.^ 

KoTember  11,  December  2, 1851; 

Will  —  Construction  —  Practice  —  Denmrrer. 

When  a  plaintiff's  case  whollr  fails,  it  cannot  bo  aided  by  the  gift  or  waiyer  of  one  defend* 
ant,  as  against  his  co-defendant 

A  testator  gave  his  freehold  estate  **  and  property,  whether  real  or  personal,**  to  A  for  life; 
and  after  her  decease,  he  gave  *^  all  his  said  freehold  estate  and  property  "  to  B  and  wife 
for  life  \  and  after  their  decease,  he  ^re  "  all  his  said  freehold  property  "  to  their  children, 
**  for  an  estate  of  inheritance  in  fee-simple,"  and  in  dcfaalt  he  gave  "  his  freehold  estate  and 
property"  to  C,  **hi8  heirs,  and  assigns,  in  fee  simple.**  He  charged  his  personal  estate 
with  some  legacies,  and  he  gave  the  residae  of  whicn  he  shonld  die  possessed,  &c.  to  A. 

Sdd^  that  B  and  his  children  took  no  interest  in  the  personal  estate,  which  belonged  to  A. 

When  the  point  in  contest  was  sufficiently  raised  by  the  bill,  the  court  gaye  no  costs  to  ft 
successful  defendant,  who  brought  the  cause  to  a  hearing,  instead  of  demurring. 

An  executor  may  be  chaiged,  on  further  directions,  with  interest  on  hia  balances,  though  it 
be  prayed  by  the  bill. 

The  testator,  John  G.  Steygould,  by  his  will,  dated  in  1817,  "  gave 
and  bequeathed"  to  Margaret  Steygould  "all  his  freehold  estate 
situate  at  Wapping  or  elsewhere,  and  property,  whether  real  or  per- 
sonal, as  well  money  and  effects,"  &c.,  &c.,  for  life ;  and  after  her  de- 
cease, he  '<  gave  and  bequeathed  all  his  said  freehold  estate  and  pro- 
perty unto  his  cousin,  Samuel  HoUingsworth,  and  Mary  Elizabeth,  hia 
wife,  or  the  survivor  of  them,"  for  their  lives ;  and  after  their  decease 
he  "  gave  and  bequeathed  all  his  said  freehold  estate  and  property  ia 
trust  for "  their  children,  "  for  an  estate  of  inheritance  in  fee-simple, 
to  such  children  or  child,  and  his,  her,  or  their  assigns."  But  in  case 
none  of  the  children  should  attain  twenty-one,  he  "  gave  and  be- 
queathed his  said  freehold  estate  and  property  unto  William  Wilson, 
his  heirs  and  assigns,  in  fee-simple  for  ever."  He  then  charged  his 
personal  property  with  certain  pecuniary  legacies,  and  proceeded,  "  aU 
the  rest,  residue,  and  remainder  of  which  I  shall  die  possessed,  in- 
terested in,  or  entitled  unto,  to  become  the  property  of  A^garet  Stey- 
gould." 

The  testator  died  in  1829,  and  his  will  was  proved  by  Margaret 
Steygould,  Samuel  HoUingsworth,  and  Charles  Shakeshaft,  his  exe« 
cutors. 

The  personal  estate  consisted  of  two  sums,  3300^  consols,  and 
3000/.  reduced. 

Margaret  Steygould  received  the  dividends  on  this  stock,  which 
had  been  invested  in  the  joint  names  of  herself  and  Charles  Shake- 
shaft,  until  her  decease,  which  took  place  on  the  16th  of  June,  1833. 
From  her  death  down  to  the  close  of  the  year  1834,  tlie  dividends 
were  paid  by  Charles  Shakeshaft,  the  executor,  to  Samuel  HoUings- 
worth, under  the  impression  that  he  was  entitled  to  receive  them,  but 
in  1835,  having  reason  to  doubt  the  propriety  of  this  view  of  the  vdll, 
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he  suspended  making  any  further  payments ;  he  caused  the  fund  to 
be  transferred  into  his  own  name,  ana  received  the  dividends  for  a 
period  of  fifteen  years,  without  investing  them,  or  taking  any  steps 
for  the  purpose  of  obtaining  the  direction  and  sanction  of  the  court  as 
to  the  course  proper  to  be  adopted. 

Charles  Shakeshaft  also  sold  out,  and  retained  a  sum  of  300/.,  part 
of  the  residuary  estate. 

The  first  of  these  suits,  viz.  Hollingsworth  v.  Shakeshaft,  was  in- 
stituted by  Martha  Elizabeth  Hollingsworth  and  her  only  son,  against 
Charles  Shakeshaft  (the  executor  of  the  original  testator,)  and  against 
Robert  Williams  Andrews,  who  claimed  to  be  entitled  to  the  fund,  as 
the  representative  of  Margaret  Steygould,  and  prayed  that  they  might 
be  declared  to  be  entitled  to  the  residue  of  the  estate  of  John  6.  Stey- 
gould, consisting  of  the  sum  of  3000/.  consols,  and  3000/.  reduced  an- 
nuities, and  also  of  the  sum  of  300/.  sold  out ;  they  sought  to  charge 
Charles  Shakeshaft  with  interest  on  the  dividends  received  by  him, 
and  to  make  him  replace  the  300/.  The  defendant,  Charles  Shake- 
shaft,  died  pending  the  suit,  and  his  widow  and  executrix,  against 
whom  the  suit  had  been  revived,  had  voluntarily  replaced  the  300/., 
and  admitted  assets  of  her  testator,  Charles  Shakeshaft,  sufficient  to 
answer  the  purposes  of  the  suit.  In  this  suit,  also,  the  three  sums 
had  been  transferred  into  court,  to  the  general  credit  of  the  cause. 

Next  after  this  cause,  the  cause  of  Andrews  v.  Shakeshaft  stood  in 
the  paper  for  hearing,  in  which  the  same  persons  were  parties,  but  in 
that  suit  Andrews,  the  legal  personal  representative  of  Margaret  Stey- 
gould, as  plaintiff,  claimed  the  fund  arising  from  the  residue,  against 
the  other  persons  made  defendants  thereto.  The  plaintiffs  in  the  two 
suits  compromised  the  matter  in  dispute  between  them,  and  present- 
ed a  petition,  which  came  on  with  the  causes  proposing  a  distribution 
of  the  fund  according  to  that  compromise.  In  this  state  of  things, 
it  would  not  have  become  necessary  to  decide  the  question  of  con- 
struction between  the  parties,  were  it  not  that  the  defendant,  the  legal 
personal  representative  of  Charles  Shakeshaft,  rejected  the  suggestion 
made  by  the  court,  that  one  decree  should  be  made  by  consent,  in 
both  causes,  giving  the  defendant  her  costs  in  the  usual  way,  out  of 
the  fand,  but  charging  the  estate  of  the  executor,  Charles  Shakeshaft, 
with  interest,  at  4  per  cent,  on  the  dividends  received  and  retained  by 
him.  She  insisted  upon  the  two  causes  being  tried  strictly  and  se- 
parately, and  contended,  that  if,  upon  the  true  construction  of  the 
will,  the  court  should  be  of  opinion  that  the  plaintiffs,  in  Hollings- 
worth V.  Shakeshaft,  were  not  entitled  to  these  funds,  that  bill  must 
be  dismissed,  and  that  the  court  should  then,  in  the  other  suit  of  An- 
drews  v.  Shakeshaft,  make  such  a  decree  as  might  be  proper ;  but 
which,  she  insisted,  could  not  be  a  decree  charging  the  estate  of 
Charles  Shakeshaft  with  interest,  inasmuch  as  no  prayer  to  that  effect 
was  contained  in  that  bill. 

Lloyd  and  Hbare,  for  the  plaintiffs  in  the  first  suit 

K  Palmer  and  Hardy,  for  the  defendant,  Shakeshaft 
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Willcock  and  J.  V.  Priory  for  Andrews,  the  plaintiff  in  the  second 
suit 

Cholmanddey  v.  Clinton^  2  Jac.  &  W.  135 ;  Turn.  &  R.  116 ; 
4  Bligh,  (o.  s.)  1 ;  Fulham  v.  Jtf'  Carthy,  1  H.  Lds.  Ca.  703 ;  Tonkin  v. 
Sir  John  Leihbridge^  G.  Coop.  43 ;  were  cited. 

The  Master  of  the  Rolls  reserved  his  judgment 

December  2.  The  Master  op  the  Rolls.  I  at  first  thought  that  the 
defendant  Andrews  might,  in  the  suit  oi  Hollingsworth  v.  Shakeshajlj 
have  waived  his  interest  in  favor  of  the  plaintiffs,  and  that  by  that 
means  I  might  have  avoided  the  decision  of  this  point  And  although 
this  might  be  so,  where,  independently  of  the  interest  of  Andrews,  the 
plaintiff,  Hollingsworth,  had  a  distinct  interest  sufficient  to  sustain  the 
suit,  yet  it  is  urged,  that  where  the  plaintiff's  interest  wholly  fails,  it 
cannot  be  set  up  by  the  gift  or  waiver  of  a  defendant  who  has  an  in- 
terest, but  that  the  case  must  be  tried  according  to  the  interest  of  the 
plaintiff,  as  it  stands  upon  the  record ;  and  that  if  he  has  acquired  a 
subsequent  interest,  that  must  be  brought  before  the  court  by  supple- 
mental bill.  I  am  of  opinion  that  I  must  yield  to  this  objection,  and 
that  the  defendant  is  entitled  to  require  the  court  to  determine 
whether  the  plaintiffs  in  Hollingsworth  v.  Shakeshafl  can  maintain 
their  suit  against  the  defendant 

Yielding,  therefore,  to  this  objection,  and  having  taken  the  cases 
separately,  and  having  to  consider  the  true  construction  of  the  will,  I 
retain  the  opinion  I  expressed  at  the  hearing  of  the  cause,  that  accord- 
ing to  the  true  construction  of  the  will,  Margaret  Steygould  took  all 
the  personal  estate,  (see  Quennell  v.  Turner^  13  Beavan,  240 ;  s.  a 
4  Eng.  Rep.  84,)  subject  to  the  payment  of  the  legacies,  and  that  con* 
sequently  the  plaintiffs,  the  Hollingsworths,  have  no  title  to  this  fund, 
and  that  this  suit  cannot  be  sustained  by  them. 

I  am  therefore  compelled  to  dismiss  it ;  but  as  this  question  arises 
exclusively  on  the  construction  of  the  will  of  the  testator,  which  is 
folly  set  forth  in  the  bill,  it  was  the  duty  of  the  executor,  if  he  in- 
tended to  take  this  objection,  to  do  so  at  the  earliest  stage  of  the 
cause ;  that  is,  by  demurrer  to  the  bill,  by  which  all  the  further  ex- 
pense of  this  suit  would  have  been  avoided,  and  the  right  of  Andrews 
would  have  been  conclusively  settled  and  ascertained.  As  he  has  not 
thought  fit  to  adopt  this  course,  and  having  regard  also  to  the  other 
circumstances  of  the  case,  to  which  I  have  ahready  adverted,  I  shall 
dismiss  the  bill  without  costs,  the  same  observation  applying  to  both 
the  defendants.  In  pursuing  this  course,  I  am  following  the  rule 
adopted  by  Lord  Langdale  in  the  case  of  Sanders  v.  Benson^  4  Beav. 
350,  and  see  Hill  v.  Reardon^  2  Sim.  &  St  439 ;  and  Jones  v.  Davids^ 
4  Russell,  278. 

The  result  of  this  dismissal  will  be,  that  the  defendant,  Mrs.  Shake- 
shaft,  would,  in  the  ordinary  course  of  things,  be  entitled  to  have  the 
three  sums  of  money^  paid  out  again  to  her ;  but  I  shall  not  give  any 
directions  to  this  efiect,  but  wait  till  some  application  is  made  for  this 
purpose,  in  order  that  the  plaintiff,  Andrews,  may,  if  he  think  fit,  ap- 
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ply  to  have  the  fund  transferred  into  the  cause  of  Andrews  v.  Shake- 
shaft 

It  remains  to  be  considered  what  decree  is  proper  to  be  made  in 
the  suit  of  Andrews  v.  Shakeshafl, 

The  bill  in  this  suit  prays  for  an  account  of  the  dividends  which 
accrued  due  on  the  sums  of  stock  constituting  the  residue,  and  for 
payment  of  what,  on  taking  that  account,  shall  appear  to  be  due ;  but 
it  aoes  not  pray  for  interest  on  these  dividends.  It  is  contended  by 
the  defendant,  that  this  court  cannot  make  the  estate  of  Charles 
Shakeshaft  liable,  in  this  suit,  to  the  payment  of  such  interest ;  but  I 
am  not  of  that  opinion.  I  am  of  opinion  'that  the  court  cannot,  in 
the  present  stage  of  the  cause,  and  according  to  the  existing  practice 
of  the  court,  direct  such  interest  to  be  paid ;  but  in  a  great  variety  of 
cases,  the  court  has  given  interest  upon  further  directions,  although 
the  question  had  not  been  reserved  at  the  hearing.  Creuze  v.  Hunterj 
2  Ves.  Jun.  157 ;  Sammes  v.  Rickman^  2  Ves.  Jun.  36,  appear  to  have 
been  cases  of  this  description ;  so  also  was  Goodyere  v.  Inxke^  2  Ambler, 
584.  In  Melland  v.  Grayy  2  ColL  295,  the  original  bill  does  not  ap- 
pear to  have  prayed  for  interest,  but  by  the  decree,  on  further  direc- 
tions, the  Vice-Chancellor,  Knight  Bruce,  directed  the  Master  to  in- 
quire what  sums  had  been,  from  time  to  time,  retained  by  the  execu- 
tor ;  and  on  the  case  coming  on  again  for  further  directions,  the  exe* 
cutor  was  charged  with  interest,  on  the  several  sums,  from  time  to 
time  retained  by  him.  My  own  experience  accords  with  this  deci- 
sion, and  I  believe  that  ultimately  the  court  has,  in  many  cases, 
charged  an  executor  with  interest,  where  it  had  not  been  prayed  for 
by  the  bill.  I  entertain  no  doubt,  that  the  court  may  properly  direct 
such  inquiries  to  be  made,  and  accounts  taken,  as  will,  if  a  proper  case 
for  this  purpose  should  appear  on  the  Master's  report,  enable  the  court 
to  fix  the  estate  of  Charles  Shakeshaft  with  interest  on  the  dividends 
received  and  retained  by  him,  although  the  course  by  which  this  will 
be  effected  will  be  more  dilatory  and  more  expensive  than  if  the  court 
could,  in  the  first  instance,  have  made  a  decree  settling  all  questions 
between  the  parties. 

Accordingly  this  is  the  course  which  I  shall  adopt  here.  I  shall,  in 
the  case  of  MoUingsworth  v.  Shakeshaftj  dismiss  the  bill  without  costs, 
and  in  the  case  of  Andrews  v.  Shakeshaft^  I  shall  declare,  that  the 
plaintiff  Andrews  is  entitled  to  the  three  sums  of  stock,  and  the  divi- 
dends which  have  accrued  due  thereon  since  the  decease  of  Margaret 
Steygould ;  direct  the  defendant,  Mrs.  Shakeshaft,  to  transfer  or  pav 
these  sums,  and  refer  it  to  the  Master  to  take  an  account  of  the  (fivi* 
dends  which  have  accrued  due  on  the  sum  of  3,000^  reduced  three  per 
cent,  annuities,  and  3,3002.  three  per  cent  annuities,  since  the  decease 
of  Margaret  Steygould,  and  to  inquire  and  state  to  the  court,  when 
and  by  whom  such  dividends  respectively  have  been  received. 

Liberty  to  state  any  circumstances  specially. 

Reserve  further  directions  and  costs ;  and  let  the  petition  stand 
over. 


I 
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RioE  V.  Gordon.^ 

Jane  9, 10, 1851. 

Costs. 

In  a  suit  against  sereral  persons,  A,  B,  and  G,  the  decree  directed  an  issae  as  to  6,  and  re- 
served the  costs  of  A  and  B,  and  the  **  subsequent "  costs  of  all  other  parties,  and  farther 
directions.    G  was  successful  on  the  issae:  — 

Eddy  that  he  was  entitled  to  all  his  costs. 

By  the  decree,  it  was  referred  to  the  Master  to  take  certain  accounts, 
and  an  issue  was  directed,  to  try  whether  the  defendant  Scarnett, 
"  on  the  19th  day  of  December,  1840,  became  and  was  the  bond  fide 
holder  of  a  certain  promissory  note  for  1,000/.,  and  the  court  reserved 
the  consideration  of  all  further  directions,  in  respect  to  all  matters  in 
the  causes  relating  to  Scarnett,  until  after  the  trial,  with  liberty  to 
apply.  And  for  better  taking  the  accounts,  the  usual  directions  were 
given ;  and  the  court  reserved  the  consideration  of  all  further  direc- 
tions, and  of  the  costs  of  the  defendants  Ann  Clark,  Christopher 
Tatham  and  Elizabeth  his  wife,  and  James  Frye  and  Charlotte 
his  wife,  and  the  subsequent  costs  of  the  other  parties  of  these  suits, 
until  after  the  said  Master  should  have  made  his  report ;  and  any 
of  the  parties  were  to  be  at  liberty  to  reply  to  the  court,  as  there  should 
be  occasion. 

The  issue  being  found  in  favor  of  Scarnett,  the  case  came  on  for 
further  directions,  and  on  a  petition  presented  by  him  to  dismiss  the 
bill,  and  have  the  costs  of  the  suit  and  of  the  issue, 

JS.  Palmer  and  Sidebottom^  for  Scarnett,  asked  for  all  the  costs. 

Roupell  and  CbZe,  contra,  for  the  plaintiff,  resisted  the  payment  of 
costs,  and  argued,  that  Scarnett's  costs  up  to  the  decree  could  not  now 
be  given,  inasmuch  as  they  had  not  been  reserved. 

The  Master  of  the  Bolls,  after  consulting  the  Registrar,  ordered 
the  plaintiff  to  pay  Scarnett  the  costs  of  suit  and  of  the  issue. 


The  Lancashire  and  Yorkshire  Railway  Company  v.  Evans.* 

December  19, 1851. 

Dismissal —  Costs. 

A  decision,  on  the  aathoritr  of  which  a  suit  had  been  institatedi  being;  oyeimled,  the  plaintiff 
offered  to  dismiss  his  bill  withoat  cost : — 

^  14  BeavaOi  508.  a  14  Beavan,  529. 
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JSeUtf  that  this  was  no  aoBwtor  to  a  motion  to  diflmiM  for  ivant  of  piOBecation,  and  that  the 
plaintiff  must  either  proceed  or  hare  his  bill  dismissed  on  the  nsoal  terms. 

This  bill  was  jGUied  on  the  authority  of  the  decision  of  Lord  Gotten* 
ham,  in  The  London  and  North-  Western  Railway  Company  v.  &nUhy 
1  Mac.  &  Gor.  216,  and  an  injunction  was  granted  by  Lord  Langdale. 
Subsequently,  Lord  Truro  in  Hie  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company  v.  Gattiee,  3  Mac.  &  Gor. 
155;  s.  c.  3  Eng.  Rep.  59;  and  see  The  London  and  Narth- Western 
Railway  Company  v.  Bradley^  3  Mac  &  Gor.  336 ;  s.  c.  5  Eng.  Rep. 
100,  took  a  different  view  of  the  law.  The  effect  of  the  latter  deci- 
sion was  to  overrule  the  case  of  7%e  London  and  North- Western 
Railway  Company  v.  Smithy  on  which  the  equity  in  this  suit  was 
founded,  and  afterwards,  on  the  1st  of  August,  1851,  upon  a  motion 
made  before  Sir  John  Romilly,  M.  R.,  the  injunction  was  dissolved 

FoUetty  for  the  defendant,  now  moved  to  dismiss  the  bill  for  want 
of  prosecution. 

IL  Palmer^  contrii,  stated  that  the  object  of  this  motion  was  to  force 
the  plaintiffs  to  a  hearing,  in  order  to  obtain  the  costs  of  the  suit ; 
that  the  pleuntiffs  had  offered  to  have  the  bill  dismissed  without  costs, 
but  that  the  defendant  had  not  acceded  to  the  offer. 

He  argued,  that  this  was  a  case  in  which  it  was  impossible  to  con- 
ceive that  the  court  would  ^ve  the  defendant  the  costs,  and  that  the 
late  Master  of  the  Rolls  had  decided  that  a  party  was  not  justified  in 
bringing  a  case  to  the  hearing  merely  for  the  purpose  of  costs.  Sivell 
V.  j&rMam^  8  Beavan,  598. 

The  Master  of  the  Rolls.  I  must  make  the  order,  for  I  am 
satisfied  that  the  defendant  is  entitled  to  prevent  this  suit  hanging 
over  his  head.  The  plaintiffs  must  either  give  an  undertaking  to  pro« 
ceed  or  the  bill  must  be  dismissed  on  the  usual  terms.  I,  however, 
carefully  abstain  from  giving  any  opinion  whether  the  defendant  will 
be  cntiUed  to  the  costs  of  the  suit 

The  bill  was  afterwards  dismissed^  without  costs. 


Armstrong  v.  Storer;  Bazalgette  i;.  Storer.^ 

July  U,  Angnst  7, 1851 ;  Jannarf  IS,  185S. 

Mbrtg^Offe — Proceedings  to  Enforce  —  Costs. 

Where  a  mortgagee,  instead  of  simply  filing  a  bill  to  enforce  his  securities,  institotes  or  adopts 
a  snit  for  a  general  administration,  and  £e  estate  proves  deficient,  the  costs  of  the  snit  are 
to  be  paid,  in  the  first  instance,  ont  of  the  estate. 

The  original  bill  was  filed  in  August,  1823,  by  the  plaintiflb,  Messrs. 

1 14  BeftTMi,  635. 
vol.  XI.  27 
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Armstrong  and  others,  as  mortgagees  for  131,000/.  on  the  estate  of  A- 
G.  Storer,  the  testator,  against  the  executors  and  parties  claiming  un- 
der his  will,  and  against  Louis  Bazalgette,  to  whom  the  plaintiff  had 
made  a  sub-mortgage  for  10,000/.  by  a  deed  of  April,  1814  The  suit, 
in  form,  was  not  one  to  foreclose  a  mortgage,  but  to  administer  the 
estate  of  the  testator  amongst  his  creditors. 

By  the  decree,  made  in  1827,  the  usual  accounts  were  directed  of 
the  personal  estate  and  debts,  and  an  inquiry  as  to  what  real  estates 
the  testator  died  seized;  —  what  incumbrances  there  were  affecting 
them; — their  priorities,  and  what  was  due  on  them. 

Before  any  report  had  been  made,  the  suit  became  abated  by  the 
death  of  Louis  Bazalgette  in  1833,  and  his  representative,  Evelyn 
Bazalgette,  filed  his  bill  of  revivor  and  supplement,  '^  on  behalf  of 
himself  and  all  other  the  unsatisfied  creditors  of  Storer,"  which,  after 
stating  the  proceedings  in  the  original  suit  and  the  decree,  and  that 
the  plaintiffs  in  the  original  suit  had  neglected  to  proceed  in  and  had 
abandoned  the  suit,  prayed  a  revivor;  —  and  that  the  plaintiff  Bazal- 
gette might  have  the  same  benefit  of  the  suit  as  his  testator,  and  a 
declaration  that  he,  Bazalgette,  was  entitled  to  the  benefit  of  the  de- 
cree, and  that  the  same  might  be  prosecuted. 

The  Master,  by  his  report,  among  other  things,  found,  that  Evelyn 
Bazalgette,  as  executor  of  Louis  Bazalgette,  was  the  first  incum- 
brancer afiecting  the  estates  of  the  testator,  and  that  there  was  due  to 
him  9,917/. ;  and  that  the  plaintiffs  Charles  Armstrong  and  'William 
Armstrong  were  the  second  and  only  other  incumbrancers  affecting 
the  estate. 

The  causes  now  came  on  for  further  directions,  and  the  estate  be- 
ing insolvent,  the  question  was,  whether  the  costs,  as  between  solici- 
tor or  client,  of  all  parties  of  the  suit,  ought  to  be  paid,  in  the  first 
instance,  on  the  ground  of  the  suit  being  one  for  the  administration 
of  an  estate  which  had  turned  out  insolvent,  or  whether  the  defendant 
Bazalgette  was  entitled,  eu9  first  incumbrancer  on  the  estate,  to  be 
paid  first,  in  full,  his  principal,  interest,  and  cost,  out  of  the  fund  in 
court 

Lloyd  and  Stevens^  for  the  plaintiffs,  argued,  that,  this  being  a  mere 
suit  for  administration,  the  costs  incurred  in  such  administration  were 
the  first  charge  on  the  fund  which  had  been  brought  into  court 

Boupell  and  Elmsley^  for  Bazalgette,  argued,  that  the  mortgagee 
was  first  to  be  paid.  They  insisted  that  the  suit  was  to  realize  the 
mortgage  security,  and  that,  even  if  it  were  an  administration  suit, 
there  was  nothing  to  administer  but  the  equity  of  redemption. 

Bennallsy  for  Mr.  Storer. 

Lloydj  in  reply. 

Chissum  T.  Dewes,  5  Russ.  29 ;  VpperUm  v.  Barnson^  7  Simons, 
444 ;  Tipping  v.  Pawer^  1  Hare,  405 ;  Hepworth  v.  Heslop^  3  Haroi 
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485 ;  Dames  v.  Topp^  Setoa  on  Decrees,  97 ;  Wride  v.  CRarke^  lb.  105, 
were  cited. 

The  Master  of  the  Bolls  reserved  judgment. 

August  7.  The  Master  of  the  Rolls.  The  question  is,  whether 
the  defendant  Bazalgette  is  entitled  to  have  his  debt  paid  in  full,  not 
only  before  any  portion  of  the  assets  arising  from  the  sale  of  the 
estate  included  in  his  security  is  applied  towards  the  payment  of  other 
debts,  but  in  priority  to  the  costs  of  the  suit. 

The  principles  laid  down,  in  the  various  cases  on  this  subject,  are 
clear  and  intelligible,  although  the  application  of  them  may  not,  in 
every  case,  be  easy.  A  mortgagee  has  a  right  to  make  his  security 
available  in  the  first  instance  for  the  payment  of  his  debt,  and  if  he 
proceed  to  enforce  that  right,  no  subsequent  incumbrancer  or  person 
interested  in  the  estate  can  get  any  thing,  until  he  has  been  satisfied 
the  full  amount  of  his  claim  for  principal,  interest,  and  costs ;  but  in 
order  to  enforce  that  right,  or  to  be  entitled  to  retain  it,  he  must  not 
adopt  proceedings  at  variance  or  inconsistent  with  it.  For  instance, 
a  mortgagee  may  file  a  bill  to  foreclose  his  mortgage  securities,  and 
unless  redeemed  by  some  other  person  interested  in  the  estate,  he 
may  take  the  whole  estate  to  satisfy  his  debt.  A  mortgagee  may 
also  stand  aloof,  and,  relying  on  his  security,  abstain  from  seeking  the 
benefit  of  any  security  whatsoever.  Thus,  if  a  suit  be  instituted  to 
administer  the  estate  of  a  testator  whose  real  estates  are  subject  to  a 
mortgage,  the  mortgagee  is  not  a  necessary  or  a  proper  party  to  any 
such  suit^  which  is,  so  far  as  the  real. estate  is  concerned,  a  suit 
merely  to  administer  the  equity  of  redemption  of  the  real  estate  of 
the  testator.  In  such  a  suit,  if  a  decree  for  sale  of  the  real  estate  be 
made,  the  direction  contained  in  the  decree  is,  either  to  sell  with  the 
consent  of  the  mortgagee,  if  he  consents,  or  subject  to  the  mortgage, 
if  he  refuses  to  concur  in  the  sale.  In  neither  case,  whether  he  concur 
or  dissent,  can  he  be  deprived  of  the  full  produce  of  the  mortgage 
security,  but  he  may  enforce  payment  exclusive  of  the  payment  of 
the  costs  of  all  parties  to  the  suit  This  is  the  case  of  Hepworth  v. 
Heslopi  3  Hare,  485,  and  it  stands  on  clear  and  intelligible  grounds. 

Besides  being  paid  out  of  his  mortgage  securities,  as  far  as  they 
will  extend,^he  is  entitled  to  be  paid  out  of  the  general  assets  of  the 
testator,  if  sufficient,  or  if  not,  by  a  dividend,  on  a  proof  for  the  whole 
debt,  pari  passu  with  other  creditors  of  an  equal  degree,  and  not,  as 
in  bankruptcy,  on  a  proof  for  the  surplus  only.  This  was  determined 
in  Masan  v.  Bogg^  2  Myl.  &  Cr.  443. 

But  if  the  mortgagee,  instead  of  insisting  on  his  right  to  foreclose, 
choose  to  institute  a  suit  for  the  administration  and  sale  of  the  testa- 
tor^s  estate,  he  introduces  a  new  element  not  within  his  contract,  and 
as  he  does  not  rest  exclusively  on  his  contract,  but  seeks  something 
beyond  it,  the  costs  of  the  suit  are,  in  that  case,  considered  as  costs 
of  {idministration,  and  are  to  be  paid  in  the  first  instance,  if  the  estate 
prove  deficient  He  seeks,  in  fact,  in  such  a  case,  something  beyond 
the  foreclosure :  something  which  his  contract  would  not  have  given 
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him,  and  if  his  security  be  insufficient,  he  takes  the  chance  of  obtain- 
ing the  amount  of  his  debt  from  the  general  assets  of  the  estate.  This 
was  the  doctrine  laid  down  in  White  v.  7%e  Bishop  of  Peterborough^ 
3  Swanst.  109 ;  s.  c.  Jac.  402,  and  in  Wontner  v.  Wright^  2  Sim.  ^3. 

K  we  apply  these  principles  to  the  present  case,  it  will  not,  I  think, 
be  difficult  to  determine  in  what  manner  the  costs  must  be  disposed 
of.  In  the  first  place,  the  plaintiffs  are  mortgagees,  seeking  not  mere- 
ly  to  enforce  their  mortgage  security,  but  to  administer  the  estate 
generally.  They,  therefore,  have  adopted  the  course  of  administering 
the  estate  of  the  testator,  in  the  way  they  considered  to  be  most  bene- 
ficial to  them.  The  defendant  Bazalgette  is  an  assignee  of  this  mort- 
gage security,  and  as  such,  he  has  been  found  by  the  Master  to  be 
the  first  incumbrancer  on  the  estate.  He  might  have  wholly  repu- 
diated the  suit :  he  might  have  filed  a  bill  to  enforce  payment  of  his 
debt  out  of  that  portion  of  the  property  sought  to  be  administered  in 
this  suit,  which  was  included  in  his  mortgage  security.  But  he  has 
not  adopted  that  course,  he  has  sought  the  benefit  of  a  suit,  in  which 
the  whole  estate  of  the  testator  is  sought  to  be  administered,  includ- 
ing in  it  property  not  included  in  his  securities,  the  greater  or  less 
amount  of  which  property  does  not  appear  to  me  to  alter  the  rights  of 
the  parties.  In  this  suit,  he  has  succeeded  in  establishing  the  priority 
of  his  charge,  which  was  a  matter  referred  to  the  Master  to  ascertain 
and  determine;  and  in  a  suit  of  this  description,  the  cases  of  Brace 
V.  Duchess  of  Marlborough^  Mos.  50 ;  Kenebel  v.  Scrafton^  13  Ves. 
370,  are  authorities  for  saying,  that  the  costs  of  the  suit  are  costs  of 
the  administration. 

If,  therefore,  there  were  nothing  more  in  the  case  than  this,  as  the 
suit  cleariy  is  not  one  to  administer  the  estate  of  the  testator  subject 
to  the  mortgage  to  which  the  defendant  Bazalgette  is  entitled,  but  a 
suit  by  the  original  mortgagee  seeking  to  sell  the  mortgage  property, 
and  to  distribute  the  proceeds  amongst  the  persons  entitled,  according 
to  their  priorities,  and  also  seeking  to  make  the  remaining  assets  oi 
the  testator  available  for  the  payment  of  the  mortgage  debts,  and  the 
other  debts  of  the  testator,  and  as  the  defendant  Bazalgette,  instead 
of  repudiating  this  suit  and  enforcing  his  own  mortgage  securities, 
has  come  in  under  that  suit,  and  sought  for  and  obtained  the  benefit 
of  the  decree  in  it:-— if  there  had  been  nothing  more  in  this  case,  I 
should  have  thought,  that  the  defendant  Bazalgette  was  not  entitled 
to  engross  the  whole  produce  of  the  purchase-money  of  the  estates 
comprised  in  his  mortgage  securities,  in  priority  to  the  payment  of 
the  costs  of  the  other  parties  of  a  suit,  which  had  enabled  him  to  at- 
tain that  advantage.  But  this  case  goes  far  beyond  that,  for  in  the 
month  of  December  1833,  the  defendant  Bazalgette  filed  a  bill  of  re- 
vivor and  supplement,  on  behalf  of  himself  and  the  other  unsatisfied 
creditors  of  the  testator,  which,  after  detailing  at  length  the  proceed- 
ings which  had  up  to  that  time  taken  place  in  the  course  of  it,  includ- 
ing the  decree  of  the  24th  of  January  1827,  he  prayed  that  he  might 
be  entitled  to  the  same  benefit  of  the  suit  and  proceedings  as  the  de- 
fendant Louis  Bazalgette,  through  whom  he  claims,  wotdd  have  been 
entitled  to,  and  further  prayed,  that  he  might  be  declared  to  be  en- 
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titled  to  the  benefit  of  the  decree  made  in  the  cause,  and  that  it  might 
be  ordered  to  be  prosecuted,  and  that  the  accounts  and  inquiries 
therein  mentioned  might  be  carried  on.  He  has,  therefore,  actively, 
as  plaintiff,  sought  to  carry  on  a  suit  for  the  administration  of  the 
testator's  estate,  and  he  does  not,  in  this  supplemental  bill,  raise  any 
question  as  to  his  alleged  right  to  be  paid  his  demand  in  full,  in  prior- 
ity to  the  costs  of  the  suit  which  has  been  instituted. 

I  am  of  opinion,  that  this  must  be  treated  as  an  ordinary  admini- 
stration suit,  as  regards  all  persons  parties  to  it,  and,  therefore,  that 
the  costs  of  all  parties  must  be  paid,  as  in  the  ordinary  case  of  an 
administration  suit  when  the  estate  is  deficient,  and  that  after  pay- 
ment of  such  costs,  the  whole  produce  of  the  mortgage  estate  must 
be  paid  to  the  defendant  Bazalgette,  and  that  upon  the  rest  of  the 
estate  he  must  be  paid  pro  raid  with  the  other  creditors  of  an  equal 
degree  with  himsell.  See  Aldridge  v.  Westbrook^  6  Beav.  188 ;  Wild 
V.  Lockhart  10  Beav.  320. 


Davis  v.  Barrett.^ 

Jolj  16,  August  4, 1851. 

Priority  of  Securities  — Merger. 

Merger  of  a  charge  in  the  inheritance  is  not  to  he  assumed,  if  it  wonld  he  contrary  to  the  in- 
terest of  the  owner  of  the  estate  and  chaige. 

A,  deyised  an  estate  to  his  heir,  who  in  his  own  right,  had  a  charge  on  it    The  heir  hougfat 
np  an  incumbrance  on  the  estate  amounting  to  11,555/.,  for  2,000/: — 

Hddj  that  he  was  entitled  to  the  full  amount  as  against  the  other  incnmbrancerB,  on  the  estate. 

By  this  bill,  the  plaintiffs,  claiming  a  priority  of  charge  on  certain 
estates  called  "  The  Spring,"  '*ThatchfieId  Penn,"  «  Schawfield,"  "Bar- 
rett Hall,"  "Richmond  Penn,"  "Greenwood  Penn,"  a  "bouse  in 
Spanish  Town,"  and  "Harding  Hall,"  in  the  Island  of  Jamaica, 
prayed  that  an  account  might  be  taken  of  what  was  due  to  them  in 
respect  of  their  mortgage  on  the  estates  bearing  date  the  15th  of 
March,  1842,  and  for  payment  or  foreclosure  in  default  of  payment. 

The  question  was,  whether  the  plaintiffs  were  entitled  to  any  pri- 
ority, and  if  any,  to  what  extent,  upon  the  estates  comprised  in  their 
mortgage  securities.  The  facts  which  gave  rise  to  this  question  were 
as  foUows :  —  On  the  29th  of  February,  1812,  on  the  marriage  of 
Samuel  Barrett,  the  Spring  estate  was  conveyed  to  trustees  to  the 
use  of  Samuel  Barrett  for  life,  with  remainder  to  trustees  for  500 
years,  to  secure  a  jointure  of  1200/.  per  annum  for  Mrs.  Banett,  and, 
subject  thereto,  to  raise  6000/.,  according  to  the  trusts  of  an  indenture 
of  even  date,  which  were,  to  pay  the  interest  thereof  to  Mrs.  Barrett 
for  her  life,  if  she  survived  her  husband,  and  after  her  decease,  for  the 
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younger  children  of  the  marriage,  and,  subject  to  those  prior  charges, 
to  raise  a  sum  of  20,000^  for  the  benefit  of  an  eldest  son,  and,  sub- 
ject to  those  trusts,  to  the  use  of  Samuel  Barrett  in  fee. 

The  settlor,  Samuel  Barrett,  was  entitled  to  Schawfield,  Thatchfield 
Penn,  and  other  estates  in  fee,  which  were  not  included  in  the  settle- 
ment 

On  the  30th  of  March,  1815,  Samuel  Barrett  made  his  will,  by 
which  he  devised  his  reversion  in  fee  in  the  settled  estates  and  in  his 
other  property,  subject  to  the  payment  of  his  debts  and  legacies,  to 
his  eldest  son  Samuel  Goodin  Barrett  in  fee. 

On  the  1st  of  February,  1816,  Samuel  Barrett  executed  a  mortgage 
of  the  reversion  in  fee  of  the  settled  estates,  subject  to  the  trusts  of 
the  500  years  term,  and  of  the  estates  not  in  settlement,  to  John 
Graham  Clarke,  to  secure  a  sum  of  20,000/.  due  to  him,  with  interest, 
and  also  to  secure  the  future  advances  to  be  made  by  him,  with  in- 
terest thereon  at  5  per  cent  It  was  assumed,  that  this  deed  was  duly 
registered  and  recorded,  as  required  by  the  Jamaica  statute  of  16  Geo. 
2,  c.  5. 

Samuel  Barrett  died  in  the  month  of  June,  1824 ;  he  left  surviving 
him  his  wife,  a  son,  Samuel  Goodin  Barrett,  and  a  daughter  married 
to  Mr.  Dashwood. 

At  the  time  of  the  death  of  Samuel  Barrett,  the  charges  on  the  set- 
tled estate  were  as  follows :  — 

1.  A  jointure  of  1,200/.  per  annum,  in  favor  of  Mrs.  Barrett 

2.  6,000/.  of  which  the  interest  was  due  to  Mrs.  Barrett  as  long  as 
she  lived;  and  then  the  capital  belonged  to  Mrs.  Dashwood. 

3.  20,000/.  due  to  Samuel  Goodin  Barrett  All  these  were  under 
the  trusts  of  the  500  years  term. 

4.  20,000/.  secured  by  mortgage  to  John  Graham  Clarke,  under 
the  mortgage  of  the  1st  of  February,  1816. 

5.  The  debts  and  legacies  given  by  the  will  of  Samuel  Barrett 

6.  Subject  to  those  charges,  the  reversion  in  fee  belonged  to  the 
eldest  son,  Samuel  Groodm  Barrett,  under  the  will  of  his  father, 
Samuel  Barrett 

In  1825,  Mrs.  Barrett,  the  widow,  married  Lawrence  Oliphant,  and 
on  their  marriage,  on  the  18th  of  August,  1825,  a  settlement  was 
made  of  the  jointure,  and  the  interest  of  the  6,000/.  belonging  to  Mrs. 
Oliphant 

On  the  25th  of  November,  1835,  Samuel  Goodin  Barrett,  by  settle- 
ment made  previously  to  his  marriage,  covenanted  to  convey  all  his 
interest  in  the  estates  he  possessed,  subject  to  the  charges  upon  them, 
for  the  benefit  of  his  wife  and  the  children  of  the  marria^. 

On  the  11th  of  October,  1836,  Richard  Barrett,  an  unde  of  Samuel 
Goodin  Barrett,  made  his  will,  and  thereby  devised  to  him  certain 
other  properties,  —  viz.  Barrett  Hall,  Richmond  Penn,  Greenwood 
Penn,  and  a  house  in  Spanish  Town  for  various  interests,  and  by  a 
codicil  to  his  will,  he  devised  to  him  Harding  Hall,  the  remaining 
estates  comprised  in  the  plaintiffs'  security. 

On  the  27th  of  April,  1838,  Mrs.  Oliphant  died,  and  thereupon 
Mrs.  Dashwood  became  entitled  to  the  6,000/.  and  Mr.  Oliphant,  un- 
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der  the  settlement  made  on  his  marriage,  became  entitled  to  the 
arrears  of  the  jointure  of  1200t,  and  the  interest  of  the  6000/.  remain* 
ing  unpaid,  which  were  considerable. 

On  the  18th  of  May,  1839,  Richard  Barrett,  the  uncle,  died. 

In  1841,  Mr.  John  Graham  Clarke  being  dead,  his  executors,  James 
Graham  Clarke  and  Lamb,  pressed  Samuel  Goodin  Barrett  for  pay- 
ment of  the  amount  due  to  them  on  their  mortgage.  The  state  of 
property  in  Jamaica  seemed  to  have  made  it  hopeless  to  seek  to  en- 
force their  demand  at  that  time,  and  a  compromise  was  come  to 
between  Samuel  Goodin  Barrett,  and  the  executors,  of  John  Graham 
Clarke^  which  was  expressed  in  two  letters  of  the  19th  of  November, 
1841. 

The  first  was  written  by  Samuel  Goodin  Barrett  to  James  Grraham 
Clarke,  and  was  as  follows :  —  "  I  propose  to  pay  you  down  937/.  IO5., 
to  Mr.  Hilton  the  taxed  costs  of  the  suits,  to  give  you  and  your  co- 
executor  Mr.  Lamb  my  bond  for  8000/.,  payable  with  interest  at 
5  per  cent,  by  instalments,  that  is  to  say,  3000/,  at  the  expiration  of 
three  years,  and  the  remaining  5000/.  at  the  end  of  six  years  from 
the  present  time ;  and  that  the  existing  mortgage  shall  be  placed  in 
the  hands  of  a  trustee  until  my  bond  be  satisfied,  and  shall  after- 
wards be  transferred  to  me,  or  as  I  shall  direct,  and  you  shall  release 
the  estates  from  all  claims  for  supplies  sent  out  by  you  from  Eng- 
land." 

In  answer  to  this  James  Graham  Clarke,  on  the  same  date,  wrote 
as  follows:  — 

"  My  dear  Barrett :  I  accede  to  the  proposals  made  by  you  for  a 
compromise  of  all  claims  and  demands  by  me  and  my  co-executor 
Mr.  Lamb,  under  the  mortgage  security  to  the  late  Mr.  John  Graham 
Clarke,  or  arising  out  of  the  suits  in  Jamaica  of  Dyer  v.  Barrett  or 
Barrett  v.  Dyer^  and,  to  prevent  misunderstanding,  I  here  repeat  the 
terms,  —  viz. 

"  That  you  should  at  once  pay  me  down  937/.  IO5. 

<*  That  you  should  pay  to  Mr.  Hilton  the  taxed  costs  in  the  suits. 

"  That  you  should  give  to  myself,  and  my  co-executor  Mr.  Lamb, 
your  bond  for  8000/.,  payable,  with  interest  at  5/.  per  cent,  by  instal- 
ments; that  is,  3000/.  at  the  expiration  of  three  years,  and  the 
remaining  5000/.  at  the  end  of  six  years  from  the  present  time. 

'<  That  the  existing  mortgage  shall  be  placed  in  the  hands  of  a 
trustee  until  your  bond  be  satisfied,  and  shall  afterwards  be  trans- 
ferred to  you  or  as  you  may  direct,  and  that  I  release  the  estate  from 
all  claims  for  supplies  sent  out  by  me  from  England.  I  send  this  as 
well  on  behalf  of  myself  as  my  co-executor,  to  carry  out  the  above 
arrangement  in  every  particular." 

The  937/.  10*.  was  paid,  and  400/.  was  afterwards  paid  for  interest, 
but  nothing  further  had  been  done  in  respect  to  the  agreement. 

On  the  12th  of  January,  1842,  Mr.  Oliphant,  in  consideration  of 
the  sum  of  2000/.,  assigned  to  George  Simon  Cook  7891/.  arrears  of 
annuity,  and  3664/.  interest,  making  together  11,555/.,  in  trust  for  Sam- 
uel Goodin  Barrett,  his  executors,  administrators,  and  assigns,  to  be 
assigned  and  disposed  of  as  he  and  they  should  direct. 
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On  tbe  15th  of  March,  1843,  the  mortgage  in  question  to  the  plain- 
tiffs was  executed.  It  recited  many  of  the  preceding  circumstances, 
and  that  11,391/.  10s,  Sd.  was  due  to  the  plaintiffs  Davis  and  Bod- 
dington,  and  in  considemtion  of  that  sum  so  due,  it  conveyed  all  the 
properties  before  enumerated,  with  the  appurtenances,  to  Davis  and 
Boddington  in  fee,  subject  to  the  500  years  term  in  the  estates  com- 
prised in  the  settlement  of  the  29th  of  February,  1812,  and  the 
moneys  raisable  by  virtue  thereof.  Samuel  Goodin  Barrett  and 
George  S.  Cook,  his  trustee,  also  assigned  the  arrears  of  the  annuity 
and  the  interest  assigned  by  Oliphant ;  and  it  also  purported  to  as- 
sign the  20,000t  charge,  secured  by  the  term  of  500  years  to  Symes, 
in  trust  for  Davis  and  Boddington,  and  contained  the  proper  powers 
of  attorney  to  enable  Symes  to  enforce  payment  on  their  behalf  of  those 
sums.  The  deed  contained  a  proviso  for  redemption,  reconveyancei 
and  reassignment,  in  case  of  payment  to  Davis  and  Boddington  of 
what  should  be  due  to  them  in  respect  of  the  11,391/.  IO5.  3d.  with 
interest,  and  also  such  further  advances  or  sums  as  should,  at  the 
time  of  repayment,  be  due  to  them  on  the  balance  of  their  account 

On  the  26th  of  April,  1842,  Mr.  and  Mrs.  Dashwood,  by  indenture 
of  that  date,  absolutely  released  the  estates  comprised  in  the  settle- 
ment of  the  29th  of  February,  1812,  from  the  6000Z.,  to  be  raised 
under  the  trusts  of  the  term  of  500  years  for  the  benefit  of  the  younger 
children. 

By  the  law  of  Jamaica,  resting  upon  two  statutes,  the  4  Geo.  2,  c.  5, 
and  the  16  Geo.  2,  c.  5,  all  instruments  affecting  real  estates  in  Jamaica, 
executed  out  of  the  island,  must  be  recorded  in  the  secretary's  office 
in  the  island  within  twelve  months  of  their  execution,  and  within 
ninety  days  after  their  arrival  in  that  island:  and  accordingly,  the 
mortgage  deed  of  the  15th  of  March,  1842,  was  duly  registered  in  the 
secretary's  office  on  the  6th  of  May,  1842,  but  the  settlement  made  on 
the  marriage  of  Samuel  Goodin  Barrett,  in  1835,  was  not  recorded 
until  May,  1846. 

The  cause  now  came  on  for  hearing. 

Lloyd,  Prior,  and  W.  W.  Mackeson,  for  the  plaintiffs,  argued,  firati 
that  the  mortgage  to  the  plaintiffs  of  1842,  had  priority  over  the  settle- 
ment of  1835,  the  latter,  though  prior  in  date,  having  been  recorded 
subsequent  to  the  plaintiffs'  mortgage  deed  of  1842,  4  Geo.  2,  c  5,  s. 
7,  &  16  Geo.  2,  c  5,  Jamaica  statutes. 

Secondly,  that  the  20,000/.  was  a  subsisting  charge ;  that  it  could 
not  be  considered  merged,  there  being  no  act  showing  such  intention, 
and  it  being  manifestly  for  the  interest  of  Samuel  Goodin  Barrett 
that  it  should  not  be  extinguished.  Forbes  v.  Moffatt,  18  Vesey,  384; 
Barham  v.  The  Earl  of  Thanet,  3  Myl.  &  K.  607 ;  The  Earl  of  Cla- 
rendon V.  Barham,  1  Y.  &  CoL  C.  C.  688.  That  as  there  was  no 
evidence  of  any  act  of  merger,  no  intention  of  merger  could  be  im- 
puted to  S.  Goodin  Barrett,  for  the  effect  of  it  would  be  to  give  prior- 
ity to  the  debts  and  legacies  under  his  father's  will  and  to  all  other 
incumbrances  over  his  own  prior  charge  for  20,000/. 

Thirdly,  that  he  was  entitled  to  the  full  benefit  of  the  arrears  of 
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jointure  which  he  had  bought  up,  and  to  the  full  amount  due  in 
respect  of  them,  for,  having  a  charge  of  his  own,  he  must  be  consi- 
dered as  having  purchased  the  arrears,  not  as  heir  or  devisee,  but  as  a 
creditor.    Darcy  v.  £fiz//,  1  Vernon,  49. 

RennallSj  for  the  mortgagor,  S.  G.  Barrett 

John  Baily,  for  the  wife  and  children  of  S.  6.  Barrett,  argued,  that 
the  statutes  cited  had  no  application  to  personal  chattels,  and  that, 
therefore^  the  mills,  plant,  and  personal  chattels  on  the  estate  were 
subject  to  the  settlement.  / 

JR.  Palmer  and  Burden,  for  Clarke,  argued,  first,  that  the  charge 
of  20,000/.  which  belonged  to  Samuel  Goodin  Barrett,  had,  by  the 
accession  of  the  fee-simple  of  the  estate,  merged  in  the  inheritance; 
Price  V.  Gibson,  2  Eden,  115;  Lord  Selsey  v.  Lord  Lake,  1  Beavan, 
146 ;  Barham  v.  The  Earl  of  Thanet,  3  Myl.  &  K.  607 ;  IS^ler  v.  Lake^ 
1  Simons,  251 ;  Astley  v.  Milles,  1  Simons,  298 ;  and  that  the  letters  of 
the  19th  of  November,  1841,  and  the  terms  of  the  compromise  with 
Clarke,  showed  that  S.  G.  Barrett  never  intended  to  set  up  the  charge 
of  20,000/.  against  them,  and  that  he  considered  it  as  non-existing. 

Secondly,  that  Samuel  Goodin  Barrett  could  not  set  up  the  incum* 
brances  which  he  had  bought  up  as  against  the  mortgagee  Clarke ; 
Parry  v.  Wright,  1  Sim.  &  Stu.  369 ;  Toulmin  v.  Steere,  3  Mer.  210 ; 
Brown  v.  Stead,  5  Simons,  535 ;  nor  could  he,  being  heir,  claim,  in 
respect  of  the  11,555/.,  the  arrears  of  jointure  and  interest,  any  greater 
sum  than  2000/.,  which  he  had  paid  for  their  purchase.  Brathwaite 
V.  Brathwaite,  1  Vernon,  334 ;  Lang  v.  Clopton,  lb.  464 ;  Lancaster  v. 
Evors,  10  Beavan,  154 ;  Hill  v.  Browne,  Drury,  433,  and  1  Powell, 
on  Mortgages,  6th  ed.,  346. 

Marett,  for  a  disclaiming  party. 

Giffard,  for  the  trustee  of  the  term  of  500  years. 

Lloyd,  in  reply. 

The  Master  of  the  Rolls.    I  will  consider  the  case. 

August  4.  The  Master  op  the  Rolls.  The  question  I  have  had 
to  consider  is,  whether  the  plaintiffs  are  entitled  to  any  priority,  and, 
if  any,  to  what  extent,  upon  the  estates  comprised  in  their  mortgage 
securities. 

So  far  as  the  reversion  in  fee  of  the  estates  comprised  in  the  settle- 
ment of  the  29th  of  February,  1812,  is  concerned,  the  mortgage  of  the 
1st  of  February,  1816,  to  John  Graham  Clarke,  has  priority  over  the 
plaintiffs'  security  of  the  15th  of  March,  1842 ;  but  the  mortgage  of 
February,  1816,  is  expressly  subject  to  the  trusts  of  the  500  years 
term,  and  the  mortgage  of  March,  1842,  professes  to  convey  the 
11,555/.  arrears  of  the  jointure,  the  interest  of  the  sum  of  6000/.,  and 
the  20,000/.  to  be  paid  to  the  eldest  son,  Samuel  Goodin  Barrett. 
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The  arrears  of  the  jointure  and  interest  were  not  indoded  in  the 
fibrst  charge ;  but  it  is  contended,  on  behalf  of  the  executors  of  John 
Graham  Clarke,  that  as  these  arrears  were  purchased  for  2000/.,  the 
mortgagor,  Samuel  Goodin  Barrett,  and  those  claiming  under  him, 
are  entitled  to  that  extent,  and  that  only  to  the  benefit  of  that  charge ; 
and  they  further  contend,  that  the  20,000/.  charge  was  merged  or  sunk 
into  the  reversion  in  fee  of  Samuel  Goodin  Barrett,  and  was  not 
really  in  existence  when  it  was  purported  to  be  assigned  to  Davis  and 
Boddington. 

It  is  said,  that  Samuel  Goodin  Barrett,  the  owner  of  the  20,0002. 
charge  under  the  settlement  of  the  29th  of  February,  1812,  having 
become  the  owner  of  the  reversion  in  fee,  that  charge  is  merged  in 
the  inheritance.  This  is  a  matter  purely  of  equitable  doctrine,  hav* 
ing  no  reference  to  and  being  in  no  respect  guided  by  the  doctrines 
of  a  court  of  law.  The  presumption  of  equity  is,  that  the  charge  is 
extinguished,  unless  the  intention  of  the  owner  of  the  inheritance  were 
to  keep  it  on  foot ;  but  this  intention  need  not  be  expressed  by  any 
distinct  act  or  words.  It  may  be  presumed,  but  for  the  purpose  of 
raising  such  a  presumption,  it  is  necessary  to  observe,  whether  it  was 
most  for  his  benefit  to  keep  on  foot  or  to  merge  this  charge.  He  had 
the  election  of  keeping  the  charge  on  foot,  when  he  took  the  estate, 
and  whether  he  exercised  this  election  ot  not,  is  the  question  to  be 
determined  by  a  fair  inference  arising  from  the  circumstances  of  the 
case. 

I  consider  it  clear,  that,  on  the  death  of  his  father  Samuel  Barretti 
no  merger  took  place ;  not  only  no  act  is  done  expressive  of  an  inten* 
tion  to  do  so,  but  it  would  roanifestiy  have  been  extremely  injurious 
to  him  to  have  merged  this  charge  of  20,000/.,  as  thereby  he  would 
have  given  priority  on  his  estate,  not  only  to  the  debts  and  legacies 
given  by  the  wiU  of  his  father,  but  to  an  express  mortgage  executed 
on  the  1st  of  February,  1816,  to  John  Graham  Clarke,  to  secure  20,0002. 
and  future  advances.  If  no  merger  took  place  at  that  time,  I  am  at 
a  loss  to  discover  at  what  subsequent  period  any  merger  of  this  chai^ 
can  be  considered  to  have  taken  place.  The  letters  of  the  19th  of 
November,  1841,  are  silent  on  the  subject  The  mortgage  of  Fe- 
bruary, 1816,  is  to  be  kept  on  foot,  for  the  purpose  of  giving  efiect  to 
the  proposed  compromise ;  but  I  cannot  discover  any  expression  of 
intention,  by  which  a  merger  of  the  charge  of  20,000/.  can  be  inferred 
from  that  compromise ;  on  the  contrary,  it  was  his  interest  to  keep  it 
on  foot. 

It  was  urged  by  Mr.  Roundell  Palmer,  that  to  hold  that  the  charge 
was  subsisting  would  be  to  raise  a  presumption  in  favor  of  his  inte* 
rest  at  the  expense  of  his  honesty,  and  that  equity  would  infer,  that 
he  did  what  he  ought  to  have  done.  It  was  very  much  from  a  desire 
to  consider  the  effect  of  that  observation,  that  I  reserved  my  judgment 

It  was  well  observed,  that  these  letters  neither  contain  a  contract 
to  merge  the  20,000/.  charge,  nor  any  evidence  that  it  bad  been  so 
merged  ;  and  in  neither  view  of  the  case  can  I  arrive  at  the  conclu- 
sion pressed  upon  me  by  the  counsel  for  the  executors  of  Clarke,  for 
I  am  clear,  that  the  only  agreement  is,  to  substitute  a  security  by 
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bond  instead  of  the  mortgage ;  and  it  provides  that  the  mortgage 
should  be  kept  on  foot,  in  order  to  secure  the  performance  of  it ;  but 
it  nowise  contracts  to  charge  or  to  sink  the  20,000/. ;  in  truth  it  con- 
tains no  allusion  to  that  subject 

I  think,  therefore,  that  it  was  not  dishonest  in  Mr.  Bamuel  Goodin 
Barrett  afterwards  to  insist  upon  and  deal  with  the  20,000/.  charge, 
which  he  had  not,  by  these  letters,  according  to  the  construction  I  put 
upon  them,  either  agreed  to  relinquish  or  induced  the  executors  of 
Clarke  to  believe  that  he  had  relinquished.  All  that  can  be  said  is, 
that  he  did  not  volunteer  a  statement  to  the  effect  that  such  a  charge 
was  subsisting  in  priority  to  their  security,  and  that  if  he  assigned  his 
interest  in  it,  it  would  probably  deprive  them  of  any  benefit  in  the 
estate. 

The  cases  cited,  particularly  Forbes  v.  Moffatty  18  Vesey,  384,  and 
T%e  Earl  of  Clarendon  v.  Barhanij  1  Y.  &  ColL  C.  C.  688,  are  au- 
thorities for  the  view  I  have  taken  of  this  case. 

The  next  question  to  which  my  attention  has  been  directed  is, 
whether  Samuel  Goodin  Barrett,  or  the  plaintiiis  who  are  claiming 
under  him,  are  entitled  to  treat  the  assirament  of  the  11,555/.  anears 
of  the  jointure,  and  interest  of  the  6,000/.  as  a  security  for  more  than 
the  2,000/.,  which  was  paid  as  the  consideration  for  it.  This  ques- 
tion, stripped  of  any  considerations  arising  firom  the  letters  of  the  19th 
of  November,  1841,  is  simply  this;  —  whether  the  owner  of  the  re- 
version in  fee  of  an  estate  subject  to  two  charges,  neither  of  which 
was  created  by  himself,  is  entitled  to  buy  in  the  former  of  those  two 
charges,  and  insist  upon  it  as  available  against  the  second  charge,  or 
whether  the  owner  of  the  second  charge  is  entitled  to  have  an  ac- 
count of  what  was  actually  paid  for  uie  purpose  of  getting  in  the 
former  one,  and  of  making  it  stand  simply  as  a  security  for  that 
amount. 

I  am  of  opinion  that  the  second  mortgagee  has  no  such  equity 
against  any  stranger  who  might  purchase  the  first  charge,  and  that 
the  owner  of  the  reversion,  not  having  created  the  first  or  second 
charge,  is,  in  this  respect,  entitled  to  stand  in  the  place  of  a  mere 
stranger.  It  would  be,  as  I  believe,  a  new  equity,  and  productive  of  the 
most  injurious  consequences,  if  a  second  mortgagee  were  entitled,  as 
against  the  bond  fide  assignee  of  a  first  mortgage,  to  insist  on  an  ac- 
count being  taken  of  what  was  actually  paid  for  the  first  mortgage ; 
and  in  the  absence  of  fraud  or  collusion,  I  think  that  the  reversioner 
of  the  estate,  not  being  the  original  mortgagor,  has  no  privity  attach- 
ing to  him,  which  renders  him  liable  to  such  an  account. 

Then  is  this  varied  by  the  letters  of  the  19th  of  November,  1841  ? 
1  think  not.  Either  the  letters  substituted  something  in  the  place  of 
the  mortgage  of  the  1st  of  February,  1816,  or  they  md  not  If  they 
did,  it  was  merely  a  bond  payable  by  instalments ;  if  nothing  was 
substituted  in  its  place,  the  mortgage  of  the  1st  of  February,  1816, 
continued,  as  it  was,  a  mortgage  expressly  taken  subject  to  this' very 
charge.  In  neither  case  can  the  mortgagee,  in  my  opinion,  require  the 
assignee  for  valuable  consideration  to  reduce  the  charge  assigned  to 
him  to  a  security  merely  for  the  money  paid  for  it. 
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It  occurred  to  me,  at  one  time,  that  an  equity  might  have  arisen 
from  this  circumstance :  that  as  the  jointure  was  an  annual  sum,  the 
owner  of  the  estate  was  bound  to  keep  down  that  annuity ;  but  the 
mortgagee  of  the  reversion  might  have  taken  possession  of  the  estate, 
paying  the  previous  incumbrances,  and  keeping  down  the  annual 
charges  on  the  income.  I  am  of  opinion,  that,  having  failed  to  do  so, 
he  cannot  complain  that  the  reversioner  has  neglected  a  duty  which 
he  might  have  compelled  him  to  perform,  and  that  consequently,  both 
as  regards  the  charge  of  20,0002.  and  as  regards  the  arrears  of  the 
jointure,  and  the  interest  of  the  6,0002.,  the  plaintiffs  are  entitled  to 
priority  over  the  mortgage  of  the  executors  of  John  Graham  Garke. 

I  am  of  opinion,  therefore,  that  I  must  make  the  usual  foreclosure 
decree  in  their  favor,  as  prayed  by  the  bill. 


Macdonald  v.  Walker.^ 

Jnlj  22,  Angnst  5, 1851. 

Power  of  Sale  ^^  Execution  of  Powers. 

A  ttoiator  gaye  a  power  of  sale  to  two  tnutees  and  the  snrTiyor,  **  hb  hein,  ezeentors^  and 
administrators  " : — 

Mddf  that  a  title  dependent  on  a  sale  by  the  deyisee  in  ttnst  of  the  snryiyor,  was  too  donbtfiil 
to  force  on  a  purchaser ;  and  secondly,  that  the  defect  was  cored,  hj  the  release  of  ail  the 
eestuia  que  trust  to  the  representatiyes  of  the  snryiying  trustee. 

Consideration  of  the  cases  of  Choke  y.  Crawford  and  Titley  y.  WoUtenholme. 

This  was  a  special  case.  The  testator,  by  his  will,  devised  his  real 
estates  to  John  BisseU  and  John  Simcox,  upon  trust,  for  certain  per- 
sons for  their  lives,  and  afterwards  to  convey  and  assign  them  unto 
all  his  nephews  and  nieces,  who  should  be  living  at  his  death,  equally. 
And,  for  the  purpose  of  such  division,  "  he  did  thereby  authorize  and 
empower  his  said  trustees  and  the  survivor  of  them,  his  heirs,  execu- 
tors, and  administrators,  from  time  to  time  to  sell  and  dispose  of  all 
or  any  part  or  parts  of  his  said  freehold  and  leasehold  messuages, 
buildings,  and  hereditaments,  and  real  and  leasehold  estates,  devised 
and  bequeathed  to  them,"  &c. 

The  testator  died  in  1819,  and  his  trustee,  John  Bissell,  died  in 
1828,  leaving  his  co-trustee,  John  Simcox,  surviving  him.  John  Sim- 
cox died  in  1837,  having  by  his  will  devised  to  John  Simcox  the 
youneer  (who  was  his  heir  at  law)  and  to  Thomas  Simcox  all  estates 
vested  in  him  as  a  trustee. 

On  the  22d  of  March,  1844,  John  Simcox  the  younger,  and  Thomas 
Simgox  sold  and  conveyed  the  real  estate  in  question  to  the  plaintifi^ 
Macdonald. 

^  14  BeaTan,  556. 
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By  a  deed-poll  of  the  11th  of  April,  1844,  after  reciting  the  will,  and 
that  John  Simcox  the  younger,  and  Thomas  Simcox,  as  devisees  of 
the  trust  estate,  had  converted  the  real  estate  into  money  and  duly 
accounted  for  the  same ;  the  nephews  and  nieces,  or  the  parties  re- 
presenting them,  released  John  Simcox  the  younger,  and  Thomas 
Simcox,  and  the  estate  of  John  Simcox,  deceased,  from  all  actions, 
&c.  in  respect  of  the  devise,  trust,  legacy,  or  other  matter  in  the  will, 
or  any  sales,  Sec  made,  or  any  neglect  or  default  in  the  management 
of  the  estate. 

Macdonald  having,  in  1850,  contracted  to  sell  the  property  to  the  de- 
fendant, Walker,  a  question  arose,  whether  he  could  make  a  good 
title.  A  case  was  submitted  for  the  opinion  of  the  court  under  Sir 
G.  Turner's  act,  upon  the  following  points : — 

1st.  Whether  under  the  indenture  of  the  23d  of  March,  1844,  a 
legal  and  equitable  estate  in  fee-simple  in  the  property  sold  passed  to 
William  Macdonald. 

2d.  If  such  estate  did  not  so  pass,  whether  the  defect  was  or  not 
remedied  by  the  deed-poll  of  the  11th  of  April,  1844. 

3d.  Whether,  under  the  circumstance  hereinbefore  stated,  William 
Macdonald  had  or  not  deduced  a  good  title  to  the  hereditaments  in 
question. 

Raupell  and  Metcalfe^  for  the  plaintiff.  First,  the  surviving  trustee 
was  justified  in  devising  the  trust-estate  to  proper  persons,  rather  than 
let  it  descend.  It  is  true  that  the  word  *^  assigns  "  is  not  used  in  the 
power  of  sale ;  and  it  will  be  said,  that  this  case  is  identical  with 
Cooke  V.  Crawford^  13  Simons,  91 ;  in  which  case  Sir  L*.  Shadwell 
held,  that  where  a  power  of  sale  is  given  to  three  persons,  and  the 
survivors  or  survivor,  or  the  heirs  of  the  survivor,  a  sale  could  not  be 
made  by  the  devisee  of  the  survivor,  and  that,  by  devising  the  trust 
estate,  the  surviving  trustee  did  an  act  which  he  was  not  authorized 
to  do.  But  that  decision  was  founded  on  no  previous  authority,  was 
a  surprise  upon  the  profession,  and  contrary  to  the  understanding  of 
conveyancers.  See  the  comments  on  this  case,  2  Jarman  on  WillSi 
714 ;  and  11  Byth.  782,  3d  ed.  In  the  subsequent  case  of  TUley  v. 
Wolstenholmey  7  Beavan,  425,  Lord  Langdale's  opinion  appears  to 
have  been  opposed  to  that  expressed  in  Cooke  v.  Crawford.  He  says, 
p.  436,  "  I  cannot,  at  present,  see  my  way  to  the  conclusion,  that  in 
the'  case  contemplated,  the  surviving  trustee  commits  a  breach  of 
trust  by  not  permitting  the  trust  estate  to  descend,  or  by  devising  it 
to  proper  persons,  on  the  trusts  to  which  it  was  subject  m  the  hands 
of  the  surviving  trustee."  Here,  it  is  to  be  observed,  the  power  was, 
in  fact,  executed  by  the  heir  of  the  last  surviving  trustee.  The  great 
inconveniences  which  might  arise  by  allowing  the  trust  estate  to  de- 
scend upon  an  improper  person,  are  in  that  case  pointed  out.  On 
this  point  they  commented  on  the  cases  of  Cole  v.  Wade^  16  Vesey, 
27 ;  Miller  v.  JMddon,  18  Law  J.  Rep.  (n.  s.)  Chanc.  226 ;  Bradford  v. 
Belfield^  2  Simons,  264 ;  Townshend  v.  Wilson^  3  Maddock,  261 ;  and 
they  referred  to  2  Sug.  Powers,  489,  6th  ed.  Secondly,  they  argued, 
that  even  if  the  plaintiff  was  wrong  on  the  first  point,  still  the  objection 

VOL.  XI.  ^ 
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was  cured  by  the  release  executed  to  the  representatives  of  the  sur- 
viving trustee  by  the  parties  beneficially  interested;  for  the  legal 
estate  having  passed  by  the  will  of  the  surviving  trustee  to  his  devi- 
see, and  having  been  by  him  conveyed  to  the  plaintiff,  the  release  by 
all  the  parties  beneficially  interested  bound  every  equitable  interest, 
so  that,  by  these  means,  the  plaintiff  had  a  complete  legal  and  equi- 
table title. 

Walpole  and  Faber^  contra.  The  defendant  is  a  willing  purchaser, 
but  this  is  not  such  a  title  as  he  can  be  advised  or  compelled  to  accept. 
The  case  is  governed  by  Cooke  v.  Crawford^  13  Simons,  97,  which 
is  exactly  in  point ;  TUley  v.  Wolstenholme  is  inapplicable,  for  there 
the  word  <<  assies ''  was  used ;  the  absence  of  which  expression  in 
the  power  of  scQe  was  observed  upon  by  Sir  L.  Shadwell  m  Cooke  v. 
Oraufordj  Ibid.  The  author  of  the  power  has  expressly  limited  the 
authority  to  the  heir  of  the  surviving  trustee,  and  the  court  cannot 
alter  it  by  extending  the  power  to  a  person  not  filling  that  character. 
The  inconveniences  pointed  out  by  the  plaintiff  and  also  by  Lord 
Langdale  in  TUley  v.  Wolstenholme^  7  Beav.  436,  assume,  a  descent 
to  "  improper  persons ; "  but  it  is  just  as  easy  to  suggest  equal  incon- 
veniences which  would  arise  from  a  devise  to  "  improper  persons." 

In  Mortimer  v.  Ireland^  6  Hare,  196,  the  survivor  of  two  executors 
and  trustees  bequeathed  the  trust  property  to  A,  upon  the  same  trusts; 
it  was  held,  that  A  was  not  properly  constituted  a  trustee.  So  in 
Ockleston  v.  Heapj  1  De  G.  &  Sm.  406 ;  where  a  testator  devised 
estates  to  trustees,  their  heirs,  and  assigns,  and  the  surviving  trustee 
devised  them  upon  the  same  trusts,  it  was  held,  that  devisees  were 
not  duly  appointed  trustees. 

It  is  true  that  the  sale  to  the  plaintiff  was  made  and  the  convey- 
ance executed  by  the  heir  of  the  surviving  trustee.  That  would  have 
been  right  if  he  had  acted  alone ;  but  he  joined  with  a  stranger,  and 
this  invalidates  his  acts,  for  it  is  impossible  to  say  how  much  of  the 
discretion  and  responsibility  is  to  be  attributed  to  the  heir,  and  how 
much  to  the  other  person  improperly  clothed  with  the  legal  estate ; 
besides,  the  heir  has  no  estate  vested  in  him  by  descent,  in  which  case 
alone  could  he  execute  the  power,  and  he  joined  in  his  character  of 
devisee,  and  not  of  heir. 

Secondlv,  it  does  not  appear  that  all  the  cestuis  que  trust  have  join- 
ed in  the  deed-poll ;  and,  on  the  whole,  the  defendant  is  not  compella^ 
ble  to  take  a  doubtful  title,  as  was  decided  by  Sir  J.  L.  Knight  Bruce 
in  a  case  like  the  present,  of  Wilson  y.  Bennett^  20  Law  J.  Bep.  (n.  s.) 
Chanc.  279 ;  s.  c.  Eng.  Rep.  45,  where  a  testator  gave  a  power  of  sale 
to  his  trustees  and  the  survivor,  "  his  heirs,  executors,  and  administra* 
tors,"  and  the  devisee  of  the  survivor  sold ;  it  was  held,  on  a  special 
case,  that  a  title  dependent  on  this  point  was  too  doubtful  to  force 
upon  a  purchaser. 

Boupellj  in  reply. 

The  Mastsr  of  the  Rolls  reserved  his  judgment 
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August  5.  The  Master  op  the  Rolls.  The  first  question  is 
whether  the  conveyance  of  March,  1844,  passed  a  legal  and  equitable 
estate  in  fee-simple  in  the  hereditaments. 

That  it  passed  a  legal  estate  there  can  be  no  question.  The  legal 
estate  was  vested  in  John  Simcox  the  elder,  in  fee,  and  he  devised  it 
to  John  Simcox  the  younger,  and  Thomas  Simcox,  who  conveyed  it 
to  Mr.  Macdonald ;  but  whether  it  passed  the  beneficial  estate  in 
these  hereditaments  is  a  question  of  more  doubt  The  power  of  sale 
was  given  to  the  surviving  trustee  and  his  heirs,  omitting  the  word 
^  assigns ; "  and,  in  the  case  of  Cooke  v.  Crawford^  13  Sim.  91,  Sir 
L,  Shadwell,  a  judge,  very  conversant  with  matters  of  conveyancing, 
decided,  that  in  that  case,  the  power  was  separated  from  the  estatei 
and  that  the  estate  was  vested  in  persons  to  whom  no  authority  to 
sell  was  given  by  the  testator's  wiU,  and  that,  in  such  a  case,  it  was 
the  duty  of  the  testator  to  allow  the  estate  to  descend. 

In  defence  of  this  decision,  which  has  been  the  subject  of  much 
comment,  it  has  been  urged,  that  the  testator  might  have  reposed^con* 
fidence  in  the  heir  of  the  surviving  trustee,  but  not  in  his  devisees.  I 
do  not  entertain  that  opinion.  It  is  manifestly  impossible  for  any 
man  to  foresee  who  will  be  the  heir  of  the  survivor  of  his  trustees ;  he 
might  be  an  idiot,  lunatic,  infant,  or  alien ;  and,  though  it  is  possible 
or  even  probable,  that  a  testator  might  repose  a  trust  in  two  persons, 
and  that  neither  of  them  would,  by  his  will,  select  as  a  trustee  to  sue* 
ceed  him  an  incompetent  or  improper  person,  yet  it  is  quite  impossi* 
ble,  that  any  reasonable  man  could  place  confidence  in  the  person  so 
liable  to  doubt  and  uncertainty  as  the  heir  of  the  survivor  of  two  or 
more  persons. 

The  decision  also  involves  this  consequence,  that,  since  the  passing 
of  the  Wills  Act,  (i.  e.  since  the  1st  January,  1838,)  if  the  surviving 
trustee  devised  the  trust  estate  to  his  heir  at  law,  as  he  would  take  by 
devise  and  not  by  descent,  nevertheless  (although  by  the  supposition 
he  was  the  very  person  contemplated  by  the  testator  to  exercise  the 
power,  and  although  the  legal  estate  was  vested  in  him,)  he  could 
not  lawfully  sell  or  exercise  the  power,  because  he  obtained  the  estate 
by  devise  and  not  by  descent,  and  because,  by  that  decision,  the  power 
is  held  not  to  be  necessarily  incidental  to  the  estate,  and  that,  if  vest- 
ed in  him  at  all,  it  would  only  be  by  descent,  and  would  not  coalesce. 

It  is  manifestly  also  a  most  inconvenient  doctrine  to  hold,  that  a 
power  is  separated  from,  and  is  not  incidental  to  and  united  with, 
the  legal  estate,  wheresoever  it  may  go. 

This  decision  was,  accordingly,  very  much  canvassed  in  the  case 
of  Titley  v.  Wolstenholmey  7  Beav.  425 ;  and  Lord  Langdale  carefully 
considered  the  matter,  and  delivered  an  elaborate  judgment,  which, 
though  it  does  not  expressly  overrule  the  case  of  Cooke  v.  Crawford 
on  this  point,  yet  his  observations  are  scarcely  reconcilable  with  it ; 
and  he  expressly  decided,  that  the  survivor  of  several  trustees,  in  such 
a  case,  commits  no  breach  of  trust  in  devising  the  trust  estate,  and 
in  not  permitting  it  to  descend,  according  to  the  diUum,  of  Sir  L. 
Shadwell  in  the  case  of  Cooke  v.  Crawford. 

Had  this  case  come  before  me  when  my  decree  would  have  been 
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final  as  against  every  person  who  could  claim  an  interest  in  the  estate, 
I  should  have  felt  it  my  duty  to  decide  between  those  conflicting  au- 
thorities, and  to  have  explained,  at  length,  the  reasons  for  my  dissent 
from  either  of  them ;  but  upon  a  question  of  enforcing  the  specific 
performance  of  a  contract,  the  court,  having  before  it  only  the  parties 
to  the  contract,  has  always  felt  itself  bound,  in  cases  of  doubt,  not  to 
force  a  doubtful  title  on  the  purchaser,  which  he  may  be  unable  to 
compel  another  person  to  take,  not  bound  by  the  decision  of  this 
court. 

Independently  of  any  decided  authority,  I  should  have  considered 
this  to  be  a  case  of  that  description ;  and  I  could  not  have  forced  the 
estate  upon  the  purchaser,  by  making  a  decision  in  the  affirmative 
upon  the  first  question ;  but  I  have  been  referred  by  Mr.  ColviUe,  the 
registrar,  to  a  case  of  Wilson  v.  Bennetty  20  L.  J.  Kep.  (n.  s.)  Chana 
279 ;  s.  c.  5  Eng.  Rep  45 ;  which  came  before  Vice- Chancellor  Knight 
Bruce,  in  April,  1851,  in  which  the  very  same  point  arose.  I  have 
obtained  a  copy  of  that  special  case,  which  is  not,  as  to  this  point, 
substantially  distinguishable  from  the  case  before  me.  The  Vice- 
Chancellor  knight  Bruce  there  stated,  that  he  considered  the  case  too 
doubtful  to  compel  a  purchaser  to  take  the  title. 

Whatever  may  be  my  opinion  as  to  what  probably  may  be  ex- 
pected to  attend  the  final  consideration  of  the  question  decided  in 
Gfoke  V.  Orawfordy  when  that  point  shall  be  fairly  reviewed,  in  a  case 
where  all  persons  interested  are  before  the  court  and  bound  by  the 
decision,  I  consider  myself  bound  to  adopt  the  view  taken  by  theVice- 
Chancellor  Knight  Bruce,  and  accordingly,  on  the  first  question,  I 
shall  state,  that,  under  and  by  virtue  of  the  indenture  of  22d  March, 
1844,  the  legal  estate  in  fee-simple  in  possession  of  the  hereditaments 
comprised  in  the  agreement  of  the  28th  October,  1850,  did  pass  to 
Mr.  Macdonald,  but  that  it  is  not  sufficiently  certain  that  the  bene- 
ficial interest  in  that  estate  passed  to  him,  to  induce  this  court  to 
compel  a  purchaser  from  him  to  take  that  title. 

Assuming  that  such  equitable  estate  did  not  so  pass,  the  second 
question  arises,  which  is,  whether  the  defect  was  or  not  remedied  by 
the  deed-poll  of  April,  1844. 

After  much  consideration  and  examination,  I  am  of  opinion  that 
this  deed-poll  has  remedied  the  defect.  It  is  to  be  observed,  that  the 
legal  estate  passed  by  the  indenture  of  the  22d  March,  1844,  and  if 
the  trustees  could  have  given  a  good  receipt  for  the  purchase-money, 
the  equitable  interest  would  also  have  passed.  Now  the  persons 
who  were  entitled  to  the  purchase-money  under  the  will  of  the  testa- 
tor, according  to  the  statement  in  this  special  case,  were  the  ten 
nephews  and  nieces  of  the  testator ;  and  the  deed-poll  recites,  that 
there  were  ten  of  such  nephews  and  nieces  who  survived  the  testator, 
and  no  more ;  it  also  specifies  who  they  were  ;  and  it  makes  the  re- 
presentatives of  all  the  ten  persons  join  in  a  deed-poll  releasing  the 
Irustees,  in  the  fullest  manner,  from  all  liability,  in  respect  of  this  sale 
and  the  purchase-money  paid  for  it. 

No  person  could  contest  this  sale,  except  one  of  these  ten  nephews 
and  nieces,  or  some  person  claiming  through  them,  and  every  such 
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person  would  be  estopped  from  so  claiming  by  this  deed-poll,  which 
binds  the  estates  of  every  one  of  those  persons. 

Without,  therefore,  expressing  any  opinion  as  to  the  authority  of 
the  case  of  Cooke  v.  Orawfordj  I  am  of  opinion,  that  the  defect  is 
remedied  by  the  deed-poll,  and  that,  under  the  circumstances,  Mr. 
Macdonald  has  deduced  a  good  title. 


Cleoburey  v.  Beckett  ;  Cleoburet  v.  Tubner.^ 

Jul/  15,  Angnst  4, 1851. 

Devise  —  Revocation. 

Deviae  to  the  children  of  A  held  not  to  be  revoked,  by  an  expression  in  a  codicil  that  ihej 
were  not  intended  to  take  any  beneficial  interest  under  the  will  or  oodidL 

A  testator  deyised  his  real  estate  to  his  brother  William  for  life  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainders  over ;  and  be  bequeathed  his  residuaiy  personal 
estate  between  his  nephews  and  nieces.  By  a  codicil,  he  revoked  his  will,  so  far  onl^  as  it 
was  altered  by  the  codicil,  and  he  gave  to  his  nephews  and  nieces,  except  (as  he  said)  his  bro- 
ther William^s  children,  "  who  are  not  intended  to  take  any  beneficial  interest  under  his 
will  or  this  codicil,"  l,GO0l  each : — 

Sdd^  that  the  devise  to  the  children  of  William  was  not  revoked. 

The  testator,  by  his  will  dated  in  1817,  devised  his  real  estates  to 
two  trustees  and  their  heirs  (subject  to  certain  annuities,)  to  the  use 
of  his  brother  William  Beckett  for  life,  with  remainder  to  trustees  to 
preserve,  &c.  with  remainder  to  the  use  of  the  first  and  other  sons  of 
the  body  of  William  Beckett,  successively,  in  tail  male,  and  '<  for 
vi^ant  of  such  issue,"  to  the  use  of  the  plaintiff  for  life,  with  divers  re- 
mainders over.  And  he  gave  the  residue  of  his  personal  estate  to  his 
executors,  upon  certain  trusts  for  all  and  every  of  his  nephews  and 
nieces,  the  children  of  his  brothers  and  sisters  living  at  the  time  of 
his  decease,  equally. 

In  1835,  the  testator  made  a  codicil  to  his  will,  which  was  duly  at^ 
tested,  and  commenced  as  follows:  —  ^  This  is  a  codicil  to  my  will, 
and  I  revoke  the  same  so  far  only  as  it  is  altered  by  the  codicil,  and 
no  further  or  otherwise."  He  proceeded :  "  I  give,  to  my  nephews 
and  nieces  now  living,  (except  my  brother  William  Beckett's  children, 
who  are  not  intended  to  take  any  beneficial  interest  under  my  will  ot 
this  codicU,  and  also  except  my  niece  and  nephew,  Emma  Ormond 
and  William  M.  Williams,)  1,000/.  sterling,  a  piece,  as  a  specific  legacy, 
firee  of  legacy  duty,  and  I  charge  the  same  on  my  real  and  personal 
estate."  He  afterwards  gave  1,000/.  for  Emma  Ormond  and  her 
children,  and  a  like  sum  for  William  M.  Williams  and  his  children. 

By  an  unattested  codicil  dated  four  days  subsequently,  he  expressed 
himself  as  follows :  —  <<  Memorandum,  that,  in  the  exception  contained 

^  14  Beavan,  5S9. 

28* 


^ 
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in  the  codicil  to  my  "will,  so  far  only  as  the  same  exception  relates  to 
my  brother  William  Beckett's  children,  it  was  and  is  my  intention, 
that  the  same  should  apply  and  extend  only  to  the  two  children  of 
bis  second  wife,  and  in  nowise  to  my  niece  Phillipa."  The  testator 
died  in  1838. 

His  estate  had  been  sold  for  payment  of  the  legacies,  and  the  sur- 
plus, consisting  of  1,158^  consols,  was  in  court 

William  Beckett,  the  brother,  had  an  elder  son  by  his  second  mar- 
riage, namely,  William  Beckett  the  younger. 

William  Beckett,  the  brother,  died  in  1846,  whereupon  the  plaintiff 
insisted,  that  William  Beckett  the  younger,  being  the  son  of  William 
Beckett,  the  brother  by  his  second  wife  was  not  intended  by  the  tes- 
tator to  take,  and  did  not  take,  any  interest  in  the  real  estate,  by  vir- 
tue of  the  will  and  codicil. 

William  Beckett  the  younger,  on  his  part,  insisted,  that  he  was 
dearly  intended  by  the  will  to  take  an  estate  tail  male,  and  that  the 
expressions  in  the  codicil  were  insufficient  to  operate  as  a  revocation 
of  the  clear  and  formal  devise  in  the  will. 

William  Beckett  the  younger,  presented  a  petition  for  payment  of 
the  fund  in  court  to  him  as  the  first  tenant  in  tail. 

Boupell  and  Haiff  for  William  Beckett  the  younger. 

On  the  question  of  revocation,  1  Jarman  on  Wills,  165 ;  Doe  dem. 
Hearle  v.  Hicks^  8  Bing.  475 ;  Read  v.  Backhouse^  2  Russ.  &  Myl.  546 ; 
Goblet  V.  Beechey^  3  Simons,  24,  and  2  Russ.  &  M .  624 ;  Beckett  v. 
Harden^  4  Maule  &  S.  1 ;  Francis  v.  Collier^  4  Russ.  331 ;  Duffield  v. 
ElweSy  3  Bligh.  (n.  s.)  260,  were  cited. 

Secondly,  on  the  point  that  the  words  "and  for  want  of  such 
issue  "  were  to  be  interpreted  "  and  for  want  of  such  issue  capable  of 
taking,"  2  Jarman  on  Wills,  702,  they  cited  Hodgson  v.  Ambrose^ 
1  Douglass,  337 ;  Scatterwoodv,  Edge^  1  Salkeld,  229;  Darleyy.  Lang'- 
woHhy^  3  Bro.  P.  C.  359,  (2d  ed.)  The  cases  of  Machell  v.  Weeding^ 
8  Simons,  4,  and  Stanley  v.  Lennard,  1  Eden,  87,  were  also  referred  to. 

The  Master  of  the  Rolls  reserved  judgment 

August  4.  The  Master  op  the  Rolls.  The  question  is  whether 
the  codicil  is  a  revocation  of  the  devise  contained  in  the  will  of  the  tes- 
tator to  the  first  and  other  sons  of  William  Beckett  the  elder. 

The  decided  cases  do  not,  in  my  opinion,  alfford  much  assistance  in 
construing  these  words.  Unless  the  words  are  identical,  it  is  difficult 
to  treat  one  as  an  exposition  of  the  meaning  of  another,  and  even 
where  they  are  the  same,  and  the  necessity  of  adopting  an  uniformity 
of  decision  compels  you  to  admit  the  previous  construction,  yet  the 
same  words  are  so  differently  employed  by  different  persons,  that  ex- 
pressions nearly  the  same,  but  in  themselves  ambiguous,  may  be  em- 
ployed by  different  testators  with  an  opposite  intention.  There  are, 
however,  various  principles  or  canons  of  construction,  which  it  is 
highly  important  to  preserve  untouched,  and  I  hold  it  to  be  right,  in 
cases  where  the  meaning  of  the  testator  is  not  clearly  expressed,  so 
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to  construe  hia  intention,  as  to  strengthen  and  confirm  those  rules, 
and  I  believe  that  in  doing  so,  we  shall  more  frequently  arrive  at  the 
real  meaning  of  the  testator,  than  by  strained  or  refined  modes  of 
construing  his  expressions. 

The  question  here  is,  whether  the  codicil  has  revoked  the  gift  con- 
tained in  the  will  to  the  children  of  William  Beckett. 

One  settled  rule  of  construction  is,  that  the  gifts  contained  in  the 
will  shall  not  be  affected  further  than  is  absolutely  necessary,  in  order 
to  give  effect  to  the  gifts  contained  in  the  codiciL 

Now  there  is  not  contained  in  this  codicil  any  gift  inconsistent  with 
the  gift  given  by  the  will  to  the  children  of  William  Beckett.  So 
far,  therefore,  as  the  gifts  in  the  codicil  are  concerned,  they  do  not,  in 
my  opinion,  affect  this  question.  But  although  the  necessity  of  giv- 
ing effect  to  the  bequests  contained  in  the  codicil  does  not  make  a 
revocation,  there  is  no  question  but  that  the  testator  may,  by  his  codi« 
cil,  have  expressly  revoked  any  portion  of  the  will ;  and  the  question 
I  have  to  consider  is,  whether  the  words  "  who  are  not  intended  to 
take  any  beneficial  interest  under  my  will  or  this  codicil "  is  such  a 
revocation. 

Another  rule  of  construction  to  be  observed,  is  laid  down  in  the 
case  of  Doe  v.  HickSy  8  Bing.  480,  in  these  words,  viz.,  "  if  such  de- 
vise in  the  will  is  clear,  it  is  incumbent  on  those  who  contend  it  is 
not  to  take  effect,  by  reason  of  a  revocation  in  the  codicil,  to  show, 
that  the  intention  to  revoke  is  equally  clear  and  free  from  doubt  as 
the  original  intention  to  devise.  For  if  there  is  only  a  reasonable 
doubt,  whether  the  clause  of  revocation  was  intended  to  include  the 

{ particular  devise,  then  such  devise  ought  undoubtedly  to  stand."  Un- 
ess,  therefore,  I  can  arrive  at  the  conclusion,  that  these  words  are 
equivalent  to  "  I  revoke  the  beneficial  interest  given  to  the  children  of 
William  Beckett  in  my  will,"  it  cannot  amount  to  revocation. 

Now  it  is  to  be  observed,  that  these  words  are  in  a  parenthesis,  and 
form  part  of  an  exception  out  of  the  class  of  legatees  to  take.  The 
gift  in  the  codicil  is  "  to  my  nephews  and  nieces  now  living ; "  this 
would  have  included  the  children  of  William  Beckett  and  Emma 
Ormond  and  William  Williams.  He  accordingly  excepts  the  child- 
ren of  William  Beckett  and  Emma  Ormond  and  William  M.  Wil- 
liams ;  but  in  the  middle  of  this  exception,  he  uses  the  words  in  ques- 
tion. One  rule  of  construction  is,  that  an  exception  shall  be  treated 
only  as  so  much  taken  out  of  the  original  gift,  and  if  so,  this  cannot 
be  treated  as  a  distinct  and  separate  expression  of  revocation,  I  think 
that  those  words  are  meant  simply  to  be  descriptive  of  the  children 
of  William  Beckett,  and  do  not  contain  an  express  revocation  in 
themselves.  I  am  confirmed  in  this  view  because  the  words  in  this 
codicil  are  just  as  expressive  as  the  words  under  my  will,  and  yet 
those  words  are  wholly  inoperative.  They  were  introduced,  I  think, 
to  make  a  distinction  between  the  children  of  William  Beckett  and 
Emma  Ormond  and  William  M.  Williams,  inasmuch  as  the  latter 
niece  and  nephew  do  take  bequests  under  the  codicil,  and  that  those 
words  are  introduced,  in  order  to  remove  any  doubt  as  to  the  construc- 
tion arising  from  the  exception  of  the  nephew  and  ni^e  in  one  case, 
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and  the  gifts  to  some  of  them  in  another  part  of  the  oodiciL  The 
words  are  themselves  extremely  ambiguous  ;  except  as  expressive  of 
construction,  it  is  usual  for  counsel  and  judges  to  say,  A  B  is  not 
intended  to  take  any  interest  under  the  will,  by  which  is  meant  sim- 
ply this,  that,  according  to  its  true  construction,  A  B  takes  no  such 
interest.  If  this,  therefore,  is  to  be  treated  simply  as  an  expression 
by  the  testator  of  what  he  considers  to  be  the  effect  of  the  will  he 
had  already  made,  it  does  not  amount  to  a  revocation.  K  it  be  treat- 
ed still  more  unfavorably  to  the  children  of  William  Beckett,  as  an 
expression  of  the  testator  to  revoke  the  gifts  made  to  them,  it  must 
still  be  determined,  whether  it  means  an  intention  thereby  to  revoke 
or  an  intention  thereafter  to  revoke  those  bequests;  an  intention 
thereafter  to  revoke  would  clearly  be  no  revocation,  both  on  principle 
and  authority. 

The  result  of  my  opinion  is,  that,  finding  by  the  will  clear  gifts  to 
the  children  of  William  Beckett,  and  being  unable  to  arrive  at  the 
conclusion  that  the  words  meant  a  distinct  and  present  revocation  of 
the  bequest  so  contained  in  the  will,  I  think  that  this  codicil  did  not 
effect  any  such  revocation,  and  that  the  children  of  William  Beckett 
are  entitled  in  like  manner  as  if  those  words  had  been  omitted  from 
the  codicil. 

I  am  confirmed  in  this  view  by  the  prefatory  words  of  the  codicil, 
in  which,  in  fact,  he  seems  to  me  merely  to  declare  the  law,  and  to 
guard  against  inferential  and  implied  revocation  of  his  will  I  have 
examined  all  the  cases  cited,  and  as  to  particular  words,  they  on  the 
whole  confirm  the  view  I  have  taken ;  but,  for  the  reason  I  have  at 
ready  stated,  I  prefer  resting  my  decision  on  the  general  principle 
than  on  analogies  drawn  from  the  decisions  as  to  the  construction  of 
particular  words.  I  may,  however,  refer  to  Duffield  v.  Duffield^  3  Bligh, 
(n.  s.)  260 ;  Beckett  v.  Harden^  4  Maule  &  S.  1 ;  Lushingtan  v.  R>U 
deroy  G.  Coop.  216,  the  cases  cited  to  me  as  illustrating  the  same 
principle. 


Creasor  v.  Bobinson.^ 

NoTembeTi  8, 10, 1851. 

Administration  —  Account  —  Parties. 

To  a  suit  by  a  creditor  of  an  intestate,  against  an  administrator  de  ton  tortj  for  an  acoonnt  and 
payment,  it  ia  necessary  that  a  legal  personal  representatiye  duly  constituted  should  be  a 
party. 

John  Robinson  died  intestate,  indebted  to  Creasor.  After  his 
death,  his  widow,  without  taking  out  administration,  intermeddled 
with  his  assets,  and  became  administratrix  de  son  tort. 

^  14  BeavaDf  589 ;  21  L&w  J.  Bep.  (i(.  s.)  Cbanc  64 ;  16  Jnr.  1049. 
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Creasor  bronght  an  action  against  the  widow  for  his  debt,  and  she 
having  pleaded  pkne  adminislravit,  the  plaintiff  signed  judgment 
against  the  assets,  qua/ndo  acciderint,  and  afterwards  filed  this  claim 
against  the  widow  silone,  for  an  account  and  payment. 

Martindale^  for  the  plaintiff. 

OshTy  for  the  widow,  objected,  that  the  suit  could  not  proceed  in 
the  absence  of  the  legal  personal  representatives  duly  constituted  of 
the  intestate. 

Martindale.  The  defendant,  being  an  administratrix  de  son  tort^ 
is  accountable  to  the  plaintiff  for  the  assets  she  has  received ;  she 
cannot,  therefore,  be  allowed  to  take  this  objection.  Besides,  she  is 
the  very  person  entitled  to  take  out  administration,  and  therefore 
cannot  object  that  she  has  neglected  to  do  so.  In  such  a  case  as 
this,  it  is  unnecessary  to  bring  legal  personal  representatives  before 
the  court.  1  Daniell's  Ch.  Pr.  421,  (1st  ed.) ;  and  Cleland  v.  Cleland, 
Prec.  Ch.  63,  where  such  an  objection  was  overruled. 

The  Master  of  the  Rolls.  I  find  great  difficulty  in  making  any 
order,  but  I  will  refer  to  the  cases. 

November  10.  The  Master  op  the  Rolls.  I  have  looked  at  the 
authorities,  and  I  am  satisfied,  that  the  court  will  not,  in  a  suit 
framed  like  the  present,  direct  any  account  The  cases  are  very  nu- 
merous, and  except  that  in  the  Precedents  in  Chancery,  they  all  tend 
one  way.  Tpler  v.  Bell^  1  Keen,  826,  and  2  Myl.  &  Cr.  89 ;  Humphreys 
V.  Humphreys^  3  P.  Wms.  395,  and  Madox  v,  Jackson^  3  Atk.  406, 
are  cases  on  the  subject;  they  are  all  the  other  way.  It  is  clear, 
therefore,  that  I  can  make  no  order,  but  give  leave  to  amend  by  mak- 
ing a  personal  representative  party.    Penny  v.  Watts^  2  Phillips,  152* 


Ainsworth  v.  Alman.^ 

NoTember  13, 1851. 

Death  of  Party — Amendment. 

A  party  to  a  special  case  died  after  it  had  been  set  down ;  liberty  was  gifen  to  amend,  by 

making  his  representatives  parties. 

A  SPECIAL  case  had  been  set  down  for  hearing,  but  before  it  had 
been  disposed  of,  one  of  the  parties  died. 

^  14  Beavan,  597. 
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Hardy  now  applied  to  the  court  as  to  the  proper  mode  of  supplying 
the  defect.  He  observed  that  there  were  three  conrses  which  might 
be  pursued ;  first,  the  representatives  of  the  deceased  party  might  ap- 
pear at  the  hearing  and  consent  to  be  bound ;  or,  secondly,  leave 
might  be  given  to  amend  the  case  by  making  them  parties ;  or,  third* 
ly,  a  sup^emental  case  might  be  filed. 

The  Master  op  the  Bolls.  If  there  be  no  settled  practice,  let  the 
case  be  amended.  I  do  not  consider  that  the  same  rule  is  applicable 
to  special  cases  as  to  bills,  and  it  is  desirable  to  avoid  additional  ex« 
pense. 


Leioh  v.  Mosley.^ 

Noyember  17, 1851. 

Bequest '^Tenantq^  in  Common — Joint  Tenancy. 

A  testator  gave  his  real  and  personal  estate  to  A,  B,  and  C,  as  tenants  in  common.  Bj  a 
codicil  he  declared  that  u  any  of  the  devisees  should  die  in  his  lifetime,  his  estate  and 
interest  should  "  go  to  the  suryivors  or  survivor  of  them,  and  the  heirs,  executors,  adminis- 
trators  and  assigns  of  such  surviTor.**    A  died  in  the  testator's  lifetime : — 

Edd,  that  B  and  C  took  as  joint  tenants  the  share  intended  for  A. 

This  was  a  special  case,  and  the  question  arose  on  the  will  of 
Joseph  Williamson. 

By  his  will,  dated  in  1826,  he  devised  and  bequeathed  as  foUows : 
—"I  give,  devise,  and  bequeathe  all  my  real  and  personal  estate 
whatsoever  and  wheresoever  unto  Joseph  JLeigh  and  his  sons,  James 
Heath  Leigh  and  John  Leigh,  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  equally  to  be  divided  between  them,  as 
tenants  in  common  and  not  as  joint  tenants." 

By  a  codicil,  dated  in  1832,  he  expressed  himself  as  follows  :  —  ^'  I 
do  hereby  further  declare,  that  if  any  of  the  devisees  named  in  mv 
said  will  shall  die  in  my  lifetime,  then  and  in  such  case,  it  is  my  wiU 
and  desire,  that  the  estate  and  interest  devised  by  my  said  will  to  him 
or  them  so  dying,  shall  go  to  the  survivors  or  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns  of  such  survivor." 

The  devisee,  Joseph  Leigh,  died  in  the  testator's  lifetime.  The 
testator  died  in  1840 ;  and  James  Heath  Leigh  and  John  Leigh  sur- 
vived him. 

James  Heath  Leigh  died,  leaving  John  Lejgh  surviving  him,  and 
by  this  case,  in  which  John  Leigh  was  plaintif!|^the  questions  submit- 
ted to  the  court  were  as  follows :  — 

1st  What  estate  and  interest  James  Heath  Leigh  and  the  plain- 

1 14  Beavan,  605. 
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tiiSf  John  Leigh  took  in  the  freehold  property  of  the  testator,  under  the 
devises  contained  in  his  will  and  codicils. 

2d.  What  estate  and  interest  James  Heath  Leigh  and  the  plaintifF 
John  Leigh  took  in  the  leasehold  property  and  other  personal  estate 
of  the  testator  under  the  bequests  contained  in  hA  will  and  codicils. 

The  discussion  turned  on  the  share  of  Joseph,  and  whether  James 
and  John  took  it  as  tenants  in  common  or  as  joint  tenants. 

Llaydj  for  John  Leigh,  the  surviving  devisee.  The  question  is 
whether  the  share  of  Joseph  vested  in  James  and  John  as  tenants  in 
common  or  as  joint  tenants.  The  codicil  gives  it  to  the  survivors  or 
purvivor,  and  the  heirs,  &c.  of  such  survivor.  This  constituted  a  joint- 
tenancy,  andf  on  the  death  of  James,  the  whole  of  Joseph's  survived 
to  John. 

Shadwellj  contra,  for  the  representatives  of  James  Heath  Leigh. 
Where  there  is  an  additional  or  substituted  gift  by  a  codicil,  it  is 
subject  to  the  same  incidents  and  conditions  as  those  to  which  the 
original  gift  is  subject.  See  Orowderv,  Clowes,  2  Ves.  jun.  449 ;  Day 
V.  Qroft,  4  Beav.  561  and  cases,  p.  562  note  (e) ;  Brisiow  v.  Bristow, 
5  Beav.  289;  Alexander  v.  Alexander,  lb.  518;  and  here,  the  devise 
by  the  codicil  is  of  the  same  quality,  in  regard  to  estate,  as  that  con- 
tained in  the  will,  and  must  be  held  to  create  a  tenancy  in  com- 
mon. The  share  of  James  in  the  one  third  intended  for  John  there- 
fore passed  to  the  representatives  of  James,  and  not  to  John  by  sur* 
vivorship. 

Daniel,  of  the  same  interest.  The  will  and  codicil  must  be  read 
together,  and  then  the  intention  of  equality  will  prevedl,  and  give  the 
property  to  the  legatees  as  tenants  in  common,  rather  than  as  joint- 
tenants.  In  Ettricke  v.  Ettricke,  Ambler,  656,  the  bequest  was  to 
younger  children  ''  in  joint  and  equal  proportions,"  and  it  was  held 
that  they  took  as  tenants  in  common. 

The  Master  of  the  Rolls.  There  is  no  reasonable  doubt  in  this 
case.  I  will  take  it  that  the  whole  disposition  is  contained  in  one 
instrument.  The  property  would  then  be  given,  in  the  first  Instance, 
in  thirds  to  three  persons,  in  the  same  way  as  if  a  distinct  third  had 
been  given  to  each  of  them  separately.  The  testator  knew  the  dif- 
ference between  an  estate  in  common  and  in  joint  tenancy,  and  how 
to  create  a  tenancy  in  common ;  for  he  gives  it  '*  equally  to  be  divid- 
ed between  them  as  tenants  in  common  and  not  as  joint  tenants." 

But  there  might  be  a  lapse  of  the  thirds,  and  he  treats  and  proceeds 
to  dispose  of  them  as  of  distinct  and  separate  estates.  If  he  mtended 
to  give  the  lapsed  share  to  the  survivors  as  tenants  in  common,  why 
did  he  not  express  it?  He  has  given  it  in  terms  which  create  a  joint- 
tenancy,  and  there  has  been  no  severance.  I  cannot  cut  down  these 
words,  giving  a  clear  title  in  joint  tenancy,  into  a  tenancy  in  com- 
mon, because,  in  another  devise  to  the  same  persons,  the  testator  has 
used  other  and  different  words  which  create  a  tenancy  in  common« 
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I  mnst  declare,  that  in  the  events  which  have  happened,  John  be- 
came entitled  to  the  whole  share  which  lapsed  by  the  death  of  Joseph 
in  the  lifetime  of  the  testator. 


Fisher  v.  Hepbubn.^ 

Ma/  8,  9, 1851. 

Bequest  •—  Bossing  Residuary  Estate, 

As  to  the  residae  **  of  his  estate  and  effects,  whatsoerer  and  wheresoeyer,  canal  sharesi  pUte^ 
linen,  china,  and  fbrniture,"  the  testator  derised  and  bequeathed  the  same  to  his  wife : — 

Hddf  that  the  residuary  personal  estate  passed,  and  that  the  general  words  were  not  limited 
to  things  ejutdem  genens  with  canal  shares,  &c. 

The  qnestion  turned  on  the  following  clause  in  the  will  of  the  tes- 
tator :  —  "  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects,  whatsoever  and  wheresoever,  canal  shares,  plate,  lineni 
china,  and  furniture,  I  give,  devise,  and  bequeathe  the  same  to  my  said 
wife,  for  her  own  use  and  benefit" 

Bxmpell  and  Otasse^  for  the  plaintiff,  cited  Martin  v.  Glover ^  1  Coll- 
yer,  269. 

LJoyd^  JameSy  Nichols^  JR.  Palmer^  Hardy^  and  Shapter^  for  other 
parties. 

Temple  and  Bigg^  contrik,  contended,  that  the  widow  took  merely 
the  <'  canal  shares,  plate,  linen,  china,  furniture,"  and  articles  ejusdem 
generis^  and  that  there  was  an  intestacy  as  to  the  rest  They  relied 
on  the  circumstances,  that  the  general  words  preceded,  instead  of 
following  the  specific  enumeration,  and  argued,  that  as  the  prior 
words  would  include  every  thing,  the  latter  expression  could  only  have 
been  added  for  the  purpose  of  restricting  their  generality ;  Parker  v. 
Marchanty  1  Younge  &  C.  C.  C.  p.  301.  They  insisted,  that  there 
had  been  an  intestacy  as  to  a  debt  of  20,0002.  due  to  the  testator  from 
the  partnership  in  which,  at  his  death,  he  was  engaged.  They  also 
cited  Campbell  v.  Prescottj  15  Vesey,  500 ;  Timewdl  v.  Perkins^  2 
Atk.  102 ;  Rawlings  v.  Jennings^  13  Vesey,  39 ;  Cambridge  v.  Bous^ 
8  Vesey,  12 ;  Woollam  v.  Kenworthy^  9  Vesey,  137.  And  see  Arnold 
V.  Arnold^  2  Myl.  &  K.  368. 

The  Master  op  the  Bolls.  The  question  turns  on  the  effect  of 
the  residuary  clause,  which,  in  the  first  place,  is  a  gift  of  "  all  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  whatsoever  and 
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wheresoever."  These  words  alone,  would  carry  every  part  of  the  tes- 
tator's property,  bnt  it  has  been  submitted,  that  these  general  words 
being  followed  by  the  words:  "canal  shares,  plate,  linen,  china^ 
and  furniture,"  produces  this  effect :  You  must  either  strike  out  the 
previous  words,  "  all  the  rest,  residue,  &c."  and  read  the  clause  as 
<<  all  canal  shares,  plate,  linen,  china,  and  furniture,"  which  would  be 
a  very  strong  thing  to  do,  or  you  must  introduce  the  expressions, 
"  suck  parts  of,"  and  "  as  consist  of,"  and  then  read  the  clause  thus : 
''  and  as  to  all  [such  parts  of]  the  residue,  &c.  [as  shall  consist  of] 
canal  shares,  &c."  Both  of  these  modes  of  construction  would  be 
strained  and,  I  think,  at  variance  with  the  testator's  intention,  and  in 
the  absence  of  authority  to  the  contrary,  I  should  have  no  hesitation 
in  reading  this  as  a  general  residuary  bequest.  I,  however,  give  no 
opinion  as  to  its  operation  on  real  estate.  I  also  think  the  observa- 
tion which  has  been  made  just,  that  nobody  could  reasonably  con- 
tend, that  the  testator's  wine,  books,  and  rauway  shares  would  not 
have  passed  by  this  gift. 

His  honor,  after  commenting  on  the  authorities,  proceeded:  I 
think  these  authorities  do  not  affect  or  touch  the  case  before  me.  The 
case  of  Parker  v.  Marchant^  1  You.  &  C.  C.  C.  p.  301,  has  been  relied 
on,  in  reference  to  the  circumstance  that  the  general  words  precede 
the  enumeration.  But,  as  was  observed  by  Sir  William  Grant  in 
Cainbridge  v.  Bxms^  8  Vesey,  p.  26,  the  latter  are  not  words  of  restric- 
tion. They  are  rather  words  of  enlargement.  The  object  was  to  ex- 
clude nothing.  Such  an  enumeration  under  a  ^videlicet^^  a  much 
more  restrictive  expression,  has  been  held  only  a  defective  enumera- 
tion, not  a  restriction  to  the  speci&c  articles.  This  is  only  a  common 
residuary  bequest" 

I  am  of  opinion  that  the  debt  in  question  passed  under  the  resi- 
duary clause  to  the  widow. 


In  re  Bainbrigge.^ 

KoTember  13, 1891. 

Costs. 

A  8txm  of  money  having  on  taxation  been  foand  dne  from  a  solicitor  to  his  client,  the  solicitor 
ytva  ordered  to  pay  the  costs  of  the  application  for  the  second  order  for  payment 

Upon  the  taxation  of  a  solicitor's  bill,  the  sum  of  2,653/L  was  found 
due  to  his  client,  and  upon  motion  the  solicitor  was  ordered  to  pay 
the  amount,  together  with  the  costs  of  the  motion.  13  Beav.  108 ; 
s.  c.  7  Eng.  Rep.  166.  The  client  then  issued  an  elegit^  which  proved 
fruitless.    He  now  applied  for  the  second  order  for  the  payment  of 

• 
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the  2,623Z.,  and  the  costs  of  tfie  prior  motion  within  twenty-one  days, 
together  with  the  costs  of  the  present  application,  and  for  substituted 
service. 

Sidney  Smith,  in  support  of  the  motion.     As  to  the  costs  be  relied 
on  the  former  decision  of  Lord  Langdale. 

The  Master  of  the  Bolls  said  he  should  follow  that  authority, 
and  he  made  the  order  as  asked. 


Saner  r.  Deavin.^ 

March  23, 1851. 

Ptaciice  —  Abatement. 

When  a  rait  abates,  the  plidntiff  *8  solicitor  should  certify  this  fact  to  the  registrar,  in  order  to 
prevent  its  coining  into  the  paper.  In  cases  of  defattlt»  the  defendants  ape  entitled  to  the 
costs  of  the  daj. 

This  cause  being  called  on, 

Terrell  stated  that  it  had  abated  by  the  death  of  one  of  the  four 
co-plaintiifs. 

BealeSy  for  the  defendant,  asked  for  the  costs  of  the  day,  on  the 
ground  that  it  ought  not  to  have  been  allowed  to  come  into  the 
paper. 

Terrell  argued  that  there  was  no  default  on  the  part  of  the  remain- 
ing plaintiffs,  and  that  the  court  had  no  authority  to  make  an  order 
for  costs  in  an  abated  suit 

The  Master  op  the  Rolls.  It  was  the  duty  of  the  solicitor  to 
have  certified  the  fact  of  the  abatement  to  the  registrar,  so  as  to 
prevent  the  cause  being  put  into  the  paper.^  In  order  to  prevent  the 
expense  to  the  parties,  and  the  inconvenience  to  the  other  suitors, 
which  is  the  consequence  of  allowing  defective  causes  to  come  into 
the  paper,  I  shall  give  the  defendants  the  costs  of  the  day  when  they 
are  brought  here  in  an  abated  suit.  ' 

1 14  Beavan,  646. 

S  See  d9th  order  of  8d  April,  1828,  Ord.  Can.  19,  which  directs  thepluntiff's  Bolidtor 
to  certify  the  fact  of  an  abatement  to  the  registrar. 
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July  22,  Norember  20, 1851 ;  Janaaiy  22,  24,  March  25,  29, 1852. 

Next  Friend —  Security  for  Costs. 

A.  new  next  friend  of  a  feme  covert  plaintiff  being  appointed,  it  was  ordered,  that  the  former 
next  friend  should  give  security  for  the  costs  up  to  that  time,  and  the  proceedings  were 
stayed  in  the  mean  while.  No  security  having  been  given,  an  application,  that  in  default  of 
the  security  being  completed  within  a  given  time,  the  bill  should  be  dismissed  with  costs, 
was  refused. 

This  suit  was  instituted  by  a  married  woman,  by  the  defendant 
Charles  H.  Payne  her  next  friend.  It  was,  on  a  former  occasion,  de- 
cided that  a  defendant  could  not  act  as  the  next  friend  of  a  plaintiff 
feme  covert,  13  Beavan,  114 ;  s.  c.  7  Eng.  Rep.  169,  and  the  proceedings 
in  the  suit  were  stayed,  until  a  new  next  friend  had  been  appointed. 

In  July,  1851,  a  motion  was  made,  that  on  non-compliance  with 
the  last  order,  the  bill  might  be  dismissed  with  costs,  and  on  the  22d 
of  July,  1851,  it  was  ordered  with  the  plaintiff's  consent,  that  the  bill 
should  be  amended  within  a  week,  by  substituting  E.  W.  Hardy  as 
next  friend,  and  that  Charles  H.  Payne  should  give  security  to  an- 
swer the  defendant's  costs  up  to  the  time  the  amendment  should  be 
made,  to  be  approved  by  the  Master  in  rotation,  and  that  proceedings 
should  be  stayed  till  security  had  been  given. 

The  security  proposed  by  Charles  H.  Payne  being  rejected  by  the 
Master,  a  motion  was  made,  on  behalf  of  the  defendants,  that  unless 
Charles  H.  Payne  completed  the  security  within  a  limited  time,  the 
bill  should  be  dismissed  with  costs.  The  case  was  mentioned  several 
times ;  and,  on  the  24th  of  January,  1852, 

Lloyd  and  Bagshawe,  in  support  of  the  motion,  cited  Giddings  v. 
Giddififfs,  10  Beavan,  29,  where  a  plaintiff,  having  been  ordered  to 
give  security  for  costs,  gave  an  insufficient  security,  he  was  then  or- 
dered to  give  other  security  within  a  month,  and  having  made  default, 
he  was  ordered  to  give  security  within  a  limited  period,  and  in  de- 
fault, that  the  bill  should  stand  dismissed  with  costs. 

Selwyn,  contra. 

The  Master  op  the  Rolls  made  the  order. 

March  25.  The  Registrar  having  stopped  the  minutes  as  to  the 
dismissal  of  the  bill,  the  case  was  again  mentioned  to  the  court, 
when  it  was  asked,  that  the  words,  "  and  in  default,  that  the  bill  be 
dismissed  with  costs,"  be  introduced  into  the  minutes. 

The  Master  op  the  Rolls  said  he  would  communicate  with  the 
Registrar. 
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March  29.  The  Master  op  the  Rolls.  I  have  communicated  with 
Mr.  Bedwell,  the  Registrar,  and  the  result  is,  that  I  cannot  accede  to  the 
application  of  the  defendants  to  introduce  these  words  into  the  order. 

K  the  bill  were  dismissed  with  costs,  who  would  have  to  pay  them  ? 
Not  the  substituted  next  friend,  for  he  is  not  liable  for  them,  and  if 
he  were  liable,  the  security  would  be  unnecessary ;  and  not  the  de- 
fendant Charles  Henry  Payne,  for  he  has  ceased  to  be  next  friend. 
Besides  this,  if  the  bill  were  dismissed,  the  plaintiff  might  file  the 
same  bill  to-morrow  for  the  same  object. 

Giddings  v.  Giddings  does  not  apply ;  it  was  not  the  case  of  the 
next  friend  of  a  married  woman,  but  of  a  plaintiff  living  out  of  the 
jurisdiction.  The  result  is,  that  I  can  make  no  order  on  this  appli- 
cation. 

No  costs. 


Cope  v.  Cope.^ 

July  9, 1851. 

Payment  out  of  Court. 

9 

Application  that  payment  out  of  court  of  a  sum  of  S9/.  mi^bt  be  made  on  a  Tork  probate 
refused.    iThe  practice  has  since  been  modified.  Vide  ihe  cases  in  the  note.]* 

A  SUM  of  39/.  9^.  fd,  was  ordered  to  be  paid  out  of  court ;  but,  the 
party  having  a  probate  of  the  province  of  York,  the  Accountant- 
General  declmed  to  make  the  payment  except  on  a  prerogative  pro- 
bate. 

Twells  applied  to  the  court  for  an  order  for  payment  on  the  exist- 
ing probate  on  the  ground  that  the  expense  of  obtaining  another  would 
absorb  the  fund. 

The  Master  of  the  Rolls.  I  regret  that,  consistently  with  the 
decisions,  I  have  no  power  to  accede  to  this  application. 

^  14  Beavan,  649. 

'  The  Lords  Justices  have  modified  the  rule  in  the  case  of  In  re  Knouies^  1  De  6. 
M.  &  G.  60 ;  s.  c.  9  Eng.  Rep.  98,  and  see  Seton  on  Decrees,  S4 ;  and  the  cases 
cited  Druce  v.  Denisouy  15  Sim.  356  ;  Lasseurv.  Tyrconnel,  lOBeav.  28;  Young  ▼.  EU 
toorihy,  1  Myl.  &  K.  215;  Beadles  v.  Burchf  10  Sim.  382;  In  re  Spencer,  16  Jur.  238; 
8.  c.  9  Eng.  Kep.  219 ;  Pearce  v.  Pearce^  1  Keen,  76,  note;  Jones  r.  HoweUs,  2  Hare, 
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Regina  V,  Greene  &  others.^ 

February  10, 1852. 

Poor  Law  Commissioners^-  Validity  and  Effect  of  Orders — CoU 
lector  and  Assistant  Overseer — Appointment  by  Guardians -^ 
Power  of  Vestry  under  the  59  Geo.  3,  c.  12 —  Construction  of  the 
7  4-8  Vict.  c.  101,  s.  62. 

Bj  an  order  of  the  Poor  Law  Commissioners  of  the  Ist  of  August,  1837,  nnder  the  4  &  5 
Will.  4,  c.  76,  the  guardians  of  the  Poor  Law  Union  of  G.  were  authorized  to  appoint  col- 
lectors of  poor-rates  for  the  parishes  within  the  union,  and  to  appoint  the  same  person  to 
perform  the  duties  of  an  assistant  overaeer.  Under  this  order  the  guardians  appointed  H. 
a  collector  of  rates  for  the  parish  of  G.,  and  he  entered  upon  and  performed  the  duties  of 
the  office.  By  an  order  or  the  8th  of  June,  1838,  the  commissioners  authorized  the  guard- 
ians, within  one  month,  to  appoint  a  collector  for  the  parish  of  G,  and  in  case  of  death, 
resignation,  or  removal,  to  make  a  new  appointment,  and  with  a  like  authority  as  to  the 
duties  of  an  assistant  overseer.  The  guarutans  did  not  make  an  appointment  under  tliis 
order,  and  H.  continued  to  act  as  collector  of  the  parish  of  G.  By  orders  of  the  27th  of 
November,  and  the  27th  of  December,  1838,  the  commissioners  authorized,  within  a  given 
date,  the  appointment  by  the  guardians  of  an  assistant  overseer  for  the  parishes  within  the 
union,  with  a  like  power  of  appointment  in  case  of  death,  &c.  The  guardians  did  not  ap- 
point within  the  time  allowed  by  these  orders ;  but  on  the  31st  of  May,  1842,  they  appointed 
JF.  collector  and  assistant  overseer  of  the  parish  of  G.,  who  entered  upon  and  dischai^d  the 
dnties  of  the  office  down  to  December,  1849.  On  the  20th  of  November,  1849,  the  guard- 
ians appoint^  H.  assistant  overseer  and  collector  for  the  said  parish,  a  minute  of  such 
appointment  being  entered  in  their  minute  book.  This  appointment,  unlike  the  previous 
ones,  was  reported  to  the  commissioners,  who,  on  the  15th  of  December,  approved  of  it,  at 
the  yearly  salary  of  120^.,  and  H.  entered  upon  and  discharged  the  duties  of  the  office.  On 
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the  26th  of  Norember,  1849,  the  inhabitants  of  the  parish  of  G^  in  restrj,  duly  elected  B. 
to  be  assistant  overseer  of  the  said  parish,  under  the  59  Geo.  3,  c.  2,  s.  7,  at  the  yearly  sa- 
lary of  1201^  and  he  entered  upon  and  dischai^d  the  duties  of  the  office.  Subsequently 
the  overseers  of  the  said  parish  paid  to  R.  ana  the  guardians  paid  to  H.  a  quarter's  salaiy 
each.  At  a  subsequent  audit  or  the  accounts  of  the  guardians  and  the  overseers,  the  auditor 
disallowed  the  item  of  expenditure  on  account  of  H.'s  salary,  and  allowed  that  on  account 
of  R.'s  salary.  On  the  28th  of  October,  1850,  the  commissioners,  at  the  instance  of  the 
guardians,  decided  that  the  auditor  was  wrong,  and  under  their  order,  the  auditor,  at  a 
subsequent  audit,  allowed  the  sum  before  disallowed  to  the  guardians,  and  disallowed  the 
sum  before  allowed  to  the  overseers :  — 

ndd^  on  a  rule  obtained  under  the  7  &  8  Vict.  c.  101,  s.  35,  to  quash  such  allowance  and 
disallowance,  first,  that  the  commissioners  had  jurisdiction  under  the  7  &  8  Vict  c.  101, 
8.  36,  to  make  the  order  of  the  28th  of  October,  and  that  until  set  aside,  on  removal  by 
certiorari^  that  order  was  to  be  obeyed  under  the  4  &  5  Will.  4,  c  76,  s.  105,  and  the  auditor 
therefore  bound  to  make  the  allowance  directed  by  it 

Secondly,  that  by  the  operation  of  the  7  &  8  Vict.  c.  101,  s.  61,  the  appointment  by  the  guard- 
ians of  H.,  eitner  as  collector  or  assistant  overseer,  or  both,  under  an  existing  unrescinded 
prospective  order  of  the  FoorlAw  Board,  took  away  the  power  of  the  inhabitants  in  vestnr 
to  appoint  R.  assistant  overseer  under  the  59  Geo  3,  c  12,  and  therefore  that  the  quarter^ 
salary  to  R.  was  properly  disallowed. 

This  was  a  rule  calling  upon  the  auditor  of  the  Durham  audit  dis- 
trict and  the  clerk  to  the  board  of  guardians  of  the  Gateshead  Poor 
Law  Union,  within  that  district,  to  show  cause  why  the  disallowance 
in  the  account  of  the  overseers  of  the  poor  of  Gateshead,  in  the 
Gateshead  Poor  Law  Union,  within  the  Durham  audit  district,  for 
the  year  ending  the  29th  of  September,  1850,  by  the  auditor  of  the 
said  district,  of  the  sum  of  60/.,  disallowed  by  him  on  the  15th  of 
November,  1850,  and  the  allowance  in  the  balance-sheet  or  account 
of  the  said  Gateshead  Poor  Law  Union  for  the  same  period,  by  the 
auditor,  of  the  sum  of  30/.,  on  the  said  16th  of  November,  1850, 
which  said  sum  of  SOL  had  at  a  previous  audit  been  disallowed, 
should  not  respectively  be  quashed ;  and  why  the  said  sums  so  disal- 
lowed and  allowed  respectively  should  not  be  paid  to  the  parties 
respectively  entitled  thereto. 

A  certiorari  had  been  issued  to  the  auditor  under  sect  35,  of  the 
stat.  7  &  8  Vict  c.  101,  to  state  his  reasons  for  disallowing  the  pay- 
ment made  by  the  overseers  of  the  salary  of  Thomas  Shaftoe  Robson, 
appointed  by  them  to  act  as  assistant  overseer.  It  appeared,  from  the 
return  of  the  auditor  to  the  certiorari  and  the  affidavits  in  support  of 
the  rule,  that  the  Poor  Law  Commissioners  having,  in  August,  1836, 
formed  a  poor  law  union  in  the  county  of  Durham,  called  the  Grates- 
head  Union,  consisting  of  Gateshead  and  other  parishes,  by  an  order 
purporting  to  be  made  by  virtue  of  the  stat  4  &  5  Will.  4,  c.  76,  dated 
the  5th  of  April,  1837,  directed  that  the  guardians  of  the  Gateshead 
Union  should,  within  one  month  from  the  date  of  the  order,  appoint 
collectors  of  poor-rates  of  such  of  the  parishes  comprised  within  the 
union  as  they  should  deem  to  require  collectors,  and  report  the  same 
to  the  Poor  Law  Commissioners,  for  their  approval  or  disallowance ; 
and  on  the  death,  resignation,  or  removal  of  any  person  so  appointed, 
the  board  of  guardians  should  proceed  in  like  manner  to  a  new  ap- 
pointment ;  and  they  further  ordered,  that  if  the  guardians  should 
deem  that  any  one  or  more  of  the  said  parishes  should  require  such 
services  as  were  usually  performed  by  an  assistant  overseer,  they 
might  appoint  the  person  so  appointed  a  collector  for  such  parish  or 
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parishes  to  perform  the  duties  of  an  assistant  overseer  for  such  parish 
or  parishes  accordingly ;  but  that  those  parishes  in  which  either  of  the 
church-wardens  or  overseers  was  willing  to  collect  the  rates  should 
not  be  deemed  to  require  a  collector.  Similar  orders  were  made  on 
the  15th  of  May,  1837,  the  27th  of  June,  1837,  and  the  1st  of  August, 
1837. 

After  the  time  limited  by  the  order  of  the  1st  of  August,  1837,  and 
before  any  further  order  was  made  by  the  Poor  Law  Commissioners, 
viz.  on  the  8th  of  May,  1838,  the  guardians  appointed  J.  Hudson  col- 
lector of  rates  for  the  parish  of  Gateshead.  This  appointment  did 
not  appear  to  have  been  submitted  to  the  Poor  Law  Commissioners 
for  their  approval  and  confirmation ;  but  immediately  after  the  mak* 
ing  of  such  appointment,  J.  Hudson  entered  upon  the  duties  of  the 
office  of  collector  of  poor-rates  for  the  said  parish,  and  continued  to 
perform  the  same  up  to  the  month  of  May,  1842. 

By  an  order  dated  the  8th  of  June,  1838,  the  Poor  Law  Commis- 
sioners directed  that  the  guardians  should,  within  one  month  from 
the  date  thereof,  appoint  a  collector  of  poor-rates  for  the  parish  of 
Gateshead,  if  they  should  deem  it  to  require  a  collector,  and  should 
report  such  appointment  to  the  Poor  Law  Commissioners  for  appro- 
val or  disallowance ;  and  they  further  ordered  that  no  person  should 
be  appointed  collector  unless  he  woald  undertake  to  reside  in  the 
parish,  &c.,  and  that  in  case  of  death,  resignation,  or  removal,  the  guard- 
ians should  proceed  in  like  manner  to  a  new  appointment ;  and  they 
further  ordered  that  the  collector  should  be  paid  by  a  poundage  of  4d. 
in  the  pound  upon  all  rates  collected  by  him.  And  further,  as  in  the 
order  of  the  5th  of  April,  1837.  Within  the  month  specified,  the 
guardians  did  not  appoint  a  collector  of  poor-rates  for  the  parish  of 
Gateshead,  but  the  person  appointed  on  the  8th  of  May,  1838,  acted 
as  collector  for  that  parish. 

By  an  order,  dated  the  27th  of  November,  1838,  the  Poor  Law 
Commissioners  directed  that  the  guardians  of  the  Gateshead  Union 
should,  within  one  month  firom  the  date  thereof,  appoint  an  assistant 
overseer  of  such  of  the  parishes  comprised  in  the  union  as  they,  the 
guardians,  might  deem  to  require  an  assistant  overseer,  and  should 
report  the  appointment  to  the  Poor  Law  Commissioners  for  their  ap- 
proval or  disallowance,  and  in  case  of  death,  resignation,  or  removal, 
should  proceed  in  like  manner  to  a  new  appointment.  But,  within 
the  month  specified,  the  guardians  did  not  appoint  an  assistant  over- 
seer of  the  parish  of  Gateshead. 

By  an  order,  dated  the  27th  of  December,  1838,  reciting  that  it  was 
expedient  that  the  time  limited  by  the  last-mentioned  order  for  mak- 
ing an  appointment  of  an  assistant  overseer  should  be  enlarged,  the 
Poor  Law  Commissioners  enlarged  the  time  limited  by  the  last-men- 
tioned order  for  the  appointment  of  an  assistant  overseer,  to  the  21st 
of  January,  1839.  But,  within  such  enlarged  time,  the  guardians  did 
not  appoint  an  assistant  overseer  for  the  parish  of  Crateshead. 

On  the  31st  of  May,  1842,  the  guardians  of  the  Gateshead  Union 
appointed  Robert  Foreman  to  be  collector  of  rates  and  assistant  over- 
seer for  the  parish  of  Gateshead,  but  that  appointment  did  not  appear 
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to  have  been  submitted  to,  and.  confinned  by,  the  Poor  Law  Com- 
missioners, and  the  person  so  appointed  as  lastly  mentioned  entered 
upon  and  performed  the  duties  of  the  office  of  collector  of  rates  and 
assistant  overseer,  and  so  continued  up  to  the  25th  of  December, 
1849. 

On  the  20th  of  November,  1849,  at  a  meeting  of  the  board  of  guard- 
ians of  the  Gateshead  Union,  John  Usher  was  appointed  by  the 
board  assistant  overseer  and  collector  of  rates  for  the  parish  of  Gates- 
bead,  at  a  salary  of  120/.  per  annum,  and  a  minute  of  such  appoint- 
ment was  entered  in  the  minute-book  of  the  guardians,  but  no  formal 
instrument  of  appointment  was  made.  The  guardians  reported  the 
appointment  to  the  Poor  Law  Commissioners,  and  on  the  15th  of 
December  it  was  approved  by  them  at  a  salary  of  120/.  per  annum, 
and  James  Usher  accepted  the  office  to  which  he  was  appointed  from 
the  25th  of  December,  1849.  On  the  26th  of  November,  1849,  at  a 
vestry  meeting  of  the  rated  inhabitants  of  the  parish  of  Gateshead, 
duly  convened,  for  the  purpose  of  nominating  and  electing  a  discreet 
person  to  be  assistant  overseer  of  the  poor,  and  of  determining  and 
specifying  the  duties  to  be  by  him  executed  and  performed,  and  to 
nx  such  yearly  salary  for  the  execution  of  the  said  office  as  should  be 
thought  fit,  Thomas  Shaftoe  Robson  was  nominated  and  elected  to 
be  assistant  overseer  of  the  parish  of  Gateshead,  at  a  salary  of  120/. 
per  annum,  pursuant  to  the  statute  59  Geo.  3,  c.  12,  s.  7,  and  he  was 
appointed  by  two  justices  of  the  peace  in  pursuance  of  the  same 
statute.  Immediately  on  the  appointment  being  made  of  T.  S.  Rob- 
son,  he  entered  upon  and  performed  the  duties  of  the  office,  and  on 
or  about  the  25th  of  March,  1850,  the  ordinary  overseers  of  the  poor, 
out  of  the  money  in  their  hands  arising  from  the  poor-rates,  paid  to 
him  30/.  for  his  quarter's  salary  due  on  that  day ;  and  at  or  abont  the 
same  time  the  guardians  of  the  Gateshead  Union,  out  of  the  money 
in  their  hands,  paid  Usher  30/.  for  his  quarter's  salary  due  on  the 
25th  of  March,  1850,  by  a  check  on  the  treasurer  of  the  union  for 
that  sum,  signed  by  T.  S.  Robson,  W.  Brown,  and  John  Potts,  three 
of  the  guardians,  although  J.  Usher,  down  to  that  time,  had  not  per- 
formed any  duties  as  collector  of  rates. 

On  the  16th  and  17th  of  May,  1850,  the  auditor  held  an  audit  of 
the  accounts  of  the  guardians  for  the  half-year  ending  the  25th  of 
March,  1850,  and  also  an  audit  of  the  accounts  of  the  said  overseers, 
and  in  a  book  of  account  of  the  guardians  termed  the  union  ledger, 
disallowed  30/.  charged  in  the  said  account  as  payment  made  by  the 
board  of  guardians  to  Usher  for  a  quarter's  salary  due  on  the  25th  of 
March,  1850,  for  Usher's  services  as  assistant  overseer  and  collector 
of  poor-rates  of  the  parish  of  Gateshead,  and  surcharged  the  three 
guardians  who  had  signed  the  check  with  the  sum  of  30/. ;  and, 
upon  the  requisition  of  the  said  guardians,  stated  his  reasons  for  such 
disallowance,  namely,  that  he,  the  said  J.  Usher,  had  been  appointed  to 
the  said  office  of  assistant  overseer  and  collector  by  the  board  of 
guardians  of  the  Gateshead  Union,  they  not  being  legally  authorized 
to  make  such  appointment.  And  in  the  book  of  receipts  and  pay- 
ments of  the  overseers  of  the  poor  of  Gateshead  he  allowed  30/.  for  a 
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quarter's  salary  to  T.  S.  Bobson  for  his  services  as  assistant  overseer. 
The  three  guardians  who  had  been  so  surcharged,  in  pursuance  of 
the  36th  section  of  the  7  &  8  Vict  c.  101,  applied  to  the  commissioners 
to  inquire  into  and  decide  upon  the  lawfulness  of  the  reasons  stated 
by  the  auditor  for  such  disallowance  of  the  said  sum  of  30/.  And 
on  the  28th  of  October,  1850,  the  poor  law  board  decided  that 
the  reasons  stated  by  the  auditor  for  his  surcharge  of  the  said  sum 
of  30/.  were  unlawful,  and  ordered  that  the  said  item  of  expenditure 
should  be  reentered  in  the  book  of  account  of  the  guardians  in  the 
same  manner  as  it  was  at  first  entered  therein.  On  the  15th  of  No- 
vember, 1850,  the  auditor  held  another  audit  of  the  accounts  of  the 
guardians  of  the  Gateshead  Union,  for  the  half  year  ending  the  29th 
of  September,  1850,  and  allowed  the  sum  of  30t  disallowed  by  him 
as  illegally  paid  by  the  guardians  to  Usher,  at  his  last  audit  on  the 
17th  of  May,  in  obedience  to  the  order  of  the  poor  law  board  for  that 
purpose,  bearing  date  the  29th  of  October.  On  the  same  day,  the 
andlitor  held  an  audit  of  the  accounts  of  the  overseers  of  the  poor  of 
Gateshead,  for  the  half  year  ending  the  29th  of  September,  1850,  and 
disallowed  the  sum  of  60/.  entered  and  paid  as  the  assistant  overseer's 
half  year's  salary  to  the  said  Robson,  on  the  ground  that  the  appoint* 
ment  of  the  said  Robson  as  assistant  overseer  was  illegal,  inasmuch 
as  an  appointment  had  previously  been  made  by  the  board  of  guard- 
ians legally  entitled  to  make  Lhe  appointment  of  assistant  overseer  of 
the  said  parish. 

The  points  stated  for  argument  were,  that  the  order  of  the  poor 
law  commissioners  of  the  8th  of  June,  1838,  and  the  appointments 
under  it,  were  ratified  by  the  statutes  2  &  3  Vict  c  84,  s.  2,  and  7  & 
,  8  Vict.  c.  101,  s.  61.  That  the  appointment  by  the  guardians  of  Hud- 
son as  collector,  in  anticipation  of  that  order,  was  duly  ratified  by 
them  after  the  order,  so  as  to  constitute  a  good  appointment  of  him  as 
collector.  That  the  appointment  by  the  guardians  of  Foreman  as 
collector,  on  the  resignation  of  Hudson,  with  the  additional  duties  of 
assistant  overseer,  was  a  valid  appointment  under  the  said  order  of 
the  8th  of  June,  1838 ;  and  that  the  appointment  afterwards  of  Usher 
to  the  same  office  was  also  vcClid  under  the  same  order.  That  the 
powers  of  the  inhabitants  in  vestry  under  the  59  Geo.  3,  c.  12,  s.  7, 
to  appoint  an  assistant  overseer,  ceased  by  the  operation  of  the  statute 
7  &  8  Vict  c.  101,  s.  61,  and  the  appointment  by  them  of  Robson  as 
assistant  overseer  was  invalid.  That  at  all  events,  as  to  the  item  of 
30/.,  the  question  had  been  determined  by  the  order  of  the  poor  law 
board  of  the  8th  of  October,  1850,  under  the  7  &  8  Vict  c.  101,  s.  36, 
and  the  11  &  12  Vict  c.  91,  s.  4.  But  that  if  the  decision  of  the 
board  was  subject  to  review  by  this  court,  it  can  only  be  by  certiorari 
to  bring  up  that  specific  order,  under  the  4  &  5  WiU.  4,  c.  76,  s.  105, 
and  the  time  for  bringing  it  up  by  certiorari  allowed  by  the  12  &  13 
Vict  c.  103,  s.  13,  had  elapsed. 

The  grounds  for  the  certiorari  were,  that  the  appointment  of  Rob- 
son as  assistant  overseer,  was  legal  and  proper,  and  had  beeto  duly 
made  under  the  59  Geo.  3,  c.  12.  That  Robson  accepted  and  per- 
formed the  duties  of  the  said  office,  and  that  the  sum  of  60/.  was  the 
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amount  fixed  to  be  paid  by  the  inhabitants  of  the  said  parish,  and 
was  a  reasonable  and  proper  sum  for  a  half  year's  salary.  That  the 
board  of  guardians  of  the  Gateshead  Poor  Law  Union  were  not  legally 
entitled  to  make  the  appointment  of  an  assistant  overseer  of  the  said 
parish,  and  did  not  in  fact  make  such  appointment  That, the  au- 
ditor ought  not  to  have  allowed  the  said  sum  of  30Z.  merely  in  obedi- 
ence to  the  order  of  the  poor  law  board,  as  they  had  no  authority  to 
interfere  or  make  an  order  binding  his  judgment  in  the  matter.  That 
the  sum  of  30/.  was  paid  to  Usher  as  assistant  overseer  and  collector 
of  the  said  parish,  to  which  office  he  had  not  been  legally  appointed, 
and  the  duties  of  which  he  had  not  performed.  That  the  only  ap- 
pointment by  which  he  claimed  to  hold  the  said  office  was  made  by 
the  guardians  of  the  said  poor  law  union,  and  they  had  no  authority 
to  make  such  appointment,  the  orders  of  the  poor  law  commissioners, 
bearing  date  the  8th  of  June,  1838,  the  27th  of  November,  1838,  and 
the  27th  of  December,  1838,  being  wholly  illegal  and  invalid,  or  if 
valid,  wholly  insufficient  to  authorize  any  such  appointment;  and 
that  the  auditor  having  disallowed  the  said  sum  of  30Z.  on  a  previous 
audit  of  the  accounts  of  the  union,  could  not  afterwards,  at  a  subse- 
quent audit  rescind  his  own  decision  and  allow  the  same. 

Atherton  and  Tomlinson^  Jan.  17  and  21,  showed  cause.  This  case 
arises  under  the  7  &  8  Vict.  c.  101,  s.  35,  and  the  question  is,  whether 
the  appointment  of  Hudson  in  the  first  instance  in  May,  1838,  was 
valid.  The  general  power  of  the  poor  law  commissioners  to  make 
orders  rests  on  the  15th .  section  of  the  4  &  5  Will.  4,  c.  76,  and  by 
section  46  they  have  power  to  direct  the  guardians  of  a  union  to 
appoint  paid  officers  for  parishes  and  unions,  and  to  fix  their  duties . 
and  mode  of  appointment  and  dismissal,  and  their  salaries.  But  un- 
der this  latter  section  it  has  been  held  that  no  power  exists  to  appoint 
a  collector  of  poor  rates.  TTie  Queen  v.  T/ie  Poor  Law  Commissioners^ 
9  Ad.  &  E.  911 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  M.  C.  77.  This  case 
was  decided  after  Hudson's  appointment,  but  by  the  2  &  3  Vict 
c.  84,  8.  2,  orders  made  by  the  commissioners  for  the  appoint- 
ment of  collectors,  and  in  force  on  the  6th  of  May,  1839,  are  to 
have  the  same  force  and  validity  as  if  warranted  by  the  4  &  5  Will 
4,  c.  75.  Hudson's  appointment,  therefore,  originally  was  valid,  and 
equally  so  under  the  order  of  the  8th  of  June,  1838 ;  for  being  de 
facto  appointed,  he  became  by  the  subsequent  sanction  and  acquies- 
cence of  the  guardians,  which  abundantly  appears,  a  person  appointed 
under  that  order.  4  &  5  Will.  4,  c.  76,  s.  38 ;  TJie  Queen  v.  GWm- 
shaw,  10  Q.  B.  Rep.  747 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  385. 

[Lord  Campbell,  C.  J.  How  does  Usher's  appointment  depend  upon 
Hudson's  ?     You  must  show  Usher  to  be  a  good  assistant  overseer.] 

If  the  order  of  the  8th  of  June  be  valid,  it  may  be  sufficient  to  say 
that  Usher  was  appointed  under  that.  If  the  2  &  3  Vict.  c.  84,  stood 
alone,  there  might  be  a  difficulty;  but  considered  with  the  7  &  8  Vict 
c.  101,*  s.  61,  the  validity  of  the  appointment  of  Usher  seems  establish- 
ed. The  latter  act  assumes  that  there  may  have  been  such  a  valid 
appointment  before,  and  enables  inhabitants  in  vestry  to  add  the 
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daties  of  overseer  to  those  of  assistant  overseer.  The  object  seems 
to  have  been  to  treat  such  an  appointment  by  the  board  of  guardians 
as  legal. 

[Lord  Campbell,  C.  J.  The  subsequent  act  cannot  make  the  former 
act  provide  that  which  it  does  not  You  must  show  that  he  is  a 
good  assistant  overseer.] 

[WiGHTMAN,  J.  The  7  &  8  Vict.  c.  101,  s.  61,  only  contemplates 
the  previous  appointment  as  collector.] 

The  object  of  the  legislature  was  to  prevent  the  clashing  of  au- 
thority in  parishes ;  and  the  term,  assistant  overseer,  may  be  used  as 
synonymous  with  collector,  so  as  to  take  away  the  power  of  the  vestry 
as  respects  appointments  previously  existing.  Further,  orders  of 
this  kind  have  been  held  to  be  divisible,  and  by  sections  105,  and  108, 
of  the  4  &  5  Will.  4,  c.  76,  until  declared  illegal  on  removal  by  cerlu 
orarif  they  are  to  be  in  force  and  obeyed.  It  is  enough  here  that 
there  has  been  a  valid  appointment  of  collector,  and  upon  a  certiorari 
the  court  might  have  held  the  order  valid  in  part. 

[Lord  Campbell,  C.  J.  We  cannot  separate  the  order.  There  is  one 
salary  for  the  discharge  of  two  offices,  and  as  to  one  there  is  not  a 
proper  appointment] 

Further,  the  matter  cannot  now  be  questioned.  There  should  have 
been  an  appeal  to  the  commissioners  under  the  7  &  8  Vict  c.  101,  s. 
36,  or  to  this  court  by  means  of  a  certiorari,  which  would  have  afford- 
ed the  commissioners  a  fuU  opportunity  of  answering.  Under  the 
4th  section  of  the  11  &  12  Vict  c.  91,  a  discretion  is  given  to  the 
commissioners  upon  appeal,  which  this  court  has  not 

Bliss,  Pashley,  and  Udall,  in  support  of  the  rule.  The  7  &  8  Vict 
c.  101,  s.  61,  has  no  application  unless  Usher's  allowance  is  good 
The  3  &  3  Vict  c  84,  authorizes  nothing  but  orders  for  the  appoint- 
ment of  collectors  of  rates.  The  orders  relied  on  are  the  5th,  6tb, 
and  7th.  The  last  two  are  bad,  as  they  are  solely  for  the  appointment 
of  an  assistant  overseer.  The  first  is  for  the  appointment  of  an  as- 
sistant overseer  and  collector,  and,  granting  that  the  power  existed  to 
appoint  the  collector,  the  order  is  bad  as  to  the  appointment  of  an  as- 
sistant overseer,  and  therefore  bad  in  toto.  The  order  of  the  8th  of 
June,  1838,  was  rescinded  by  the  order  of  the  26th  of  November,  and 
the  2d  section  of  the  2  &  3  Vict.  c.  34,  applies  only  to  orders  not  re- 
scinded. The  appointment  of  Usher  by  the  board  of  guardians  is 
not  within  the  orders  of  the  commissioners ;  it  took  place  previously 
to  the  existence  of  any  orders  except  those  which  had  expired. 

[Lord  Campbell,  C.  J.  Can  you,  in  a  question  as  to  the  allowance 
of  salaries  go  as  minutely  into  the  appointments  as  if  this  were  an 
application  to  quash  the  orders  ?] 

If  the  office  is  not  well  created  the  appointment  is  void  in  toto,  and 
it  is  just  as  if  the  salary  had  been  given  to  a  mere  stranger.  As  to 
the  order  of  the  8th  of  June,  it  is  invalid  for  this  purpose  altogether, 
because  it  contains  no  power  to  appoint  a  successor  to  the  office  of 
collector. 

[Lord  Campbell,  C.  J.    Is  it  not  good  until  it  is  set  aside  ?] 
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It  is  only  valid  so  far  as  relates  to  the  appointment  of  the  person 
appoinfed  by  it  Then  it  is  said  that  if  the  appointment  is  void  it 
has  been  ratified ;  but  the  doctrine  of  ratification  does  not  apply  to 
the  appointment  of  public  officers  under  a  statute  which  provides  a 
particular  mode  for  the  concurrence  or  acquiescence  of  the  bodies 
who  appoint.  Moreover,  an  act  which  is  merely  void  is  incapable  of 
confirmation.  Dame  Arundel  v.  TTie  Earl  of  Pembroke j  Dyer,  263, 
b ;  s.  c.  3  Inst  232.  The  Queers  v.  Grimshaw  is  very  different ;  there 
the  appointment  was  only  irregular.  Here  the  appointment  of  Hud- 
son does  not  purport  to  be  in  execution  of  the  power.  At  all  events, 
there  is  no  ratification  within  the  period  limited  for  the  appointment 
Again,  as  to  the  order  being  divisible ;  the  appointment  of  Usher  and 
Foreman  as  assistant  overseer  and  collector  is  at  one  entire  salaiTf 
and  being  bad  in  part  is  bad  in  toto.  Further,  the  appointment  should 
have  been  under  seal  as  it  is  an  office  lying  in  grant  Arnold  v.  The 
Mayor ^  8^.  of  Poole^  4  Man.  &  G.  860 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
C.  P.  97 ;  Paine  v.  The  Guardians  of  The  Strand  Union,  8  Q.  B.  Rep. 
326 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  M.  C.  89 ;  Lamprell  v.  7%e  Guardians  of 
BiUericay  Union,  3  Exch.  Rep.  283 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch. 
282.  They  also  referred  to  Skingley  v.  Surridge,  11  Mee.  &  W.  503 ; 
8.  c.  12  Law  J.  Rep.  (n.  s.)  M.  C.  122 ;  Points  v.  Attwood,  6  Com.  B. 
Rep.  38 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  19 ;  Dore  v.  Chray,  2  Term 
Rep.  358 ;  Russell  v.  Ledsam,  14  Mee.  &  W.  574 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  Exch.  353.  The  order  was  void,  and  therefore  a  motion  to  set 
it  aside  was  not  necessary. 

Our.  adv.  vuU. 

The  judgment  of  the  court  ^  was  now  delivered  by — 

Lord  Campbell,  C.  J.  On  the  bringing  up  of  the  accounts  of  the 
auditor  of  the  Gateshead  Union  two  objections  are  made ;  first,  to 
the  allowance  of  30i.  paid  by  the  guardians  of  the  union  for  a  quar- 
ter's salary  of  John  Usher,  as  collector  of  the  rates  and  assistant  over- 
seer of  the  parish  of  Gateshead,  appointed  by  the  guardians  of  the 
union ;  secondly,  to  the  disallowance  of  60^.  paid  by  the  overseers  of 
the  parish  of  Gateshead  to  Thomas  Shaftoe  Kobson,  for  a  half  yearns 
salary  as  assistant  overseer  of  the  parish,  elected  by  the  vestry.  As 
to  the  first  objection,  it  appears  that  the  auditor,  considering  that  J. 
Usher  had  not  been  legally  appointed  on  the  16th  and  17th  of  May, 
1850,  at  his  audit  then  held,  disallowed  to  the  guardians  of  the  union 
the  sum  of  30/.  paid  to  Usher,  and  surcharged  three  persons,  guardians 
of  the  poor  of  the  parish  with  that  sum.  These  parish  guardians  re- 
quired him  to  state  his  reasons,  which  he  did,  and  thereupon  they  ap- 
pealed to  the  poor  law  board,  under  the  Sisth  section  of  the  7  &  8 
Vict  c.  101.  The  poor  law  board,  by  their  order  of  the  28th  of  Oc- 
tober, 1860,  decideci  that  the  disallowance  and  surcharge  were  unlaw- 
ful    The  auditor,  therefore,  at  a  subsequent  audit,  on  the  15th  of 

1  Lord  Campbell,  C.  J.,  Patteson,  J.,  and  Colbsidgx,  J.— Wighthait,  J., 
ITAB  absent  at  GuildhaU  on  the  second  da/  of  the  argument 
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November,  1850,  in  obedience  to  such  decision,  reversed  his  former 
disallowance,  and  allowed  the  sum  of  30/.  to  the  guardians  of  the  union. 

The  effect  of  this  is  to  give  the  guardians  of  the  union  credit  for 
the  30/.  in  their  account  with  the  parish,  and  to  fix  the  parish  with  it 
The  overseers  now  apply  to  us,  and  contend  that,  although  the  then 
guardians  of  the  parish  who  elected  to  appeal  to  the  poor  law  board 
are  bound  by  their  decision,  yet  that  they,  the  overseers,  representing 
the  parish  at  large,  arc  no  parties  to  that  appeal,  and  not  bound  by 
the  decision,  whether  they  may  be  right  in  so  contending  or  not, 
still  it  is  plain  that  in  making  that  decision  and  order  the  poor  law 
board  were  acting  strictly  within  the  jurisdiction  given  to  them  by 
.the  36th  section  of  the  7  &  8  Vict  c.  101.  Then  the  105th  section 
of  the  4  &  5  Will.  4,  c.  76,  applies,  and  their  order  must  be  obeyed 
until  set  aside  by  this  court  on  removal  by  certiorari^  which  has  not 
been  done.  The  order  is  addressed  to  the  guardians  of  the  union,  to 
the  overseers  of  the  parish,  to  the  then  guardians  of  the  parish,  and 
to  the  auditor.  And,  therefore,  the  auditor  was  not  only  justified  in 
allowing  the  30Z.  in  obedience  to  that  order,  but  bound  to  do  so,  and 
this  court  must  confirm  that  allowance,  wholly  irrespective  of  the 
question  whether  Usher  was  strictly  appointed  or  not  ? 

As  to  the  second  objection.  The  disallowance  of  60/.  to  the  over- 
seers of  the  parish,  as  to  the  salary  of  T.  S.  Robson,  involves  the  ques- 
tion, whether  he  was  duly  appointed  to  the  office  of  assistant  over- 
seer. He  was  elected  on  the  26th  of  November,  1849,  by  the  inha- 
bitants in  vestry,  under  the  59  Geo.  3,  c.  12,  s.  7,  and  all  the  requi- 
sites of  that  act  were  complied  with.  The  question  is,  whether  any 
subsequent  acts,  and  the  circumstances  which  have  occurred,  have  de- 
prived the  parish  of  the  right  so  to  appoint  him.  Now,  no  act  prior 
to  that  of  the  7  &  8  Vict  c.  101,  directly  deprives  them  of  that  right, 
whatever  powers  the  intermediate  acts  may  have  conferred  on  the 
poor  law  board.  The  61st  section  of  that  act,  after  reciting  the  2 
&  3  Vict.  c.  84,  which  confirmed  the  appointment  of  collectors  of 
poor-rates  under  orders  of  the  poor  law  board,  and  further  reciting 
^  that  it  is  expedient  that  such  collectors  should,  in  certain  cases, 
be  invested  with  other  of  the  duties  of  overseers  of  the  poor," 
enacts  ^*  That  the  inhabitants  in  vestry  assembled  of  any  parish 
situated  within  the  district  for  which  any  collector  or  assistant  over- 
seer, appointed  under  any  order  of  the  said  commissioners,  now  acts, 
may  appoint  such  collector  or  assistant  overseer,  to  perform  all  the 
duties  of  an  overseer  of  the  poor,  in  addition  to  those  of  collec- 
tor of  the  poor-rates  for  such  parish,  and  in  the  same  manner  as  if  he 
was  appointed  thereto  as  an  assistant  overseer  under  the  provisions 
of  the  59  Geo.  3,  c  12 ;  and  wherever  any  such  collector  or  assistant 
overseer  has  been  or  may  be  appointed  under  any  order  of  the  said 
commissioners,  and  whilst  the  said  order  remains  in  force,  the  powers 
of  any  vestry  or  parish  officers,  or  any  other  persons,  other  than  the 
board  of  guardians  of  such  parish  or  union  (if  a  board  of  guardians 
have  been  constituted)  to  appoint  any  collector  or  assistant  overseer, 
shall  cease."  The  first  part  of  this  clause,  as  to  the  inhabitants  in 
vestry  adding  powers  to  a  collector,  applies  only  to  collectors  who 
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were  acting  as  such  at  the  time  of  the  passing  of  that  act,  (9th  Au- 
gust, 1844,)  and  is,  therefore,  immaterial  to  the  present  question.  The 
latter  part,  in  terms,  forbids  the  inhabitants  to  exercise  the  powers  of 
the  59  Geo.  3,  c.  12,  s.  7,  whilst  there  is  a  collector  or  assistant  over- 
seer appointed  under  any  order  of  the  poor  law  board,  and  whilst 
such  order  remains  in  force.  Certainly,  Usher  had  been  appointed 
collector  and  assistant  oveilseer  under  an  order  of  the  poor  law  board 
on  the  20th  of  November,  1849,  and  that  order  remained  in  force  (if 
ever  it  was  in  force  at  all)  at  the  time  when  Robson  was  appointed 
on  the  26th  of  the  same  month.  But  it  is  contended  that  the  order 
of  the  poor  law  board  of  the  8th  of  July,  1838,  under  which  (being 
prospective)  Usher  was  appointed,  never  was  in  force  and  was  wholly 
illegal.  It  is  remarkable  that  no  act  of  parliament  in  express  terms 
authorizes  the  poor  law  board  to  order  the  appointment  of  an  assist- 
ant overseer.  The  46th  section  of  the  4  &  5  Will.  4,  c.  76,  as  to  paid 
officers,  does  not  apply  to  an  assistant  overseer,  not  even  to  a  collector 
of  poor-rates,  as  was  held  by  this  court  in  The  Queen  v.  Uie  Poor  Law 
Commissioners^  9  Ad.  &  E.  901.^  The  statute  2  &  3  Vict  c.  84,  s.  2, 
which  confirms  the  appointments  of  collectors  already  made,  does  not 
mention  assistant  overseers,  nor  does  it  even  give  a  prospective  power 
to  the  poor  law  board  to  order  the  appointment  of  collectors.  The 
statute  of  the  7  &  8  Vict.  c.  101,  s.  62,  does  give  such  power  as  to 
collectors,  but  does  not  mention  assistant  overseers.  Still  the  61st 
section  of  the  last  act,  using  the  language  we  have  before  cited,  seems 
to  recognize  the  appointment  of  collectors  or  assistant  overseers  under 
orders  of  the  poor  law  board,  and  in  such  case  prohibits  the  inhabit- 
ants in  vestry  firom  appointing  a  collector  or  assistant  overseer ;  al- 
though, it  may  be  observed,  there  is  no  act  of  parliament  authorising 
the  inhabitants  in  vestry  to  appoint  a  collector,  but  only  an  assistant 
overseer  under  the  59  Geo.  3,  c.  12.  It  should  seem  that  the  7  &;  8 
Vict  c.  101,  by  so  recognizing  such  appointment,  either  gives  the 

Eower  to  order  it  to  the  poor  law  board  by  implication,  which  would 
e  a  strange  mode  of  legislation,  or  attaches  as  a  consequence  to  such 
appointment,  whether  the  order  for  it  be  good  or  bad,  if  it  remains 
unrescinded  by  this  court,  a  prohibition  to  the  vestry  to  appoint  an 
assistant  overseer.  This,  also,  would  be  a  strange  enactment  How- 
ever strange  it  may  be,  still  we  do  not  see  how  we  can  give  effect  to 
the  act  without  holding  that  an  appointment,  in  fact,  of  a  collector, 
or  assistant  overseer,  or  both,  by  the  guardians  of  the  union,  under  an 
existing  unrescinded  order  of  the  poor  law  board,  takes  away  the 
power  of  the  vestry  under  the  69  Geo.  3,  c.  12. 

Some  attempt  was  made  to  show  that  no  order  of  the  poor 
law  board  was  in  existence  on  the  20th  of  November,  1849,  when 
Usher  was  appointed ;  but  we  think  this  attempt  failed,  because  the 
order  of  the  8th  of  July,  1838,  was  prospective,  to  appoint  from  time 
to  time,  and  has  never  been  rescinded.  Thus  it  appears  to  us  that  in 
point  of  law  the  auditor  was  right  in  allowing  the  30i  paid  to  Usher, 
and  in  disallowing  the  60/.  paid  to  Bobson.  The  consequence  is,  that 
this  rule  must  be  discharged.  Rule  discharged. 


1  A  nmilar  case  to  thai  referred  to  in  the  aigameiit   lUd. 
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Rboina  v.  The  Inhabitants  op  Slawstone.^ 

April  24, 1853. 

Order  of  Removal— Notice  of  Appeal — Time  of  Oiving — Due 
Course  of  Post  — 11  If  12  VicU  c.  31,  5.  9  — 14  4-  16  Vict.  c.  105, 
s.  10. 

The  11  &  12  Yict  c  81, 8. 9,  enacts,  that  in  case  a  copy  of  the  depositions  on  which  an  order 
of  removal  is  founded  be  applied  for,  a  period  of  fourteen  days  "  after  tlie  sending  of  such 
copy  shall  be  allowed  for  the  giving  of  such  notice  of  appeal ; "  and  by  14  &  15  Vict.  c. 
105,  s.  10,  notices  of  appeal  may  be  sent  by  post  or  otherwise  in  like  manner  as  orders  of 
removal  may  be  sent  by  law :  — 

ffdd,  that  the  notice  of  appeal  must  be  supposed  to  be  given  at  the  time  when,  according  to  the 
regular  and  usual  course  of  post,  it  ongnt  to  reach  the  respondents. 

Where,  therefore,  copies  of  depositions  were  posted  by  the  respondents*  solicitors  on  the  3d, 
and  were  received  by  the  appellants  on  the  5tb,  and  on  the  17  th  a  letter  containing  a  notice 
of  appeal  was  put  into  the  post,  which  in  the  regular  course  of  post  oncht  to  have  reached 
the  respondents  on  the  19th,  but  was  not  in  fact  delivered  until  the  20m:— 

Hdd,  that  the  notice  of  appeal  was  in  due  time. 

On  an  appeal  by  the  churchwardens  and  overseers  of  Leverington 
tarson  Drove,  Cambridgeshire,  against  an  order  for  the  removal  of 
T.  Ward,  Ann  his  wife,  and  of  their  five  children,  from  the  parish  of 
Slawstone,  in  the  county  of  Leicester,  to  the  appellant  parish,  the 
Court  of  Quarter  Sessions  quashed  the  order  subject  to  the  opinion 
of  this  court  upon  the  following  case  — 

The  order  was  made  at  Market  Harborough,  Leicestershire,  on 
the  5th  of  August,  1851,  and  on  the  7th  of  the  same  month  notice 
of  chargeability,  and  a  copy  of  the  order  of  removal,  together  with  a 
statement  of  the  grounds  of  removal,  were  sent  by  post  from  Market 
Harborough  to  the  appellant  parish.  The  solicitors  to  the  appellant 
parish  applied  by  letter,  posted  at  Wisbeach  on  the  26th  of  August^ 
to  the  clerk  of  the  justices  by  whom  the  order  had  been  made,  for  a 
copy  of  the  deposition^,  which  copy  was  sent  to  them  in  a  letter  post- 
ed at  Market  Harborough  on  the  3d  of  September,  and  received  by 
the  appellants'  solicitors  on  the  5th  of  September.  On  the  17th  of 
September  the  solicitors  of  the  appellant  parish  posted  a  letter  at  Wis- 
beach, containing  a  notice  of  appeal,  which,  in  the  regular  course  of 
post,  ought  to  have  arrived  at  Market  Harborough,  the  post  town  for 
the  respondent  parish,  on  the  19th.  On  that  day  the  pauper  and  his 
family  were  removed  to  the  appellent  parish.  It  appeared  that  the  le1>- 
ter  in  fact  reached  Market  Harborough  upon  the  20th.  On  these  facts 
it  was  contended  for  the  respondents  that  the  appeal  should  be  dis- 
allowed, as  the  notice  thereof  had  not  been  given  within  the  prescribed 
time.  The  Sessions  allowed  the  appeal  and  quashed  the  order.  If 
this  court  should  decide  that  the  notice  of  appeal  was  not  given  in  due 
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time,  the  order  of  Sessions  was  to  be  quashed,  if  otherwise,  to  be  coa- 
finned. 

Pashlep,  in  support  of  the  order  of  Sessions.  The  notice  of  appeal 
was  given  in  due  time.  By  4  &  5  Will.  4,  c.  76,  s.  79,  respondents 
were  alone  allowed  to  send  documents  by  post.  Notices  and  grounds 
of  appeal  could  not  be  so  sent  until  the  14  6c  15  Vict  c.  105,  s.  10, 
gave  the  same  privilege  to  appellants.  The  present  question  turns  on 
the  11  &  12  Vict  c.  31,  s.  9,  which  allows  a  period  of  fourteen  days 
after  the  sending  a  copy  of  the  depositions,  within  which  period 
notice  of  appeal  must  be  given.  Here,  if  the  "  sending  "  the  depo- 
sitions be  putting  them  into  the  post,  the  period  dates  from  the  3d  of 
September,  and  would  not  expire  until  the  end  of  the  17th,  when  the 
notice  of  appeal  was  posted.  But  even  if  the  time  be  calculated  from 
the  5th,  when  the  depositions  were  received  by  the  appellants,  it  would 
not  expire  until  the  19th,  on  which  day,  according  to  the  due  conrse 
of  post,  the  notice  ought  to  have  reached  the  respondents.  The  legis- 
lature,  when  it  permitted  these  documents  to  be  sent  by  post,  must 
either  have  intended  to  make  the  posting  itself  a  good  service,  or,  at 
all  events,  to  give  the  parties  some  greater  facility  than  they  before 
had,  and  to  dispense  with  the  necessity  of  seeing  to  the  due  receipt 
If  that  were  necessary,  no  advantage  would  be  gained  over  the  case 
in  which  a  private  messenger  is  employed. 

[Lord  Campbell,  C.  J.  You  say  it  must  be  presumed  that  the  no- 
tice is  received  in  due  course  of  post] 

That  is  so;  and  the  party  has  a  right  to  trust  to  the  regularity  of  a 
government  establishment,  and  cannot  be  prejudiced  or  deprived  of 
redress  by  laches  there.  The  rule  was  probably  adopted  which  had 
previously  existed  in  mercantile  transactions.  In  proving  a  notice  of 
dishonor  it  was  always  sufficient  to  show  that  a  letter  containing  it 
was  posted  in  such  time  that  in  the  due  and  usual  course  of  post  it 
would  arrive  at  the  proper  time.  Siocken  v.  Collirij  7  Mee.  &  W. 
515 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  227 ;  Woodcock  v.  Hcnddswortk^ 
16  Ibid.  124 ;  s.  c.  16  Law  J.  Rep.  (x.  s.)  Exch.  49 ;  Dunlop  v.  ESg" 
gins,  1  H.  L.  Cas.  381. 

[Coleridge,  J.  Suppose  the  letter  containing  the  notice  of  appeal 
never  arrived  at  all,  and  consequently  the  respondents  were  not  at  the 
Sessions.] 

It  has  been  held  under  the  Registration  Act  that  it  is  immaterial 
whether  a  notice  sent  by  post  ever  arrives  or  not.  Bishop  v.  Heips^ 
2  Com.  B.  Rep.  45 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  43. 

[Lord  Campbell,  C.  J.  Surely  the  presumption  may  be  rebutted, 
otnerwise  it  would  be  making  the  postman  the  agent  for  the  recipient] 

Maunsell  and  O'Brien^  contra.  The  copy  of  the  depositions  was 
"  sent "  by  the  respondents  on  the  3d  of  September,  and  the  fourteen 
days  would  therelore  expire  on  the  17th,  but  the  notice  of  appeal  was 
not  "  given  "  to  the  respondents  until  the  19th,  and  so  it  was  too  late. 

[Lord  Campbell,  C.  J.  Surely  you  must  calculate  the  terminus  d 
quo  in  the  same  manner  in  both  cases.] 
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The  language  of  the  two  statutes  is  very  different  in  this  respect. 
The  14  &  15  Vict  c.  105,  s.  10,  merely  substitutes  the  post-office  for 
a  special  messenger,  and  it  would  be  a  great  hardship  to  respondents 
if  their  rights  were  affected  as  from  the  time  when  the  letter  is  posted. 
The  period  of  fourteen  days  is  allowed  for  "the  giving  "  the  notice  of 
appeal  as  a  grace  to  the  appellants,  and  ought  not  to  be  extended. 
If  the  respondents  receive  no  notice  of  appeal  within  the  fourteen 
days,  they  are  at  liberty  to  resort  to  their  original  right  of  removing 
the  pauper.  But  in  the  11  &  12  Vict  c.  31,  s.  9,  the  case  is  different  as 
respects  the  respondent's  acts ;  fourteen  days  are  allowed  "  after  the 
sending,"  i,  e.  after  the  notice  is  put  into  the  post  or  delivered  to  a 
messenger.  In  that  case  the  post-office  is  made  the  agent  of  the  party 
applying  for  the  depositions.  If  any  other  meaning  had  been  intended, 
the  words  "  after  the  receipt  of  such  copy"  would  have  been  used.  If 
there  is  any  mistake  in  the  post  the  paurty  \yho  makes  it  his  agent 
must  suffer  for  it 

[Lord  Campbell,  C.  J.  This  is  done  by  virtue  of  the  statute.  Must 
it  not  be  considered  that  the  party  sending  a  notice  of  appeal  by  post 
is  in  the  same  position  as  one  sending  a  notice  of  dishonor?  ] 

There  is  no  reference  to  the  ordinary  course  of  the  post  in  this 
statute,  as  there  is  in  the  Registration  Act,  and  so  Bishop  v.  Helps  is 
not  an  authority  in  point  In  mercantile  transactions  there  is  a  mu- 
tuality which  does  not  exist  here.  The  appellants  ought  at  least  to 
have  posted  their  notice  so  that  it  would  have  reached  the  respondents 
in  due  course  of  post  on  the  17th. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  upon  the  construction 
of  these  statutes  the  notice  of  appeal  must  be  supposed  to  be  given 
or  sent  at  the  time  when,  according  to  the  common  and  usual  course 
of  post,  the  letter  containing  it  ought  to  be  delivered.  If  so,  this  no- 
tice was  given  in  a  sufficient  time.  If  the  posting  were  the  point  of 
time  from  which  the  calculation  is  made,  stm  that  reasoning  must  ap- 
ply reciprocally,  and  this  notice  would  still  be  in  good  time.  But  I 
think  the  legislature  intended  to  adopt  the  well-established  practice  in 
regard  to  notices  of  dishonor,  and  to  make  the  time  to  run  from  the 
time  when  the  document  would  in  the  regular  course  of  post  reach  its 
destination. 

Coleridge,  J.  The  view  which  we  take  carries  out  more  fully  the 
intQption  of  the  legislature.  It  thus  gives  the  appellants  fourteen  days 
in  which  to  consider  whether  they  will  appeal.  The  party  availing 
himself  of  the  privile^  given  by  the  statute  is  not  responsible  for  the 
default  of  the  post-office,  but  he  is  allowed,  instead  of  sending  by  a 
private  messenger,  to  send  by  a  public  one. 

WiGHTMAN,  J.  concurred.^ 

Order  of  Sessions  confirmed. 


2  The  other  judges  were  sittixig  in  Uie  court  lor  Czown  Cases  Beserved. 
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ReOINA  r.  WlLLlAUS.^ 
April  24,  1852. 

Order  of  Justices  — -  Adjudication  of  Matters  of  Complaint  —  tMuf" 

ficient  Statement* 

An  order  fbr  payment  of  contiibation  of  a  proportion  of  rent-chai^  under  5  &  6  Vict  c.  54^ 
B.  16,  after  stating  that  complaint  was  made  on  oath  before  the  two  justices  signing  the 
order,  of  the  seyeral  matters  required  to  give  jurisdiction,  proceeded —  '*and  now  at  this 
day  the  said  £.  H.  and  £.  W.,  the  parties  aforesaid,  appear  before  us  the  undersigned 
justices,  and  we  having  examined  into  the  merits  of  the  said  complaint,  do,  in  pursnaaoe 
of  the  statute  in  that  case  made  and  provided,  determine,"  &a 

Bdd^  that  there  appeared  no  sufficient  determination  of  the  facts  of  complaint,  and  therefore, 
that  the  order  was  bad  on  the  face  of  it 

In  this  case  a  rule  had  been  obtained  calling  upon  the  prosecutors 
to  show  cause  why  the  following  order,  made  by  two  justices  of  the 
peace  in  and  for  the  county  of  Denbigh,  should  not  be  quashed,  the 
material  point  in  support  of  the  rule  being,  that  the  order  was  defect- 
ive on  its  face,  and  did  not  contain  any  sufficient  allegation  of  facts 
showing  that  the  justices  had  jurisdiction  to  examine  into  the  com- 
plaint and  to  make  the  order,  and  that  the  order  contained  no  adjudi- 
cation whatever. 

"  County  of  Denbigh,  to  wit  Be  it  remembered,  that  on  the  16th 
of  July,  1851,  at  Denbigh,  in  the  said  county,  complaint  on  oath  was 
made  before  John  Williams,  Doctor  of  Medicine,  one  of  her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  county,  by  Edward  Hilditch 
of  Peny  Warn,  in  the  parish  of  Uandyrnog,  in  the  county  of  Den- 
bigh, farmer,  that  the  farm,  farm-house,  buildings,  and  land  called 
Peny  Warn,  situate  in  the  parish  of  Llandyrnog,  numbered  consecu- 
tively 146,  146,  147, 148, 149, 160, 151, 152, 153, 154, 155, 156, 157, 
158, 159,  and  160,  in  the  apportionment  of  the  tithes  of  the  said  pa- 
rish of  Llandyrnog,  in  the  said  county  of  Denbigh,  was  charged  with 
one  amount  of  rent-charge,  namely,  13/.  lOs.  Ad,  per  annum ;  and  that 
such  land  belonged  to  two  land-owners  in  several  portions,  that  is  to 
say,  the  said  farm-house,  buildings,  and  land  numbered  145, 146, 147, 
148, 149, 150, 151, 152, 163, 154, 155, 156, 157, 158,  and  159,  belong- 
ed  to  John  Edward  Madocks,  Esq.,  and  the  field,  piece,  or  parcel  of 
land  called  Ern  Wen,  and  numbered  160  in  the  said  tithe  apportion- 
ment, belonged  to  the  Rev.  Edmund  WiQiams  of  Penter  Maur,  in 
the  said  parish  of  Llandyrnog ;  and  that  the  said  Edward  Hilditch 
was  tenant  to  the  said  J.  £}.  Madocks  for  the  said  farm  and  land  ex- 
cept No.  160,  and  that  he  had  paid  to  the  appropriate  rector  of  the 
said  parish,  and  as  such  owner  of  the  said  apportioned  tithe,  the 
whole  amount  of  such  rent-charge  for  the  years  1849  and  1850,  that 
is  to  say,  13/.  IO5.  Ad,  per  annum ;  and  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  he  had  by  a  certain  notice  or  instru- 
ment in  writing  under  his  hand,  and  dated  the  5th  of  July  instant, 

1  21  Law  J.  Rep.  (n.  s.)  M.  C.  150. 
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and  which  had  been  duly  served  upon  the  said  Edmand  Williams, 
demanded,  or  caused  to  be  demanded,  from  him  the  said  Edmund 
Williams,  contributions  towards  such  tithe  rent-charge  for  the  said 
several  years  in  respect  of  the  said  field,  close,  or  parcel  of  land  called 
Ern  Wen,  and  numbered  160 ;  the  annual  payment  in  lieu  of  tithes  for 
which  forms  part  of  the  said  aggregate  annual  sum  of  13/.  10s.  4e2., 
and  which  in  the  calculation  of  John  Welch,  the  valuer  and  appor- 
tioner  employed  to  apportion  the  said  tithes,  was  estimated  at  the 
sum  of  11^.  per  annum  in  respect  of  the  said  close  numbered  160  and 
called  Ern  Wen ;  and  that  although  he,  the  said  Edmund  Williams, 
had  been  served  with  the  said  notice  or  instrument  in  writing  under 
his  hand,  on  the  5th  of  July  instant,  demanding  contributions  from 
him  towards  such  tithe  rent-charge  for  the  said  several  years  in  re- 
spect of  the  said  field,  close,  or  parcel  of  land  called  Ern  Wen  and 
numbered  160,  and  which  in  the  calculation  of  the  said  John  Welch| 
the  valuer  and  apportioner  as  aforesaid,  was  estimated  at  the  sum  of 
11^.  per  annum  as  aforesaid,  the  said  Edmund  Williams  had  neglect- 
ed to  make  such  contribution  to  the  said  complainant  Edward  Hil- 
ditch  in  respect  of  the  said  close  numbered  160  and  called  Ern  Wen ; 
and  the  said  John  Williams  then  issued  his  summons  commanding 
the  said  Edmund  Williams  in  her  majesty's  name  to  be  and  appear 
before  two  or  more  justices  of  the  peace  for  the  said  county  of  Den- 
bigh, this  day,  in  order  that  the  said  justices  might  examine  into 
the  merits  of  the  said  complaint  and  determine  the  just  proportion  of 
the  rent-charge,  so  paid  as  aforesaid,  which  ought  to  be  contributed 
by  the  said  Edmund  Williams  as  the  owner  of  the  said  close  num- 
bered 160  and  called  Em  Wen ;  and  now  at  this  day  the  said  Ed- 
ward Hilditch  and  Edmund  Williams,  the  parties  aforesaid,  appear 
before  us  the  undersigned  justices,  and  now  having  examined  into  the 
merits  of  the  said  complaint  do,  in  pursuance  of  the  statute  in  that 
case  made  and  provided,  determine  that  the  just  proportion  so  paid 
by  the  said  Edward  Hilditch  of  the  said  rent-charge  to  be  contributed 
bv  the  said  Edmund  Williams  in  respect  of  the  said  close  called 
Ern  Wen  and  numbered  160,  to  be  at  the  rate  of  10s,  6rf.  per  an- 
num. And  we  do  order  and  direct  the  said  Edmund  Williams  to 
pay  to  the  said  Edward  Hilditch  the  sum  of  1/.  1^.,  being  the  amount 
paid  by  the  said  Edward  Hilditch  in  respect  of  the  said  close  called 
Ern  Wen  for  two  years  ending  the  1st  day  of  January  last  past,  and 
also  to  pay  to  the  said  Edward  Hilditch  the  sum  of  6/.  18s.  6d.  for 
his  costs  in  this  behalf  within  ten  days  after  the  service  of  this  order 
upon  the  said  Edmund  Williams.  And  in  default  of  payment  of  the 
said  several  sums  to  the  said  Edward  Hilditch,  we  hereby  further  ad- 
judge and  order  that  the  same  be  levied  by  distress  upon  the  said 
field  or  parcel  of  land  called  Ern  Wen,  being  the  land  liable  to  the 
payment  thereof.     Given,"  &c, 

Welsby  showed  cause.  The  simple  question  appears  to  be  whether 
the  order  on  the  face  of  it  is  sufficient  with  reference  to  the  statement 
of  complaint. 

[Crompton,  J.  The  objection  is,  that  the  order  omits  to  adjudicate 
the  truth  of  the  matters  of  complaint  stated.] 
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The  16th  section  of  the  5  &  6  Will.  4,  c.  54,  under  which  this  order 
is  made,  provides  that  the  justices  ^<  shall  examine  into  the  merits  of 
the  complaint  and  determine  the  just  proportion  of  the  rent-charge." 
Here  the  order,  after  stating  the  necessary  preliminary  matters  of 
complaint  proceeds,  *<  and  we  having  examined  into  the  merits  of  the 
said  complaint  do,"  &c.,  and  that  is  a  sufficient  adjudication  in  re- 
spect of  the  matters  before  stated. 

Pashlepi  in  support  of  the  rule.  The  section  requires  that  the  jus- 
tices shall  determine  the  just  proportion  of  the  rent-charge ;  and  from 
the  language  of  the  order  it  would  appear  as  if  the  parties,  and  not 
the  justices,  determined  the  just  proportion  of  the  rent-charge. 

[  wioHTMAN,  J.  That  arises  from  a  mere  clerical  error  in  using  the 
word  "  now  "  instead  of  "  we."] 

Then,  as  to  the  main  objection.  The  facts  of  the  complaint  neces- 
sary to  give  jurisdiction  must  appear,  and  the  truth  of  them  be  ex- 
pressly adjudicated.  TTie  King  v.  PittSy  2  Dougl.  661.  The  usual 
form  is  to  adjudge  <'  the  said  complaint  to  be  true,"  and  the  order 
ought  at  least  to  have  so  stated.  There  are  several  matters  essential 
to  give  jurisdiction  under  the  section,  and  the  truth  of  each  should  be 
adjudicated. 

WiGHTMAN,  J.^  I  think  the  objection  is  well  founded.  It  may 
be,  for  all  that  appears  in  the  order,  that  the  justices  have  taken  aU 
the  matters  of  complaint  stated  for  gmnted.  There  is  no  doubt  that 
they  ought  to  have  found  the  truth  of  the  facts  stated  in  the  com- 
plaint, and  so  stated,  and  the  only  question  is  whether  they  can  be 
said  to  have  done  so  by  implication,  and  I  think  not  It  would  be 
going  further  than  any  case  has  as  yet  gone  in  deciding  what  is  a 
sufficient  determination  by  implication,  to  hold  that  it  sufficiently 
appears  that  all  the  matters  of  complaint  were  determined  upon  to  the 
satisfaction  of  the  justices.  From  what  is  here  stated,  it  might  be 
that  they  merely  heard  what  the  party  complaining  had  to  say,  with- 
out more.  I  think,  therefore,  the  order  on  the  face  of  it  is  not  suffi- 
cient, and  that  the  rule  ought  to  be  absolute. 

Cbohpton,  J.,  concurred. 

Coleridge,  J.  I  did  not  hear  the  whole  of  the  argument^  but  as 
far  as  I  have  heard,  I  am  of  the  same  opinion. 

Rule  absolute. 

A  LoBD  Caicfbslx.,  C.  J.,  iraa  in  the  court  fi)r  Grown  Gases  Beserred. 
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Reoina  v.  The  Dock  Company  at  Kingston-upon-Hull.^ 

April  21, 1852. 

Poor- Rate -^  Apportionment  of  Ratable   Value  —  Docks —  Toll  paid 
for  Use  of  Docks  lying  in  different  Parishes. 

The  Hull  Dock  Company  are  the  owners  and  occupiers  of  several  docks  and  hasins,  com- 
municating with  each  other,  formed  under  various  statutes  at  different  times,  and  which 
are  situate  in  several  parishes.  They  are  entitled  to  tonnage  duties  for  every  ship  coming 
into  or  going  out  of  the  harbor,  docks,  or  basins,  or  unloading  or  loading  any  of  their  cargo 
within  me  port,  sudi  duties  being  payable  as  soon  as  the  vessels  enter  any  of  the  docks  or 
the  harbor.  By  one  of  Uieir  acts  no  vessel  passing  up  or  down  the  rivers  Hull  or  Humber, 
without  entering  any  of  the  docks  or  basins,  is  to  be  subject  to  toll,  unless  it  shall  load  or 
discharge  part  of  its  car^  in  the  old  harbor,  or  within  that  part  of  the  Humber  which  is  ia 
the  port  or  Hull,  in  which  event  tonnage-rates  are  to  be  paid  only  in  respect  of  goods  so 
landed  or  discharged.  It  was  further  provided,  that  if  any  vessel  using  the  docks  should 
remain  there  for  a  lon^r  time  than  ten  months,  there  should  be  paid  in  respect  of  such  ves- 
sel a  further  rate  of  lia.  per  ton  per  week,  and  that  the  several  duties  authorized  to  be  taken 
should  be  charged  equally,  and  after  the  same  rate  in  respect  of  the  same  description  of 
vessel  and  same  description  of  goods  upon  the  same  voyage,  provided  always  that  a  ves- 
sel proceeding  from  the  port  of  Hull  to  any  other  port  or  place,  and  returning  thence  to 
Hull,  or  vice  vend^  should  be  considered  as  performing  the  same  voyage.  A  dock  and 
haven-master  was  to  be  appointed,  who  should  have  power  to  regulate  the  position,  mooring, 
placing,  or  removing  witnm  the  docks,  or  anv  of  them,  of  any  vessels  entering  into,  lying 
m  or  going  out  of  the  same  respectively ;  and  whenever  the  despatch  of  business  should  be 
obstructed  by  reason  of  any  vessel  lying  In  the  docks,  whether  tier  cai^  shonld  or  should 
not  have  been  discharged,  the  dock-master  might  remove  any  such  vessel  from  one  of  the 
said  docks  into  any  other  of  the  said  docks ;  and  vessels  after  being  discharged  were  to  be 
removed  into  such  part  of  the  docks  as  should  be  set  apart  for  light  vessels.  No  separate 
accounts  are  kept  for  the  several  docks,  and  there  is  only  one  set  of  officers  for  the  whole 
establishment  No  distinct  or  separate  rates  or  duties  are  payable  for  the  use  of  any  pai^ 
ticular  dock  or  docks,  nor  any  accumulative  rates  for  the  use  of  all  or  any  number  of  them, 
but  the  same  rates  are  payable  into  whatever  dock  vessels  go,  and  whetiier  they  use  only  one 
or  more  of  the  docks,  such  rates  being  payable  as  soon  as  they  enter  any  of  the  docks. 
Vessels  on  the  same  voyage  frequently  use  two  or  more  of  the  docks,  paying  only  one 
single  toll,  and  no  additional  charge  can  be  made  for  a  vessel  lading  her  cargo  outwards 
in  one  dock  and  discharging  her  cargo  inwards  in '  another  of  the  docks.  The  further 
tonnage  dues  payable  for  vessels  remaining  above  ten  months  have  always  been 
paid  generally,  and  without  regard  to  their  remaining  in  one  particular  dock.  The  net 
ratable  value  of  the  whole  of  the  docks  having  been  ascertained  by  making  the  proper 
deductions  from  the  gross  receipts  from  the  tonnage  dues  received  by  the  company  in 
respect  of  all  the  docks :  — 

ffeld^  that  this  entire  ratable  value  ought  to  be  apportioned  among  the  several  parishes 
within  which  the  docks,  &c.  were  situate  in  proportion  to  the  areas  of  the  docks,  &c.  re- 
spectively within  such  parishes. 

On  an  appeal  to  the  Midsummer  Quarter  Sessions,  1851,  for  the 
borough  of  Kingston-upon-HuU,  by  the  Hull  Dock  Company,  against 
a  rate  for  the  relief  of  the  poor,  of  Is,  in  the  pound,  assessed  upon  them 
in  respect  of  their  docks,  situate  in  the  united  parishes  of  Holy  Trinity 
and  St  Mary,  in  the  said  borough,  the  recorder  confirmed  the  rate  with 
costs,  subject  to  the  opinion  of  this  court  upon  the  following  case :  -^ 

The  appellants  are  the  owners  and  occupiers  of  the  docks  and 
basins  hereinafter  more  particularly  mentioned,  situated  at  the  port 
of  Kingston-upon-HuU,  which  previously  to  the  construction  of 
the  oldest  of  the  said  docks  was  an  ancient  port,  formed  by  the  river 
Hull,  a  part  whereof  adjoining  the  town  of  Kingston-upon-HuU  is 
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known  by  the  name  of  the  Old  Harbor.     The  old  harbor  extends  from 
a  place  formerly  called  Sculcote  Gote  to  the  mouth  of  the  river,  and  is 
vested  in  the  mayor,  aldermen,  and  burgesses  of  the  borough,  who  re- 
ceive considerable  dues  in  respect  of  vessels  using  the  port     In  1774, 
by  the  statute  14  Geo.  3,  c.  66,  s.  17,  the  appellants  were  incorpcMra- 
ted  as  "  The  Dock  Company  at  Kingston-upon-Hull,"  and  by  section 
15,  the  company  were  empowered  to  make  the  dock  now  called  "  The 
Old  Dock,"  most  of  the  north  part  of  which  is  in  the  parish  of  Scul- 
coates,  and  the  south  part  is  in  the  parishes  of  Holy  Trinity  and  St 
Mary.     By  section  22,  the  company  were  from  time  to  time  well  and 
sufficiently  to  repair,  maintain,  support,  and  cleanse  the  said  dock 
and  certain  other  works  in  the  said  act  mentioned,  and  by  them  to  be 
provided  by  virtue  of  the  act     By  section  25,  the  said  docks  and  the 
works  connected  therewith  were  vested  in  the  said  company.    By 
section  42,  in  consideration  of  the  great  charges  and  expenses  of  mak- 
ing  the  said  docks  and  works  and  keeping  the  same  in  repair,  certain 
rates  or  duties  of  tonnage  were  granted  to  the  said  company  for  every 
ship  or  vessel  (the  king's  ships  of  war  and  ships  employed  in  his  ma- 
jesty's service  only  excepted)  coming  into  or  going  out  of  the  said 
harbor,  basin,  or  dock,  within  the  port  of  Kingston-upon-Hull,  or  un» 
loading  or  putting  on  shore,  or  lading  or  taking  on  board  any  of  their 
cargo,  or  any  goods,  wares,  or  merchandise,  within  the  said  port,  for 
every  ton  a  certain  sum  of  money  varying  in  amount  as  in  the  said 
>  section  is  mentioned,  according  to  the  ports  or  places  therein  specified 
between  which  and  the  port  of  Hull  the  said  vessels  might  come,  or 
go,  or  trade,  which  said  rates  or  duties  were  vested  in  the  said  dock 
company  as  their  own  proper  moneys.    The  time  at  which  these  rates 
or  duties  were  directed  to  be  paid  is  pointed  out  in  the  following 
terms :  "  And  shall  be  paid  at  the  time  of  such  ship's  or  vessel's  en- 
try inwards,  or  clearance,  or  discharge  outwards,  or  in  case  any  ships 
or  vessels  shall  not  enter  as  aforesaid,  then  at  any  time  before  such 
ships  or  vessels  shall  proceed  from  the  said  port,   at  the   custom- 
house in  the  said  port ;  so  as  no  ship  or  vessel  shall  be  subject  or 
liable  to  the  payment  of  the  said  rates  or  duties,  or  any  of  them, 
more  than  once  for  the  same  voyage  both  out  and  home,  notwith- 
standing such  ship  or  vessel  may  go  out  and  return  with  a  load- 
ing of  goods  or  merchandise."      By  sections  46  to  52,  provisions 
are  made  for  the  measurement  of  the  ships  and  collection  of  the 
duties.     Section  53,  appoints  a  general  annual  meeting  of  the  com- 
pany to  be  held,  at  which  all  accounts  of  receipts  and  lUsbarsements 
are  to  be  audited  and  settled,  and  at  which  a  dividend  may  be  declar- 
ed ;  and  it  also  directs  that  the  treasurer  shall  prepare  a  general  ac- 
count of  such  receipts  and  disbursements,  and  of  the  dividend  de- 
clared, and  shall  cause  the  same  to  be  printed  and  delivered  to  the 
subscribers.     By  sections  67  to  70,  the  guild  or  brotherhood  of  the 
Trinity  House  of  Kingston-upon-Hull  are  empowered  to  appoint  a 
dock-master  and  assistants,  with  full  power  and  authority  to  direct 
the  mooring  or  removing  of  all  vessels  coming  into,  lying,  or  being  in 
the  said  basin  or  dock,  or  elsewhere  within  the  said  port  or  haven.' 
The  dock  now  called  the  old  dock,  with  the  quays  and  works  men- 
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tioned  in  this  act,  waa  constructed  within  the  statutory  time.  The 
entrance  into  this  dock  from  the  old  harbor  was  through  its  basin, 
,  situate  in  one  of  the  respondent  parishes.  The  liability  of  the  ap- 
pellants to  be  rated  in  the  parish  of  Sculcoates  for  so  much  of  the  said 
dock  as  lies  in  that  parish,  was  established  in  the  Court  of  King's  Bench 
in  1786.  The  King  v.  The  Dock  Ckmpany  of  Hull,  1  Term.  Rep.  219. 

The  statute  42  Geo.  3,  c.  91,  s.  1,  (a.  d.  1802,)  for  making  ad- 
ditional basins  or  docks  at  Kingston-upon-Hull,  recites  the  before- 
mentioned  act  and  its  provisions  generally,  and  by  section  5,  it  au- 
thorized and  required  the  '^said  dock  company"  to  make  the  Hum- 
ber  dock  and  basin.  And  by  section  6,  it  is  enacted,  "  That  the  said 
recited  act  and  all  and  every  the  rates  and  duties,  powers,  authori- 
ties, provisions,  regulations,  clauses,  penalties,  forfeitures,  matters, 
and  things  therein  and  thereby  given,  granted,  vested,  levied,  or  to  be 
executed  (except  so  far  as  the  same  or  any  of  them  are  by  this  pre- 
sent act  enlarged,  diminished,  altered,  qualified,  or  otherwise  explain- 
ed) shall  be,  and  they  are  hereby  declared  to  be  in  full  force  as  well 
in  regard  to  the  said  additional  basin  or  dock  and  other  works  hereby 
directed  or  intended  to  be  made,  and  for  effecting  all  other  the  pur- 
poses of  this  present  act,  as  for  the  purposes  of  the  said  recited  act, 
in  as  full,  large,  ample,  and  beneficial  a  manner  to  all  intents  and  pur- 
poses as  if  the  same  were  expressly  repeated  and  reenacted  in  the 
body  of  this  present  act."  By  section  41,  the  dock  company  arc  to 
support  and  cleanse  the  Humber  dock.  Section  56,  gives  power  to 
purchase  land  for  a  third  dock  to  meet  the  probable  wants  of  the  port 
In  1805,  by  the  statute  45  Geo.  3,  c.  42,  which  was  an  act  to  author- 
ize the  raising  of  money  for  carrying  into  execution  the  powers  of 
the  last-mentioned  act,  the  docks  and  basins  by  the  said  last-men- 
tioned act  directed  to  be  made  are,  by  section  10,  declared  to 
have  extended  to  them  the  same  rights  and  privileges  which  then 
belonged  to  the  port  of  Kingston-upon-Hull,  and  it  was  thereby 
declared  that  they  should  to  all  intents  and  purposes  be  deemed  ana 
held  to  be  part  of  the  said  porf  of  Kingston-upon-Hull.  And  it  was 
also  thereby  declared,  that  all  vessels  entering  into,  or  loading  or  un- 
loading in  the  said  docks  or  basins,  and  all  goods,  merchandise,  and 
other  things  which  should  be  loaded  or  unloaded  in,  or  pass  through 
the  same,  should  be  subject  to  the  several  regulations  and  be  liable 
to  the  several  duties  to  which  they  were  or  had  been  subject  or  liable 
in  the  port  of  Kingston-upon-Hull.  After  this  statute  was  passed, 
the  Humber  dock  and  basin,  and  (after  an  interval  of  about  twenty 
years,)  the  iunction  dock  were  completed,  according  to  the  provisions 
of  the  two  last  recited  acts. 

In  1844  the  statute  7  &  8  Vict  c  103,  was  passed,  which,  after 
reciting  the  14  Geo.  3,  a  56,  the  42  Geo.  3,  c.  91,  and  the  45  Geo.  3, 
c  42,  and  that  it  would  be  expedient  that  the  "  said  company"  should 
be  authorized  to  make  certain  additional  docks,  it  is  enacted  (sect  1,) 
that  the  said  recited  acts  and  all  and  every  the  provisions,  rates,  matters, 
and  things,  of  what  nature  or  kind  soever,  therein  respectively  contain- 
ed (except  as  varied  or  altered  by  any  of  the  said  acts  or  that  act,) 
«  shall  be,  and  they  are  hereby  dedaxed  to  be,  in  full  force  and  effect,  as 
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well  in  regard  to  the  present  docks  as  the  said  intended  new  docks  and 
quays,  and  all  other  the  works  to  be  made  by  virtue  of  and  under  this 
act,  and  shall  extend  to  this  act,  and  shall  be  in  force  with  respect  to  this 
act  as  effectually  as  if  the  same  were  reenacted  in  this  act,  and  the 
said  several  recited  acts  and  this  act  shall  be  construed  together  as  one 
act."  By  section  8,  the  company  are  empowered  to  borrow  money 
to  be  secured  by  mortgage  of  ''  the  rates  and  duties  arising  by  virtue 
of  the  said  recited  acts  and  this  act,"  or  by  bond.  By  section  66, 
full  and  true  accounts  are  to  be  kept  of  all  sums  of  money  received 
or  expended  on  account  of  the  company,  by  the  company  or  directors, 
and  of  the  articles,  matters,  and  things  for  which  such  sums  of  money 
shall  have  been  received  or  disbursed  and  paid.  And  section  67,  di- 
rects that  a  copy  shall  be  made  out  yearly,  by  the  secretary,  of  the 
general  account  of  the  receipts  and  disbursements  of  the  company, 
as  settled  and  allowed  at  the  annual  meeting  of  the  company  in  each 
year ;  and  it  declares  that  such  copy,  certified  by  the  secretary,  shall 
be  transmitted  to  the  clerk  of  the  peace  of  the  borough  of  Kingston- 
upon-Hull,  to  be  open  for  public  inspection.  By  section  166,  it  was 
made  lawful  for  the  company  to  construct  a  new  dock  on  the  eastern 
side  of  the  citadel  at  Kingston-upon-HuU,  and  also  a  branch  dock  at 
the  western  side  of  the  Humber  dock,  and  to  the  north  of  the  railway 
terminus.  By  section  191,  it  was  declared  that  these  docks  and  the 
works  respectively  connected  therewith  should  be  deemed  to  be  in 
and  within,  and  be  part  of,  the  port  of  Kingston-upon^HulL  By  sec- 
tion  194,  it  is  enacted,  "  That  no  vessel  passing  up  or  down  the  river 
Humber,  without  entering  any  of  the  docks,  basins,  or  harbor,  or  not 
commencing  or  terminating  her  voyage  at  the  port  of  Hull,  shall  be 
subject  to  the  tonnage-rates  imposed  by  the  said  recited  acts,  or  any 
of  them,  unless  such  vessel  shall  load  or  discharge  any  part  of  her 
cargo  within  that  part  of  the  river  Humber  which  is  within  the  port 
of  Hull,  and  in  that  event  such  tonnage-rates  shall  be  payable  and 
paid  only  in  respect  of  the  quantity  of  goods  so  loaded  or  discharged 
by  such  vessel."  By  section  195,  it  is  enacted,  "  That  no  vessel  pass- 
ing up  or  down  the  river  Hull  to  or  from  any  place  above  the  beer- 
houses there,  without  entering  any  of  the  docks  or  basins,  shall  be 
subject  to  the  said  tonnage-rates,  unless  such  vessel  shall  load  or  dis- 
charge any  part  of  her  cargo  within  the  old  harbor,  or  within  that 
part  of  the  river  Humber  which  is  within  the  port  of  Hull,  and  in 
that  event  such  tonnage-rates  shall  be  payable  and  paid  only  in  re- 
spect of  the  quantity  of  goods  so  loaded  or  discharged  by  such  vesseL" 
By  section  200,  it  is  enacted,  <'  That  if  any  vessel  using  the  docks, 
whether  the  same  shall  have  previously  paid  or  been  liable  to  tonnage- 
rates  or  not,  shall  remain  in  the  docks,  or  any  of  them,  for  a  longer 
space  of  time  than  ten  months,  to  be  computed  from  the  time  of 
going  into  the  dock  or  docks,  there  shall  be  paid  and  payable  to  the 
company  by  the  master  or  owner  of  every  such  vessel,  according  to 
the  tonnage  or  burthen  thereof,  a  further  rate  of  one  halfpenny  per 
ton  for  every  week  during  which  any  such  vessel  shall  remain  in  the 
said  dock  or  docks  beyond  the  said  period  of  ten  months,  in  addition 
to  the  rates  or  duties  of  tonnage  payable  by  virtue  of  the  said  recited 
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acts."  By  section  302,  it  is  enacted,  "  That  the  several  rates  author- 
ized to  be  taken  by  the  recited  acts  and  this  act,  shall  at  all  times  be 
charged  equally,  and  after  the  same  rate  in  respect  of  the  same  de- 
scription of  vessel  and  same  description  of  goods  tipon  the  same 
voyage ;  provided  always,  that  a  vessel  proceeding  from  the  said  port 
of  Hull  to  any  other  port  or  place,  and  returning  from  such  port  or 
place  to  Hall,  and  a  vessel  first  proceeding  from  any  other  port  or 
place  to  Hull  and  returning  to  such  other  port  or  place,  shall  be  con- 
sidered as  performing  the  same  voyage.  By  section  233,  a  dock  and 
haven-master  is  to  be  appointed  by  the  guild  or  brotherhood  of  the 
Trinity  House  in  Kingston-upon-miU,  with  proper  assistants;  and  by 
section  237,  the  dock  and  haven-master  and  his  assistants  have  power 
to  regulate  the  position,  mooring,  unmooring,  berthing,  placing,  or  re- 
moving  within  the  said  haven  and  docks,  or  any  of  them,  of  any  ves- 
sels entering  into,  lying  in,  or  going  out  of  the  same  respectively,  sub- 
ject to  the  control  of  any  by-laws  to  be  made  by  certain  commis- 
sioners in  and  by  the  said  act  named  and  appointed.  And  by  section 
238,  whenever  the  despatch  of  business  shall  be  obstructed  by  reason 
of  any  vessel  lying  in  the  said  docks,  whether  the  cargo  of  any  such 
vessel  shall  or  shall  not  have  been  discharged,  it  shall  be  lawful  for 
the  dock  and  haven-master  and  his  assistants  (but  subject  to  the  con- 
trol of  any  such  by-laws  as  aforesaid,)  to  remove  any  such  vessel 
from  one  of  the  said  docks  into  any  other  of  the  said  docks  into 
which  the  vessel  can  be  removed  without  being  taken  into  the  river 
Humber.  By  section  250,  vessels  after  being  discharged  of  their  car- 
goes are  to  be  removed  into  such  part  of  the  docks  as  shall  be  set 
apart  for  light  vessels. 

Under  the  powers  and  provisions  of  this  act  a  branch  dock,  the 
dock  now  called  the  Railway  Dock,  has  been  completed  at  the 
western  side  of  the  Humber  JDock,  and  to  the  north  of  the  railway 
terminus,  and  was  opened  on  the  4th  of  December,  1846 ;  and  the 
dock  on  the  eastern  side  of  the  citadel,  now  called  the  Victoria 
Dock,  with  its  basin  communicating  directly  with  the  Humber,  has 
also  been  completed,  and  the  same  was  opened  on  the  3d  of  July^ 
1850.  All  the  docks  on  the  west  side  of  the  river  Hull  communicate 
with  each  other,  and  also  with  the  river  Humber  to  the  south  through 
the  Humber  Dock  basin,  and  with  the  river  Hull  or  Old  Harbor  to  the 
east  throuffh  the  Old  Dock  basin.  The  VictoHa  Dock,  which  is  on 
the  east  side  of  the  river  Hull,  communicates  through  its  basin  with 
the  river  Humber  to  the  south,  and  it  is  also  intended,  and  by  the  last- 
recited  act  required,  to  communicate  with  the  river  Hull  or  Old  Har- 
bor to  the  west  by  means  of  a  cut  or  communication  which  is  not 
yet  completed,  but  which  is  in  the  course  of  construction,  and  is  expect- 
ed to  be  completed  in  about  a  year.  Upon  the  completion  of  that  cut 
or  communication,  vessels  entering  the  Victoria  Dock  basin  from  the 
Humber,  will  be  able  to  pass  through  and  use  all  the  docks,  and  to 
return  into  the  Humber  by  the  Humber  Dock  basin,  or  vice  versd. 
At  present,  vessels  entering  the  Humber  Dock  basin  from  the  Hum- 
ber can  pass  through  all  the  docks  except  the  Victoria  Dock  into  the 
river  Hull,  and  through  that  river  into  the  Humber  or  vice  versd.    The 
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dock  company  maintain  and  repair  all  their  docks  and  works,  and  in 
making  such  repairs  their  workmen  are  employed,  and  their  materials, 
of  which  they  have  always  a  large  stock  in  thefar  yards  or  works,  are 
used  therein  indiscriminately.  No  separate  or  distinct  accounts  are 
kept  for  the  several  docks,  the  whole  of  the  expenditure  in  maintaining 
and  keeping  them  in  repair  being  carried  to  one  general  account, 
although  so  far  as  the  Victoria  Dock  is  concerned,  its  complete  con- 
struction at  the  time  of  its  opening  in  July,  1850,  rendered  repairs 
unnecessary  at  the  time  of  laying  the  rate  now  appealed  against 
There  is  only  one  set  of  officers  to  superintend  the  entire  establish- 
ment of  the  docks  (with  the  exception  of  inferior  officers  and  servants 
for  each  separate  dock,)  and  the  duties  of  the  dock-master  extend 
equally  over  all  the  docks,  but  his  assistants  are  assigned  to  separate 
docks.  There  are  no  distinct  or  separate  rates  or  duties  or  tonnage 
payable  to  the  company  for  the  use  of  any  particular  dock  or  docks, 
or  of  the  old  harbor,  nor  any  accumulative  rates  or  duties  for  the  use 
of  all  or  any  number  of  them,  but  the  same  rates  and  duties  of 
tonnage,  both  in  description  and  amount,  are  payable,  into  whatever 
dock  vessels  may  go,  and  whether  they  use  only  one  dock  or  use 
more  of  or  all  the  docks,  and  whether  thev  also  use  the  old  harbor  or 
not.     By  the  above-mentioned  statute  such  duties  attach  and  are 

ayable  as  soon  as  the  vessels  enter  any  of  the  docks  or  old  harbor. 

t  is  frequently  the  case  that  vessels  on  the  same  voyage  use  two  or 
more  of  the  docks,  but  whatever  number  of  docks  they  use  they  pay 
only  one  rate  or  duty.  No  additional  charge  can  be  made  for  a 
vessel  taking  on  board  her  cargo  on  her  voyage  outwards  in  the  said 
docks  or  old  harbor,  or  any  of  them,  and  discharging  her  cargo  on 
her  voyage  inwards  in  the  same  or  the  other  docks  and  old  harbor, 
or  any  of  them,  or  vice  versd;  but  the  company  can  claim  the  duties 
or  rates  on  the  vessels  at  the  time  of  leaving  the  old  harbor  or  any 
dock  on  her  voyage  outwards,  or  upon  her  return  home  afterwards  into 
the  old  harbor  or  any  of  the  docks  in  which  she  may  enter.  As  one 
instance,  a  vessel  called  the  Wallace  lately  discharged  a  part  of  her 
cargo,  consisting  of  deals,  in  the  Humber  Dock,  and  the  remaining 
part,  consisting  of  timber,  in  the  Victoria  Dock,  but  paid  only  one  set 
of  tonnage  dues.  And  in  another  instance,  a  steamship  called  the 
Emperor  discharged  her  cargo  in  the  Humber  Dock  basin,  and  having 
there  taken  in  a  part  of  her  outward  cargo  she  proceeded  on  to  the 
Victoria  Dock  basin,  and  there  took  in  the  remaining  part  of  her 
cargo,  with  which  she  proceeded  from  the  said  last-mentioned  basin 
to  St.  Petersburgh,  having  paid  only  one  set  of  dues.  A  list  was  put 
in  evidence  by  the  respondents,  wnerein  forty-one  vessels  had  used 
both  the  eastern  and  the  western  docks,  wijih  or  without  the  old  har- 
bor, in  a  similar  manner  on  the  same  voyage.  In  thus  using  several 
docks  on  the  same  voyage  the  ship-owners  are  governed  entirely  by 
their  own  convenience  as  to  which  they  will  use  first,  first  using  some- 
times the  eastern  docks,  sometimes  the  western,  sometimes  the  old 
harbor.  Tonnage  dues  are  received  for  vessels  using  the  old  har- 
bor only ;  and  since  the  decision  of  this  court  in  the  case  of  5RVe  Queen 
▼•  The  Dock  Compomy  of  Hully  7  Q.  B.  Rep.  2;  s.  c.  14  Law  J.  Bep. 
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(n.  8.)   M.  C.  114,  that  the  dock  company  are  only  ratable  to  the 
relief  of  the  poor  for  the  dues  paid  by  vessels  which  come  into  and 
use  any  of  their  docks,  and  not  for  the  dues  paid  to  them  by  vessels 
which  'enter  the  port  or  u6e  the  old  harbor,  but  do  not  enter  or  use 
any  of  the  docks,  a  separate  account  of  the  dues  paid  by  the  latter 
description  of  vessels  has  been  kept   A  separate  account  could  be  kept 
of  the  vessels  using  the  Victoria  Dock  alone,  or  of  vessels  which  leave 
that  dock,  or  which  enter  it,  with  goods  laden  (when  the  dues  would 
first  attach.)     No  account  is  kept  of  the  amount  of  dues  received  from 
vessels  using  more  than  one  dock,  or  which  use  the  old  harbor  con- 
jointly with  any  one  or  more  of  the  docks.     The  same  rates  attach 
whether  the  vessels  use  one  or  more  of  the  docks,  and  can  be  claimed  as 
soon  as  they  enter  any  of  the  docks.     The  further  tonnage-dues  pay- 
able for  vessels  remaining  more  than  ten  months  in  the  docks  have 
always  been  payable  generally,  and  without  regard  to  the  question 
whether  such  vessels  within  that  period  have  remained  within  one 
particular  dock  or  set  of  docks.      As  an  instance,  the  Sarah  and 
Elizabeth  paid  those  dues  for  remaining  in  the  old  dock  and  the  Vic- 
toria Dock  for  more  than  ten  months,  having  remained  during  the 
greater  part  of  that  time,  but  for  a  period  less  than  ten  months,  in 
the  old  dock.     But  by  the  above-mentioned  statute,  7  6c  8  Vict  c. 
103,  8.  200,  these  further  tonnage-rates  are  charged  at  the  rate  of  one 
halfpenny  per  ton  per  week  for  every  week  during  which  any  such 
vessel  shall  remain  in  the  said  dock  or  docks  beyond  the  period  of 
ten  months.    It  was  admitted  by  the  appellants  that  the  sum  of 
525L  was  to  be  taken  as  the  amount  of  tonnage-dues  received  by  the 
appellants  in  respect  of  vessels  which  had  used  the  Victoria  Dock  and 
basin  alone,  from  the  opening  of  their  dock,  in  July,  1850,  to  the  end 
of  that  year,  without  having  entered  or  come  upon  the  soil  of  any  of 
the  appellants'  other  docks  or  works,  or  of  the  old  haftor.     And  it 
was  proved  that  that  sum  was  the  amount  of  dues  chargeable  upon 
vessels  which  had  used  that  dock  only  during  the  time  just  men- 
tioned.    It  was  also  proved  that  the  amount  of  dues  received  for 
vessels  which  have  used  the  Victoria  Dock  and  some  of  the  other 
docks  is  greater  than  the  amount  of  dues  received  for  vessels  which 
have  used  the  Victoria  Dock  alone,  exclusive  of  the  harbor.     It  was 
further  admitted  that  the  area  of  the  docks  and  their  respective  ba- 
sins situated  within  the  parishes  of  Holy  Trinity  and  St  Mary,  con- 
sisting of  the  greater  part  of  the  Old  Dock  and  all  its  basin,  the  whole 
of  the  Junction  Dock,  the  Railway  Dock  and  the  Humber  Dock  and 
basin  contain  4,339  perches ;  that  the  area  of  the  Old  Dock  within  the 
parish  of  Sculcoates  contains  612  perches ;  and  that  the  area  of  the 
Victoria  Dock  and  its  basin  within  the  parish  of  Drypool  contains  731 
perches,  and  within  the  place  alleged  by  the  appellants  to  be  extra 
parochial,  and  called  the  Garrison  side,  1,769  perches. 

The  net  ratable  value  on  which  the  appellants  were  rated  in  the 
arate  appealed  against  had  been  fixed  as  follows :  -—  From  the  gross 
Receipts  of  the  appellants  in  respect  of  all  their  tonnage-dues,  accord- 
ing to  their  own  return,  for  the  use  of  all  or  any  of  their  docks  or  the 
old  harbor,  were  deducted — first,  the  proper  deductions  usual  in 
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such  cases,  end  then  the  amount  of  tonnage-dues  received  in  respect 
of  vessels  using  the  old  harbor  only.  The  balance,  after  making 
these  deductions,  was  then  divided  into  two  parts,  in  the  proportion 
which  the  area  of  the  docks  and  basins  situate  within  the  parishes  of 
Holy  Trinity  and  St.  Mary  bears  to  the  area  of  that  part  of  the  old 
dock  which  is  situate  within  the  parish  of  Sculcoates ;  and  from  the 
amount  of  this  proportionate  sum,  in  respect  of  the  area  of  land  in 
the  parishes  of  Holy  Trinity  and  St.  Mary,  the  sum  of  525L  was  de- 
ducted for  tonnage-dues  in  the  Victoria  Dock  only.  The  appellants 
were  assessed  in  the  rate  appealed  against  upon  the  balance  thus 
ascertained.  For  about  twenty  years  before  the  construction  of  the 
Victoria  Dock  and  the  Railway  Dock  under  the  recited  act  of  the  7 
&  8  Vict  c.  103,  the  ratable  value  of  the  appellants'  docks  and  basins 
was  apportioned  between  the  respondent  parishes  and  the  parish  of 
Sculcoates,  in  proportion  to  the  areas  occupied  in  each  by  the  docks 
and  basins  situate  therein  respectively;  but  on  the  hearing  of  this  ap- 
peal it  did  not  appear  in  evidence  upon  what  ground  this  arrange- 
ment for  apportionment  had  been  made.  The  appellants  contended 
that  the  entire  ratable  value  of  all  their  docks  and  basins,  inclu- 
ding the  Victoria  Dock  and  basin,  ought  to  be  taken  jointly,  and 
then  apportioned  among  the  several  parishes  and  places  within  which 
the  same  docks  and  basins  are  respectively  situated,  in  proportion 
to  the  areas  of  such  docks  and  basins  respectively  within  such 
parishes  and  places.  The  respondents  contended  that  both  the 
ratable  value  and  the  area  of  the  Victoria  Dock  and  basin  ought 
to  be  excluded  in  calculating  and  apportioning  the  ratable  value 
of  the  docks  and  basins  situated  within  the  parishes  of  Holy 
Trinity  and  St.  Mary.  It  was  agreed  that  no  other  objection  or 
question,  whether  of  form  or  substance,  should  be  taken  or  raised 
by  either  siA  in  the  said  appeal.  The  court  held  that  the  prin- 
ciple contended  for  by  the  respondents  was  right.  If  the  court 
should  be  of  opinion  that  the  principle  of  rating  contended  for  by 
the  respondents  was  wrong,  the  order  of  Sessions  and  the  rates 
were  to  be  amended  according  to  a  calculation  stated  in  the  case, 
otherwise  the  order  of  Sessions  and  the  rates  were  to  be  confirmed. 

Watson  and  Archbold^  in  support  of  the  order  of  Sessions.  The 
question  is,  whether  the  acreage  in  each  parish  or  the  profit  earned  in 
each  parish  is  the  proper  basis  for  distributing  the  ratable  value.  It 
is  contended  that  the  latter  is  the  correct  principle.  The  rate  must  be 
laid  on  the  value  of  the  occupation  in  the  parish,  s.  e.,  upon  the 
profits  derived  in  respect  of  the  dock  there.  For  instance,  when  a 
vessel  enters  the  Victoria  Dock,  a  toll  is  payable  in  respect  of  the  use 
of  that  dock,  and  it  has  been  already  decided  that  the  appellants  ore 
ratable  only  in  respect  of  the  tolls  paid  for  entering  the  docks. 
The  Queen  v.  17ie  Hull  Dock  Company. 

[Lord  Campbell,  C.  J.  That  case  has  no  bearing  on  the  ques- 
tion of  distribution.] 

A  second  question  was  there  raised,  as  to  the  extent  to  which  the 
company  was  ratable.    It  is  said  ^'the  ship  which  actually  comes 
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into  and  uses  the  docks  is  not  the  less  benefited  by  them,  because  the 
toll  must  have  been  paid  even  if  it  had  not  come  in ;  and  the  benefit 
conferred  by  the  use  of  the  dock  is  not  the  less  meritorious  cause  of 
the  toll,  because  other  ships  pay  to  which  that  meritorious  cause  does 
not  apply.  To  those  which  come  into  the  docks  the  benefit  is  con- 
ferred by  the  docks  and  in  the  docks ;  and,  therefore,  the  toll  paid  for 
that  benefit  must  be  held  to  be  earned  there  in  the  docks,  and  to  be 
profits  arising  there." 

[Lord  Campbei^l,  C.  J.  It  is  immaterial  where  the  toll  is  paid,  if 
the  use  of  the  whole  of  the  docks  be  conceded  upon  the  payment  of 
a  single,  toll] 

These  docks  are  all  separate,  formed  at  different  times  and  under 
distinct  statutes,  and  the  whole  toll  may  be  and  is  in  many  instances 
paid  in  respect  of  the  user  of  one  dock  only.  The  question  to  be 
considered  is,  according  to  the  Parochial  Assessment  Act,  at  what 
rate  would  each  of  these  docks  be  reasonably  expected  to  let. 

[Lord  Campbell,  C.  J.     Apart  from  the  other  docks  ?] 

As  one  dock  may  be  used  alone,  it  must  be  considered  as  let  alone, 
and  so  the  value  of  its  occupation  will  be  ascertained. 

[Erle,  J.  How  does  the  Parochial  Assessment  Act  assist  in  ap- 
portioning the  ratable  value  among  different  parishes  ?] 

It  shows  that  the  rate  must  be  based  on  the  rent  at  which  that 
portion  in  the  particular  parish  would  let  In  the  case  of  a  canal, 
the  rate  cannot  be  apportioned  by  a  mileage  division,  but  it  must  be 
in  proportion  to  the  profits  earned  in  each  of  the  seveml  parishes. 
The  King  v.  Kingswinfordj  7  B.  &  C.  236 ;  ^.  c.  nom.  The  King  v. 
Dudley  Canal  Company^  6  Law  J.  Rep.  M.  C.  3. 

[Erle,  J.  That  is,  because  you  do  not  pay  for  the  use  of  the 
whole  canal  if  you  go  over  only  a  part  of  it  Here,  according  to  the 
case,  some  ships  have  used  all  the  docks  for  one  cargo. 

Lord  Campbell,  C.  J.  The  toll  is  paid  to  purchase  the  right  of 
using  all  the  docks ;  it  is  impossible  to  sever  what  is  paid  for  any 
one  in  particular.] 

The  whole  of  the  toll  paid  by  any  particular  ship  may  be  earned  in 
one  dock  only,  although  the  ship  which  has  paid  it  is  firee  of  all  the  docks. 

[Lord  Campbell,  C.  J.  That  is  treating  "  earned  "  and  "  received  " 
as  synonymous.  It  seems  to  me  that  these  tolls  are  earned  by  the 
use  of  the  land  in  all  the  parishes.] 

In  T%e  Kingw.  Wbkingj  4  Ad.  &  E.  40;  s.  o.  6  Law  J.  Rep.  (n.s.) 
M.  C.  17,  and  TTie  Queen  v.  The  London  and  South-  Western  Railwa/y 
Company^  1  Q.  B.  Rep.  558 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  M.  C.  93, 
and  The  Queen  v.  The  Cambridge  Oas  Light  Company,  8  Ad.  &  E. 
73 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  M.  C.  50,  the  principle  is  not  recog- 
nized that  tolls  are  not  ratable  per  se^  but  only  as  being  a  profit 
derived  from  the  use  of  land  in  the  parish. 

[  WioHTMAN,  J.  Suppose  for  the  same  toll,  you  could  pass  over  the 
whole  or  any  less  part  of  a  railway,  how  could  the  ratable  value  be 
apportioned  there  ? 

^rle,  J.  In  such  a  case,  the  distribution  would  be  clearly  in  a 
mileage  proportion ;  and  so  here,  the  toll  paid  by  a  ship  for  the  poten* 
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tial  use  of  all  the  docks  is  the  same  as  if  it  were  paid  for  their  positive 
use.] 

R,  Hall  and  T.  Campbell  Faster  were  not  called  upon  to  support 
their  rule. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  our  decision  should 
be  in  favor  of  the  appellants,  and  I  have  little  to  add  to  what  b  stated 
in  the  case.  The  King  v.  The  Dock  Company  of  Bull  and  The  Queen 
V.  The  Hull  Dock  Company  do  not  assist  us,  because,  in  both  those 
cases,  the  sole  question  raised  was  as  to  the  ratability  and  not  as  to 
the  mode  of  apportioning  the  ratable  value  among  the  parishes  in 
which  the  profits  were  made.  This  court  has,  in  rating  undertakings 
of  this  nature,  adopted  what  is  called  the  parochial  earnings  principle 
wherever  it  can  be  adopted.  But  can  it  be  adopted  in  the  present 
case  ?  If  it  cannot,  I  see  no  other  principle  applicable  except  that  of 
acreage.  Here  there  is  one  single  source  of  profit  lying  in  different 
parishes,  and  the  profit  is  earned  in  respect  of  the  whole  concern  in- 
discriminately ;  we  can,  therefore,  only  look  to  see  how  much  lies  in 
one  parish  and  how  much  in  another.  The  tolls  are  paid  in  respect 
to  the  use  of  the  land  in  all  the  parishes.  They  may  be  received  in 
any  one  of  the  parishes,  but  the  land  in  all  is  equally  the  meritorious 
source  of  the  profit.  This  case  entirely  differs  from  a  railway,  where 
the  toll  is  paid  for  the  power  of  travelling  over  a  particular  portion  of 
the  whole  line ;  whereas,  in  these  docks  a  person  who  has  paid  the 
toll  has  the  right  of  taking  his  ship  to  any  other  of  the  docks  just  as 
much  as  he  has  to  take  it  to  that  into  which  the  ship  first  entered. 
There  is,  therefore,  only  one  single  meritorious  cause  of  the  toll,  and 
that  being  situate  in  different  parishes,  the  parochial  earnings  prin- 
ciple cannot  be  applied.  We  must  see  bow  much  of  the  docks  lies  in 
each  parish. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  Consistentiy  with  for- 
mer decisions,  we  shall  adopt  the  parochial  earnings  principle,  if  ap- 
plicable, but  here  it  is  wholly  inapplicable.  The  whole  docks  are 
divided  into  different  parts,  lying  in  different  parishes.  One  toll  is 
paid  for  the  liberty  of  using  the  whole  of  the  docks.  It  is  impossible 
to  apply  the  parochial  earnings  principle  to  such  a  case  as  this.  I 
cannot  distinguish  this  from  the  case  of  a  single  dock  lying  in  differ- 
ent parishes  and  a  single  toll  paid  for  the  use  of  the  whole  of  it. 

Erle,  J.  The  whole  of  these  docks  form  one  ratable  subject,  the 
profit  is  derived  equally  firom  every  part,  and  the  toll  is  paid  for  the 
power  of  using  all  or  any  of  them.  That  being  so,  the  ratable  value 
must  be  apportioned  to  each  parish  in  proportion  to  the  quantity  of 
land  lying  there.  In  The  Queen  v.  The  Hammersmith  Bridge  Com' 
panyj  15  Q.  B.  Rep.  369 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  85,  the 
tolls  paid  at  Hammersmith  Bridge  were  paid  in  respect  of  one  ratable 
subject ;  and  half  of  it  being  in  one  parish  and  half  in  another,  tiie 
ratable  value  was  apportioned  according  to  the  quantity  of  land  in 
each.    Precisely  the  same  principle  applies  here. 
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Ckompton,  J.  The  toll  is  paid  for  the  privilege  of  using  the  whole 
docks.  It  cannot  be  said  it  is  earned  for  entering  into  one  dock  only^ 
bnt  for  the  use  of  the  whole  system  of  docks.  Therefore  the  parochial 
earnings  principle  is  not  applicable,  and  if  so,  none  is  appUcable  ex- 
cept the  acreage  principle. 

Rate  amended  according'  to  the  case. 


Reoina  v.  The  Mayor,  &;c.  of  Manchester.^ 

tTanaaiy  24, 1852. 

Rate — Water  Company -^  Public  Purposes. 

Bj  Tirtae  of  a  local  act  the  corporation  of  Manchester,  in  consideration  of  annual  payments, 
purchased  all  the  estate,  &c.,  stock  in  trade  and  property  of  an  incorporated  water  company. 
Bt  that  act  the  corporation  were  required  to  supply  water  for  domestic  purposes  to  the 
innabitants  of  the  borough,  forwhich  they  were  to  receive  no  water-rents  or  other  payments, 
bnt  were  to  be  deemed  to  be  fully  paid  by  ue  rates  authorized  to  be  levied.  They  were  enabled 
to  levy  a  "domestic'*  water-rate  on  the  occupiers  of  all  dwellings,  and  a  ** public  "  water- 
rate  on  the  owners  of  all  houses,  &c  within  tne  borough.  The  council  had  also,  in  exer- 
cise of  other  powers  in  the  act,  entered  into  agreements  with  persons  occupying  premises 
in  the  borougn  for  supplying  them  with  water  for  other  than  domestic  purposes,  and  for 
which  they  were  paid  oy  water-rents.  They  also,  in  consideration  of  a  nxed  annual  pay- 
ment, agreed  to  supply  the  borough  of  Salford  with  water.  The  whole  of  the  proceeds  of 
the  works  and  water  supplied  and  sold  had  been  absorbed  by  the  payment  of  the  annual 
sums  to  the  water  company.  The  corporation  were  rated  to  the  relief  of  the  poor  of  the 
township  of  Manchester,  which  is  comprised  in,  but  not  coextensive  with  the  borough:-— 

Eeld^  that  they  were  liable  to  be  rated  there. 

This  was  an  appeal  by  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Manchester,  against  a  rate  made  for  the  relief  of  the  poor 
of  the  township  of  Manchester,  on  the  27th  of  June,  1851. 

The  appellants  appealed  against  the  said  rate,  and  duly  gave  no- 
tice of  such  appeal  to  the  next  General  Quarter  Sessions  of  the 
peace  for  the  borough  of  Manchester,  and  thereupon,  by  consent  of 
both  parties,  and  by  order  of  Coleridge,  J.  the  following  case  was, 
under  the  12  &  13  Vict  c.  45,  s.  11,  stated  for  the  opinion  of  this 
court 

Cask.  The  rate  in  question  was  laid  upon  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Manchester,  as  occupiers  of  land, 
houses,  water-pipes,  and  premises,  situate  within  the  township  of  Man- 
chester, within  the  said  borough  of  Manchester. 

Under  and  by  virtue  of  an  act,  49  Geo,  3,  c.  192,  a  company,  call- 
ed "  The  Proprietors  of  the  Manchester  and  Salford  Waterworks," 
was  duly  incorporated  for  the  purpose  of  supplying  water  to  Man- 
chester and  Salford,  with  divers  powers  and  subject  to  divers  liabili- 

1  21  Law  J.  Rep.  (n.  s.)  M.  C.  160;  16  Jur.  639. 
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ties,  provisions,  and  restrictions  in  the  same  act  contained.  Subse- 
quent acts  have  been  passed  for  altering,  enlarging,  and  amending  the 
powers  of  the  company,  and  to  enable  them  to  raise  further  sums 
of  money.     [These  acts  were  referred  to  in  the  case.] 

By  the  10  &  11  Vict.  c.  203,  (local  and  personal)  power  was  given 
to  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Manchester 
(among  other  things)  to  provide  a  supply  pf  water  to  the  inhabitants 
of  the  borough  of  Manchester,  and  for  that  purpose  to  purchase  from 
the -said  company  of  proprietors  all  their  estate  and  interest  of  and 
in  the  whole  of  the  lands,  buildings,  mains,  pipes,  and  other  .works, 
and  stock  in  trade,  and  property  of  whatsoever  kind  of  the  said  com- 
pany, for  such  price  or  sum  of  money,  and  upon  such  terms  as  should 
be  mutually  agreed  upon  in  manner  and  with  the  powers  and  subject 
as  in  the  same  act  is  mentioned.  And  in  the  same  act  are  contained 
divers  other  powers,  provisions,  and  enactments  for  enabling  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Manchester  to  provide 
a  supply  of  water  for  the  purposes  in  the  same  act  mentioned,  and 
for  effecting  the  other  objects  in  the  same  act  mentioned. 

By  an  act,  the  11  &  12  Vict  c  101,  (local  and  personal)  the  last- 
mentioned  act  was  amended,  and  divers  other  powers,  provisions,  and 
enactments  were  given,  made,  and  enacted  for  carrying  out  the  pur- 
poses of  the  said  amended  act.  And  by  another  act,  14  &  15  Vict 
c  79,  (local  and  personal)  further  amendments  were  made,  and  fur- 
ther powers  were  given  in  that  behalf. 

J  All  the  acts  before  mentioned  are  public  acts,  and  are  to  be  refer- 
to  as  forming  part  of  this  case.]  ^ 

The  premises  which  form  the  subject  of  the  present  case  were 
formerly  the  property,  and  in  the  occupation,  of  the  said  company  of 
proprietors,  and  such  company  was  rated  to  the  relief  of  the  poor  in 
respect  thereof  up  to  the  time  when  the  mayor,  aldermen,  and  bur- 
gesses purchased  the  works  of  the  company  as  after  mentioned. 

Prior  to  the  making  of  the  rate  appealed  against,  the  said  mayor, 
&c.  had  under  the  powers  and  provisions  of  the  said  acts  or  some 
of  them,  purchased  the  works  of  the  said  company,  including  the 


I  The  following  are  the  material  clauses  of  the  10  &  11  Yict  c.  208. 

Sect  25.  The  mayor,  &c.  are  not  to  receive  water-rents  or  o^er  payments  (except 
as  tkereinafler  specially  authorized)  for  water  supplied  to  any  mhabitant  within  tibe 
borough,  but  all  water  to  be  supplied  to  any  person  within  the  borough  for  domestic 
purposes  (except  as  thereinafter  mentioned)  is  to  be  deemed  to  be  fully  paid  for  by 
the  rates  which  are  authorized  to  be  levied  under  the  name  of  the  '<  domestic  water- 
rate." 

Sect  26.  The  mayor,  &c.  may  continue  to  supply  water  to  persons  without  the  bo- 
rough and  to  receive  rents  for  the  same. 

Sect  96.  It  shall  be  lawful  for  the  mayor,  &c.  to  supply  any  person  with  water  for 
other  than  domestic  purposes  at  such  rent,  and  upon  such  terms  and  conditions  as 
shall  be  agreed  upon  between  the  mayor,  &c.,  and  persons  desirous  of  having  such  sup- 
ply of  water. 

Sect  98.  Water  is  to  be  supplied  in  public  cisterns  for  the  gratuitous  use  of  the  pub- 
lic, and  to  supply  baths  and  wash-houses. 

Sect  111.  The  council  are  empowered  to  make  a  " domestic  juiter-rate"  upon  the 
occupiers  of  all  dwellings,  and  a  '*  public  water-rate  "  on  the  owKs  of  all  houses,  &c. 
withm  the  borough. 
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premises  the  subject  of  the  present  rate,  and  the  said  works  have, 
since  the  time  of  the  said  purchase,  been  in  the  occupation  of  the 
mayor,  &c.  under  and  by  virtue  of  the  various  statutes  above  men- 
tioned, and  the  powers  of  the  company  have  been  transferred  to  the 
said  mayor,  &c^  and  are  now  vested  in  them,  together  with  the  other 
and  greater  powers  by  the  three  acts  last  mentioned  conferred  on 
them. 

The  said  mayor,  &c.  purchased  the  works  of  the  company,  in  con- 
sideration of  annual  payments,  together  amounting  to  the  annual 
sum  of  22,275/.  135.  6rf.,  with  power  reserved  to  the  said  mayor,  &c. 
to  buy  off  the  same  annual  payment  by  the  payment  of  a  sum  equal 
to  twenty  years'  purchase ;  and  since  the  purchase  was  completed 
such  annual  payments  have  been  duly  and  regularly  paid  by  the  said 
mayor,  &a  to  the  said  company. 

The  shares  have  not  been  converted  into  annuity  stock,  and  the 
said  company  of  proprietors  has  not  yet  been  dissolved  under  the 
powers  in  that  behalf  by  one  of  the  said  acts  given. 

The  mayor,  &c.  have  in  addition  and  extension  of  the  old  works 
of  the  said  company  under  the  powers  of  their  acts,  constructed  be- 
yond the  limits  of  the  borough  very  extensive  works,  which  are  now 
nearly  completed,  for  more  efficiently  supplying  the  borough  of  Man- 
chester with  water,  and  the  said  mayor,  &c.  now  supply  water  to  the 
inhabitants  of  the  borough  of  Manchester  under  the  powers  of  the 
said  acts,  and  also  supply  water  without  making  any  charge  for  it  to 
extinguish  fires,  to  water  streets,  and  to  flush  and  purify  sewers  and 
drains. 

The  mayor,  &c.  have,  in  constructing  the  said  last-mentioned 
works,  and  m  and  about  the  carrying  out  the  purposes  of  the  said 
acts,  expended  a  sum  of  upwards  of  500,000/.  (over  and  above  the 
annual  sums  so  payable  to  the  said  company  of  proprietors  as  afore- 
said,) which  has  been  wholly  borrowed  under  the  powers  conferred 
in  that  behalf  by  the  said  acts,  and  which  is  charged  upon  and  to  be 
repaid  by  rates  to  be  laid  on  the  inhabitants  of  the  said  borough  ac* 
cording  to  the  provisions  of  the  same  acts.  Every  thing  required  to 
be  done,  observed,  or  performed  by  the  said  mayor,  &c  by  the  above 
acts  either  for  the  reservation  or  protection  of  the  rights  of  the  seve- 
ral persons  mentioned  in  the  acts,  or  for  any  other  purpose,  has  been 
done,  observed,  and  performed  by  them.  The  mayor,  &c.  have,  in  ex- 
ercise of  the  powers  of  their  acts,  laid  a  public  water-rate  on  the  own- 
ers of  all  property,  and  a  domestic  rate  on  the  occupiers  of  aU  houses 
within  the  borough.  They  have  also  entered  into  agreements  with 
persons  occupying  premises,  both  in  the  township  of  Manchester  and 
also  out  of  the  township,  but  within  the  borough  for  supplying  them 
with  water  for  other  than  domestic  purposes,  and  which  is  required  to 
be  and  is  paid  for  by  water-rents,  and  not  by  the  said  water-rates. 
They  have,  in  consideration  of  a  fixed  annual  payment,  sold  to  the 
mayor,  &c.  of  the  borough  of  Salford  the  mains  and  pipes  laid  down 
in  the  borough  of  Salford,  and  agreed  with  the  said  mayor,  &c.  of 
Salford  to  supply  to  them  one  million  gallons  of  water  per  day.  The 
borough  of  Manchester  comprises  several  townships,  and  amongst 
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others,  that  of  the  township  of  Manchester.  The  mayor,  &c.  of  Man- 
chester have  no  personal  interest  in,  nor  do  they  derive  any  personal 
advantage  in  any  way  from  the  said  works  and  premises  rated. 

The  whole  of  the  proceeds  of,  and  sums  derived  from  the  works, 
and  the  water  supplied  and  sold  as  aforesaid,  are  at  present  absorbed 
by  the  payment  of  the  annual  sums  to  the  said  company. 

Upon  this  statement  of  facts  and  the  provisions  of  the  said  acts, 
the  mayor,  &c.  contend  that  they  are  not  liable  to  be  rated ;  and 
on  the  other  hand,  the  respondents  contend  that  they  are  liable  to 
be  rated. 

If  the  court  should  be  of  opinion  that  the  said  mayor,  &c.  were 
liable  te  be  rated,  then  the  rate  was  te  be  confirmed ;  but  if  the  court 
should  be  of  a  contrary  opinion,  then  the  rate  was  to  be  amended  by 
striking  out  the  name  of  the  appellants,  and  the  smns  entered  oppo- 
site their  names. 

Pashley  {Bovill  with  him,)  for  the  respondents.  The  question  here 
is,  whether  it  was  intended  by  these  acts  to  confer  the  benefit  derived 
from  the  enjoyment  of  the  water  and  works  freed  from  liability  to  be 
rated.  Upon  the  facte  steted,  the  case  of  ITie  Queen  v.  Longwood^ 
13  Q.  B.  Rep.  116 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  65,  seems  to 
be  a  direct  authority  to  show  that  the  corporation  is  liable  to  be  rated. 
There  it  was  held,  that  though  no  profit  was  actually  derived  from 
the  works  for  the  supply  of  water,  the  commissioners  were  ratable 
to  the  poor-rate.  An  exemption  in  this  case  would  have  the  effect  of 
conferring  a  benefit  on  one  particular  class  of  persons  at  the  expense 
of  another,  and  that  in  The  Queen  v.  The  Commissioners  of  High  and 
Low  Harrogate^  20  Law  J.  Rep.  (n.  s.)  M.  C.  25 ;  s.  c.  1  Eng.  Rep.  281, 
was  thought  a  sufficient  ground  for  deciding  against  such  an  exemp- 
tion ;  and  to  the  same  effect  is  the  case  of  The  Queen  v.  Kenimere^ 
21  Law  J.  Rep.  (n.  s.)  M.  C.  13 ;  s.  c.  7  Eng.  Rep.  435,  in  which  the 
case  of  The  King  v.  Beverley  Gas  Worksy  6  Ad.  &  E.  645 ;  s.  c.  6 
Law  J.  Rep.  (n.  s.)  M.  C.  84,  is  referred  to  and  distinguished. 

Crompton  {Mxlward  with  him,)  contra.  There  is  clearly  no  indi- 
vidual liability,  and  neither  is  there  any  corporate  benefit  shown  in 
this  case.  If  it  had  appeared  that  any  profit  went  to  the  borough 
fnnd,  an  exemption  could  not  have  been  set  up.  The  late  cases,  no 
doubt,  make  it  necessary  to  show  that  the  property  rated  is  enjoyed 
for  the  public  purposes  solely.  Here,  just  as  in  The  King  v.  The  BeV' 
erley  Gas  Works^  all  profite  are  to  be  brought  into  the  e;eneral  fund. 
There  is  no  more  benefit  than  there  was  in  that  case,  and  it  is  not  the 
less  to  be  considered  a  matter  of  public  benefit  because  it  is  confined 
to  a  particular  district  The  circumstance  of  the  water  being  brought 
from  a  distance  cannot  make  any  difference. 

[Campbell,  C.  J.  That  may  be  material  upon  a  question  as  to 
the  quantum  of  the  rate,  but  not  as  to  the  liability  to  be  mted.] 

The  King  v.  The  Commissioners  of  Salterns  Load  Sluice^  4  Term 
Rep.  730,  is  to  the  same  effect  as  The  King  v.  the  Beverley  Gas 
WbrkSi  and  those  two  cases  must  govern  the  present.     The  Queen  v. 
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Badcock^  6  Q.  B.  Rep.  787 ;  s.  c.  nom.  TJie  Queen  v.  7%e  Trustees 
of  Taunton  Market,  14  Law  J.  Rep.  (n.  s.)  M.  C.  68,  proceeded  on 
the  ground  that  the  purpose  was  purely  private,  as  it  was  for  the  bene- 
fit of  the  poor  inhabitants  of  a  particular  township,  and  on  the  same 
principle  the  funds  derived  from  the  undertaking  in  Hie  Queen  v. 
Long-wood^  The  Queen  v.  The  Commissioners  of  High  and  Low  Harro- 
gate and  The  Queen  v.  Kentmere  were  held  to  be  not  for  public  pur- 
poses, as  they  were  to  be  applied  in  favor  of  a  particular  class  of  per- 
sons, and  not  for  the  public  at  large. 

Pashley,  in  reply.  The  Queen  v.  The  Beverley  Gas  Works  pro- 
ceeded solely  on  the  ground  that  if  the  commissioners  were  rated,  they 
would  have  to  lay  a  larger  rate  for  the  purpose  of  paying  it,  and 
therefore  that  it  was  as  broad  as  it  was  long  whether  they  were  rated 
or  not     Here  no  such  principle  applies. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  case  is  governed 
by  The  Queen  v.  High  and  Low  Harrogate,  where  it  was  decided  that 
to  render  property  locally  situated  within  a  parish  exempt  from  rates, 
it  must  be  shown  to  be  exclusively  applicable  to  public  purposes ;  and 
that  if  it  is  to  be  applied  for  the  benefit  of  a  particular  class  only,  it 
cannot  be  considered  as  applicable  to  a  public  purpose.  Now,  look- 
ing to  the  object  of  this  undertaking  and  the  mode  in  which  the  funds 
are  to  be  applied,  I  think  the  same  objection  applies  here.  A  benefit 
is  conferred  on  a  particular  class  of  persons,  in  which  others  do  not 
participate.  Under  section  96,  this  corporation,  so  far  as  the  present 
question  is  concerned,  must  be  looked  at  in  the  light  of  a  common 
water  company,  as  they  are  enabled  to  make  contracts  with  a  large 
class  of  persons  on  such  terms  as  may  be  agreed  upon.  I  must  also 
observe  that  it  would  be  contrary  to  the  principles  of  natural  justice 
if  this  rate  were  not  affirmed.  If  it  is  quashed  the  whole  burden  will 
be  cast  on  those  who  derive  only  a  very  small  benefit  from  the  water- 
works. The  Beverley  case  has  been  much  pressed  upon  us,  but  when 
we  look  to  the  ratio  decidendi  there  adopted  it  was  that  if  the  rate 
were  affirmed,  it  would  be  merely  imposing  one  rate  to  pay  another, 
which  was  not  allowed.  As  Littledale,  J.  said,  it  was  as  broad  as  it 
was  long.  But  that  is  not  the  case  here,  for  even  supposing  the  area 
subject  to  the  poor-rate  and  to  the  water-rate  to  be  the  same,  those 
within  it  are  not  equally  burdened.  If  this  rate  were  set  aside,  there 
would  be  an  additional  rate  levied  from  those  who  contribute  to  the 
water-rates,  and  derive  little  or  no  benefit  from  the  water.  Therefore, 
I  am  of  opinion  that  the  property  is  rightly  assessed. 

Patteson,  J.  It  is  found  in  the  case  that  the  original  water 
company  was  rated  to  the  relief  of  the  poor,  and  it  is  quite  clear  that 
it  was  so  ratable.  Then,  by  the  statute  of  10  &  11  Vict  c.  203, 
the  powers  of  that  company  were  transferred  to  the  corporation  of 
Manchester.  That  by  itself  would  not  prevent  the  corporation  being 
ratable  also.  There  are  new  powers  and  restrictions  which  did  not 
apply  to  the  former  company,  namely,  that  of  supplying  water  to  the 
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inhabitants  for  which  they  could  not  charge,  but  the  rate  which  they 
were  empowered  to  make  is  taken  to  be  by  way  of  compensation. 
They  have  also  the  power  of  supplying  water  to  the  inhabitants  for 
other  than  domestic  purposes,  for  which  they  can  charge  water-rents 
just  as  an  ordinary  company  could  do.  If  this  act  gave  these  powers 
solely  for  public  purposes,  no  doubt  it  would  come  within  the  cases 
cited.  But  I  cannot  see  that  it  is  so.  They  are  to  supply  one  mil- 
lion gallons  of  water  to  Salford,  and  they  have  power  to  supply  watei 
to  any  persons  for  other  than  domestic  purposes  for  such  rent  as  may 
be  agreed  upon,  and  I  find  no  appropriation  of  the  funds  which  they 
BO  received.  They  are  not  obliged  to  carry  it  to  the  borough  fund 
It  may  be  they  have  done  so,  but  they  are  not  compelled  to  do  so. 
The  principle  adopted  in  the  Beverley  case  is,  that  you  shall  not  rate 
a  body  of  commissioners  to  the  poor-rate,  where  they  would  have  to 
•  lay  a  rate  on  the  public  for  so  much  as  they  are  compelled  to  pay. 
But  that  principle  does  not  apply  to  the  present  case.  It  is  not,  as 
was  said  in  that  case,  as  broad  as  it  is  long. 

Erle,  J.  The  property  of  the  appellants  is  clearly  ratable  ac- 
cording to  general  principles ;  but  they  set  up  a  claim  to  exemption 
on  the  ground  that  the  property  is  applicable  to  public  purposes. 
With  respect  to  part  of  the  water,  they  may  let  out  the  supply  of  it 
at  a  prontable  rent  The  revenue  derived  from  this  supply  is  not 
devoted  to  public  purposes,  and  as  to  that  portion  of  their  funds  they 
stand  in  the  position  of  an  ordinary  water  company.  With  respect 
to  another  part  they  cure  bound  to  supply  the  water  for  domestic  pur- 

f)oses,  and  the  expense  is  to  be  covered  by  the  rates  which  they  may 
evy.  In  that  they  may  well  include  the  poor-rates,  and  it  is  much 
more  consonant  to  justice  to  bring  this  within  the  generalprinciple  in- 
stead of  within  the  special  exemption  in  The  King  v.  The  Beverley 
Gas  Works,  the  reasoning  of  which  case  seems  to  me  not  to  apply 
here. 

Judgment  to  be  entered  for  the  respondents. 


Beoina  v.  The  Justices  of  Lancashire.^ 

April  22, 1852. 

Lunatic   Pauper— Order    of  3Idintenance  — Appeal— Jurisdiction 
of  Borough  Sessions  —  84-9  Vtcl.  c.  126,  s.  62. 

An  appeal  against  an  order  for  the  maintenance  of  a  lunatic  pauper,  must  be  to  the  Quarter 
Sessions  havmg  jurisdiction  in  the  place  from  which  the  lunatic  removed  to  an  asylum. 

Where,  therefore,  a  lunatic  pauper  was  remored  to  an  asylum  from  a  parish  wholly  within 
the  borough  of  Liverpool,  and  afterwards  an  order  was  made  in  the  borough  by  two  justi. 
oes  of  the  county  adjudicating  the  pauper's  settlement,  and  for  his  maintenance  :  — 
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Eeid,  that  the  appeal  against  the  latter  order  under  the  8  &  9  Yict  c.  126,  s.  63,  was  exdn- 
siyely  to  the  Qaarter  Sessions  of  the  borough. 

KuLE  for  a  mandamus  to  the  justices  of  the  county  of  Lancaster, 
requiring  them  at  their  Qaarter  Sessions  to  enter  continuances  and 
hear  an  appeal  against  an  order  adjudicating  the  settlement  of  a  lu- 
natic pauper,  and  directing  the  payment  of  maintenance. 

It  appeared  from  the  amdavits  that  on  the  Sth  of  August,  1851,' 
the  pauper  became  chargeable  to  the  parish  of  Liverpool,  which  was 
wholly  within  the  boroush  of  Liverpool,  and  was  removed  to  a  luna^ 
tic  asylum  under  an  oraer  made  in  the  borough,  by  a  justice  of  the 
peace  in  the  commission  both  for  the  borough  and  the  county 
The  settlement  and  ordering  payment  of  the  costs  of  the  mainte- 
nance of  the  pauper,  was  subsequently  made  in  the  borough  by  two 
justices  of  the  county.  There  was  a  separate  Court  of  Quarter  Ses- 
sions for  the  borough,  and  no  non-intromittant  clause  in  the  charter 
of  incorporation.  Notice  of  appeal  to  the  county  sessions  against 
the  order  of  maintenance  was  given ;  and  upon  the  appeal  coming  on 
to  be  heard,  the  respondent's  counsel  objected  that  the  county  sessions 
had  no  jurisdiction  to  hear  the  appeal,  which  should  have  been  to  the 
Borough  Sessions,  and  the  Sessions  being  of  that  opinion  refused  to 
hear  the  appeal. 

Pashley  showed  cause.  The  question  is,  whether  in  this  case  the 
appeal  should  be  to  the  county  or  the  borough  sessions,  the  order  of 
settlement  and  maintenance,  as  well  as  the  order  of  removal  to  the 
asylum,  being  made  in  the  borough. 

[Lord  Campbell,  C.  J*  The  order  having  been  made  in  the  bo- 
rough is  quite  immaterial.] 

The  removal  having  been  from  the  borough,  the  appeal  should  have 
been  exclusively  to  the  borough  sessions.  The  Queen  v.  The  Recorder 
of  Liverpool^  4  New  Sess.  Cas.  410 ;  s.  c.  9  Eng.  Rep.  335,  is  a  strong 
authority.  In  that  case,  the  court  decided  that  an  appeal  against  an 
order  of  removal  from  a  township  within  a  borough,  made  by  county 
justices  having  jurisdiction  within  the  borough,  was  properly  to  the 
borough  sessions.  If,  therefore,  this  had  been  an  order  of  removal,  the 
appeal  must  have  been  to  the  borough  sessions,  and  by  section  63  of 
the  8  &  9  Vict,  c,  126,  it  is  provided  that  the  appeal  against  an  order 
for  the  maintenance  of  a  lunatic  pauper  shall  be  ^  in  like  manner  as  if 
the  same  were  a  warrant  of  removal."  The  locality  of  the  removal 
regulates  the  appeal,  8  &  9  Will.  3,  c  30,  s.  6.  Since  the  Municipal 
Corporation  Act,  a  borough  with  a  separate  Court  of  Quarter  Sessions 
is  for  this  purpose  on  the  same  footing  as  a  county.  The  Queen  v.  The 
Justices  of  Suffolk^  2  Q.  B.  Rep.  85 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  M .  C, 
138.  He  also  referred  to  3  &  4  W.  &  M.  c.  11,  s.  10,  and  The  Queen 
V.  77ie  Justices  of  Glamorganshire,  18  Law  J.  Rep.  (n.  s.)  M.  C.  118 ; 
2%e  Queen  v.  St,  Peter  in  Bartonron-Humber^  21  Law  J.  Rep.  (n.  s.) 
M.  C.  23;  s.  c.  8  Eng.  Rep.  381. 

Archbold  and  Wehbp,  in  support  of  the  rule.     The  appeal  was 
VOL.  XI.  32 
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rightly  to  the  county  sessions.  Borough  justices,  as  such,  have  no 
power  to  make  an  order  of  maintenance.  8  &  9  Vict  c  126,  ss.  62, 
63 ;  and  if  they  have  no  such  power,  neither  have  they  power  to  sit 
as  a  court  of  appeal  from  that  order. 

[Lord  Campbell,  C.  J.  This  is  a  matter  purely  posUivi  juris. 
We  must  look  to  see  what  is  enacted.] 

The  8  &  9  WiU.  3,  c.  30,  s.  6,  is  an  exceptional  provision.  What 
the  court  decided  in  Tlie  Queen  v.  The  Recorder  of  Liverpool  was, 
that  the  appeal  should  be  to  the  Quarter  Sessions,  within  the  juris- 
diction of  which  the  justices  properly  made  an  order  of  removal 
Here  the  borough  justices  had  no  power  to  make  the  order  appealed 
against  The  case  of  J%e  Queen  v.  TAe  Justices  of  Lancashire^  12  Q.  B. 
Rep.  305 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  121,  decides  that  an  ap- 
peal against  an  order  of  maintenance  made  by  county  justices  must 
be  to  the  county  Quarter  Sessions.  That  case  is  an  authority  here 
in  favor  of  the  right  of  appeal  to  the  county  sessions.  The  effect  of 
the  62d  section  of  the  8  &  9  Vict  c.  126,  is  to  give  the  appeal  in  like 
manner  as  against  an  order  of  removal,  signed  by  justices  in  and  for 
the  county,  and  to  make  the  formal  matters  and  legal  incidents  of  the 
proceedings  in  an  appeal  against  an  order  of  removal  applicable  to  an 
appeal  of  this  kind. 

Lord  Campbell,  C.  J.  This  case  turns  entirely  upon  the  construc- 
tion to  be  put  upon  the  62d  section  of  the  8  &  9  Vict  c  126.  We 
are  merely  to  see  what  the  legislature  has  enacted.  It  was,  no  doubt, 
within  the  power  of  the  legislature  to  give  an  appeal  to  the  borough 
sessions  against  an  order  made  by  two  county  justices,  and  as  there 
is  no  right  of  appeal  except  that  given  by  the  legislature,  we  must 
look  to  ascertain  whether  such  an  appeal  is  given  in  this  case.  The 
62d  section  provides  that  there  may  be  an  appeal  '4n  like  manner  as 
if  the  same  were  a  warrant  of  removal."  Then,  what  is  the  appeal 
given  against  a  warrant  of  removal  ?  Why  to  the  Quarter  Sessions 
of  the  place  from  which  the  removal  is  made,  which  is,  in  this  case, 
the  borough  of  Liverpool.  If,  therefore,  this  had  been  a  warrant  of 
removal,  the  appeal  must  have  been  to  the  borough  sessions,  and  so 
ought  the  appeal  against  this  order,  it  being  provided  that  it  is  to  be 
"  in  like  manner."  This  follows  from  our  decision  in  The  Queen  v. 
The  Recorder  of  Liverpool^  in  which  The  Queen  v.  The  Justices  of 
Lancashire  was  considered.  We  there  held,  the  removal  having 
taken  place  from  the  borough,  that  the  appeal  was  to  the  borough 
sessions,  and  that,  without  considering  the  particular  place  at  which 
the  justices  happened  to  be  at  the  time  of  making  the  order. 

Coleridge,  J.  I  am  of  the  same  opinion.  It  must  be  conceded 
that  the  appeal  can  only  rest  on  the  positive  enactment  contained  in 
the  statute ;  and  to  give  full  effect  to  the  62d  section  of  the  8  &  9 
Vict  c  126,  we  must  construe  the  words  "  in  like  manner  as  if  the 
same  was  an  order  of  removal "  as  including  the  whole  matter  of  ap- 
peal, and  that  being  so,  then  the  appeal  in  this  case  ought  clearly  to 
have  been  to  the  borough  sessions.     T%e  Queen  v.  3%e  Justices  ofLon' 
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eashire  was  brought  to  the  notice  of  the  court  in  The  Queen  v.  The  Re^ 
corder  of  Liverpool,  and  in  the  former  case,  I  think  the  court  rather 
went  on  the  question  of  jurisdiction  in  the  justices  to  make  the  order, 
without  much  adverting  to  the  particular  words  of  the  section  as  to 
the  right  of  appeal. 

Crompton,  J.  The  only  question  after  the  decision  in  T%e  Queen 
V,  The  Recorder  of  Liverpool  is,  whether  the  appeal  in  this  case  must 
be  to  the  borough  sessions,  in  like  manner  as  if  it  had  been  against  a 
warrant  of  removal,  and  I  do  not  see  any  other  jurisdiction  to  which 
an  appeal  is  given  by  the  section  in  question. 

Rule  discharged. 


Walker  &  others  v.  The  British  Guaranty  Association.^ 

April  SO,  1853. 

Policy  of  Guaranty — Action  against  Sureties  —  Benefit  Building 
Society  —  Liability  of  Treasurer  —  Bailee  —  Loss  by  Robbery — 
10  Geo.  4,  c.  56,  ss.  20,  22. 

The  Friendly  Societies  Act,  10  Geo.  4,  c.  56,  ss.  20,  22,  has  not  the  effect  of  increasing  the  re- 
sponsibility of  a  treasurer  of  such  a  society  beyond  that  of  a  bailee,  in  respect  of  the  loss 
of  money  immediately  after  its  receipt. 

A  declaration  on  a  policy  of  guaranty,  whereby  the  defendants  covenanted  to  indemnify  the 
plaintiff^  against  any  loss  that  might  be  occasioned  by  the  acts  or  default  of  J.  J.  in  the 
office  of  treasurer  of  a  certain  benefit  building  society,  alleged  that  J.  J.  as  such  treasurer 
received  170/.,  the  moneys  of  the  society,  and  that  he  had  not  paid  over  the  same  moneys 
to  the  bankers  of  the  society,  to  the  credit  of  the  plaintiffs,  within  a  short  time  after  ne 
received  the  same,  viz.,  during  the  next  day,  or  at  any  other  time,  as  it  was  his  duty  to  do 
according  to  the  rules  of  the  society  and  the  directions  of  the  trustees.  Flea,  that  after 
J.  J.  had  so  received  the  moneys,  and  before  the  time  when  he  ought  to  or  could  have 
paid  to  the  said  bankers,  he  without  any  act  or  default,  or  any  negligence^  or  want  of  due 
or  proper  care  on  h»  part,  was  robbed  by  violence  of  the  whole  of  the  said  moneys,  by  the 
same  being  feloniously  and  violently  stolen,  and  carried  away  from  his  person,  whereby 
he  was  unavoidably,  without  any  act  or  default  of  his,  prevented  from  paying  the  said 
moneys  to  the  said  bankers.    Upon  this  plea  a  verdict  was  found  for  the  defendants. 

Hddj  on  motion  for  judgment  wm  dbetante  veredicto,  that  the  facts  pleaded  were  a  good  de- 
fence to  the  action. 

Covenant.  The  declaration  alleged  that  the  plaintiffs  were  the 
trustees  of  the  Lancashire  and  Yorkshire  Benefit  Building  Society, 
duly  authorized  and  appointed  to  sue  for  and  on  behalf  of  the  said 
society.  That  the  said  society  before  and  at  the  time  of  the  making 
of  the  policy  thereinafter  mentioned,  was  established  under  and  by 
virtue  of  and  according  to  the  6  &  7  Will.  4,  c  32,  intituled  "  An  Act 
for  the  regulation  of  Benefit  Building  Societies."  That  all  the  rules, 
orders,  and  regulations  under  which  the  said  society  was  governed 
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were  duly  certified  and  enrolled.  That  thereupon,  by  a  certain  deed 
and  policy  of  guaranty,  made  the  27th  of  December,  1849,  between 
James  Jones  of  the  first  part,  the  defendants  of  the  second  part,  and 
the  said  plaintiffs  of  the  third  part,  (which  said  indenture  the  plaintiffs 
then  brought  into  court,)  after  reciting  that  the  said  J.  Jones  had  been 
appointed  treasurer  to  tne  said  building  society,  and  having  been  re- 
quired to  find  security  for  the  due  and  faithful  discharge  of  his  duties 
whilst  he  should  be  employed  as  such  treasurer  to  the  said  society, 
the  defendants,  at  the  request  of  the  said  J.  Jones,  and  in  consider- 
ation of  the  annual  sum  or  premium  of  12L  IO5.  to  be  therefor  paid 
by  the  said  J.  Jones  to  the  defendants,  had  covenanted  to  give  such 
security  upon  the  terms,  and  subject  to  the  provisos  and  conditions 
thereinafter  mentioned,  and  that  the  said  J.  Jones  had  agreed  to  enter 
into  the  covenant  thereinafter  contained ;  it  was  witnessed  that  the 
defendants  did  thereby  covenant  with  the  said  then  trustees  in  the 
said  policy  mentioned,  that  the  said  J.  Jones  should  and  would,  from 
time  to  time,  and  at  all  times  thereafter  whilst  he  continued  in  the 
said  office  and  employment,  duly  and  faithfully  discharge  all  and 
every  the  duties  of  his  said  office  or  employment,  and  in  all  things 
and  at  all  times  faithfully  and  duly  obey  the  directions  and  instruc- 
tions of  the  said  then  trustees,  and  of  the  trustees  for  the  time  being 
of  the  said  building  society  in  all  particulars  in  relation  to  the  duties 
of  his  situation,  and  in  particular  should  and  would  faithfully,  honest- 
Iv,  and  punctually  account  to  the  said  then  trustees,  and  the  trustees 
K>r  the  time  being  of  the  said  society,  for  all  and  every  sum  and  sums 
of  money,  bank-notes,  drafts,  biUs  of  exchange,  promissory  notes,  or 
securities  for  money,  goods,  and  chattels,  which  he,  the  said  J.  Jones, 
whilst  acting  in  his  said  office  or  employment  should  firom  time  to 
time  receive  on  account  of  the  said  then  trustees,  or  the  trustees  for 
the  time  being  of  the  said  society.  And  also  that  the  said  J.  Jones, 
his  executors,  or  administrators,  should  firom  time  to  time,  upon  re- 
quest or  demand,  give  in  or  deliver  up  true  and  perfect  accounts  in 
writing  of  all  moneys  received  by  him,  and  of  all  payments  made  by 
him  as  such  treasurer  as  aforesaid,  or  in  such  office  or  employment 
as  aforesaid,  to  the  said  then  trustees,  or  the  trustees  for  the  time  be- 
ing of  the  said  society,  or  to  such  person  or  persons  as  should  be  by 
them  appointed  to  receive  the  same ;  and  that  the  said  J.  Jones,  bis 
executors,  or  administrators,  or  the  defendants  should  from  time  to 
time  and  at  all  times  indemnify  and  save  harmless  the  said  then  trus- 
tees, and  the  trustees  for  the  time  being  of  the  said  society,  from  and 
against  all  loss  or  damage,  costs  and  expenses  which  the  said  then 
trustees,  or  the  trustees  for  the  time  being  of  the  said  society  should 
or  might  sustain  or  incur,  or  which  might  be  occasioned  by  or  through 
the  acts  or  defaults  of  the  said  J.  Jones  whilst  in  his  said  office  or 
employment,  or  for  or  by  reason  of  the  breach  by  the  said  J,  Jones, 
his  executors  or  administrators,  or  the  defendants  of  any  of  the  cove^ 
nants  therein  contained ;  and  generally  for  or  by  reason  of  any  and 
every  failure  of  whatever  nature  on  the  part  of  the  said  J.  Jones  right- 
ly to  discharge  the  duties  of  his  said  office  or  employment  That  the 
said  Guaranty  Association,  its  members'  funds  and  property  should 
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only  be  liable  for  any  such  loss  or  damage  as  aforesaid  in  the  event 
of  the  said  then  trustees,  or  the  trustees  for  the  time  being  of  the  said 
society,  giving  to  the  defendants  from  time  to  time,  within  fourteen 
days  after  any  such  loss  or  damage  should  have  come  to  the  know- 
ledge of  the  said  then  trustees,  or  tne  trustees  for  the  time  being  of 
the  said  society,  and  so  from  time  to  time  within  the  like  space  of 
fourteen  days  after  any  further  loss  or  damage  should  come  to  their 
knowledge,  a  certificate  or  statement  in  writing  declaring  that  they 
had  been  damnified,  and  stating  the  full  and  true  particulars  and 
amount  of  any  such  loss  or  damage,  costs  or  expenses  purporting  to 
have  been  sustained  or  incurred,  or  occasioned  as  aforesaid,  by  or  to 
the  said  then  trustees,  or  the  trustees  for  the  time  being,  as  far  as  the 
same  should  at  the  time  of  making  such  certificate  or  statement  have 
been  ascertained  by  the  said  then  trustees,  or  the  trustees  for  the  time 
being,  through  the  acts  or  defaults  of  the  said  J.  Jones,  whilst  in  his 
said  office  or  employment,  &c.  (The  other  stipulations  in  the  deed 
were  not  material.)  The  declaration  then  averred  that  the  said  J. 
Jones  from  the  time  of  the  making  of  the  said  policy  until  the  com- 
mencement of  this  suit  continued  to  be  treasurer  of  the  said  society, 
and  at  the  time  of  the  making  of  the  said  policy,  to  wit,  on  the  27th 
of  December,  1849,  and  also  on  the  30th  of  November,  1850,  duly 
paid  the  sums  of  12L  10s.  respectively  in  the  said  policy  mentioned ; 
and  that  the  said  policy  at  and  after  the  incurring  of  the  loss,  and  of 
the  giving  the  statement  in  writing  of  the  particulars  of  such  loss 
thereinafter  mentioned,  was  in  full  force.  That  after  the  making  of 
the  said  policy  and  before  the  30th  of  November,  1851,  to  wit,  on  the 
30th  of  April,  1851,  the  said  J.  Jones  actually  received,  as  such  trea- 
surer as  aforesaid,  and  in  the  discharge  of  his  duty  as  such  treasurer, 
certain  moneys  of  the  said  building  society,  amounting,  to  wit,  to  the 
sum  of  170/.  on  account  of  and  for  the  use  of  the  said  society,  and 
although  the  said  J.  Jones,  according  to  the  rules  of  the  said  society, 
and  the  directions  of  the  plaintiffs,  as  such  trustees  as  aforesaid,  and 
in  the  due  and  faithful  discharge  of  his  duty  as  such  treasurer,  as  he, 
the  said  J.  Jones,  then  well  knew,  could  and  might  and  ought  to  have 
paid  over  the  same  moneys  to  the  bankers  of  the  said  society,  to  wit, 
to  the  National  Provincial  Bank  of  England,  at  their  branch  bank,  at 
Manchester,  to  the  credit  of  the  plaintiffs  as  such  trustees  as  afore- 
said, within  a  short  time  after  he  had  received  the  same,  to  wit,  dur- 
ing the  then  next  day;  yet  the  said  J.  Jones  did  not  within  such 
last-mentioned  time,  or  at  any  other  time,  pay  the  said  moneys 
or  any  part  thereof  to  the  said  bankers  of  the  said  society,  but  whoUy 
omitted  and  neglected  so  to  do,  contrary  to  his  duty  as  such  treasurer 
of  the  said  society  as  aforesaid.  And  although  the  said  J.  Jones, 
after  he  had  so  omitted  to  pay  the  said  moneys  to  the  said  bankers 
of  the  said  society  as  aforesaid,  and  before  the  giving  the  statement 
of  the  particulars  of  loss  thereinafter  mentioned,  and  before  the  30th 
of  November,  1851,  to  wit,  &c.,  was  requested  by  the  plaintiffs  to  pay 
the  said  moneys  which  had  been  so  received,  and  which  the  said  J. 
Jones  was  then  bound  in  the  due  and  faithful  discharge  of  his  duty 
as  such  treasurer  to  have  paid  to  them  the  plaintiffs,  as  such  trustees 

32  • 
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aa  aforesaid)  and  although  a  reasonable  time  for  payment  had  elaps- 
ed before  the  giving  by  the  plaintiffs  of  the  notice  of  loss  th^einaftar 
mentioned,  yet  the  said  J.  Jones  did  not  then,  or  at  any  other  time^ 
pay  the  said  moneys  or  any  part  thereof  to  the  said  society,  or  to  the 
plaintiffs,  but  then  wholly  neglected  and  refused  so  to  do,  whereby 
the  said  moneys  then  became  and  were  wholly  lost  to  the  said  pocie- 
ty,  and  to  the  plaintiffs  as  such  trustees  as  aforesaid.  There  was 
then  an  averment  that  the  plaintiffs  had  given  to  the  defendants  the 
fourteen  days'  notice  required  by  the  policy,  and  of  the  plaintiffs' 
performance  of  and  readiness  and  willingness  to  perform  their  part 
of  the  policy,  and  of  a  breach  by  the  defendants  by  reason  of  non-^ 
payment  of  the  amount  of  the  said  loss,  or  any  part  thereof,  and  not 
naving  indemnified  the  said  society,  or  the  plaintiffs  as  the  trustees, 
against  the  said  loss  and  default,  to  the  damage  of  the  plaintifis. 

Plea,  amongst  others,  that  after  the  said  J.  Jones,  as  such  treasurer 
as  aforesaid,  had  received  the  said  moneys  as  in  the  said  declaration 
in  that  behalf  mentioned,  and  before  the  said  time  at  which  he  ought 
to  have  paid,  or  could  have  paid  the  same  to  the  said  bankers  of  the 
said  society  as  in  the  said  declaration  in  that  behalf  mentioned,  to 
wit,  on  the  30th  of  April,  1851,  the  said  J.  Jones,  without  any  act  or 
default  of  him  the  said  J.  Jones,  or  any  negligence  or  want  of  due  or 
proper  care  by  or  on  the  part  of  him  the  said  J.  Jones,  was  robbed  by 
violence  of  the  whole  of  the  said  moneys,  to  wit,  by  the  same  being 
then  feloniously  and  violently  stolen,  taken,  and  carried  away  from 
the  person,  and  against  the  will  of  the  said  J.  Jones ;  and  thereby  the 
said  J.  Jones  was  unavoidably,  without  any  act  or  default  of  him  the 
said  J.  Jones,  prevented  from  paying  and  could  not  pay  the  said 
moneys  to  the  said  bankers  of  the  said  society.     Verification, 

On  the  trial  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  a 
verdict  was  found  for  the  defendants  on  the  above  plea. 

April  17.  Knowles  {Mellish  with  him,)  now  moved  for  a  rule  call- 
ing upon  the  defendant  to  show  cause  why  the  plaintiffs  should  not 
have  judgment  non  obstante  veredicto.  The  question  is,  what  was 
the  extent  of  the  duty  and  liability  of  Jones,  as  treasurer.  The  20th 
and  21st  sections  of  the  Friendly  Societies  Act,  10  Geo.  4,  c.  56,  ex- 
tended by  the  6  &  7  Will  4,  c  32,  s.  4,  have  the  effect  of  making  him 
personally  responsible,  and  liable  for  all  moneys  actually  received  on 
account  of  the  society,  from  which  responsibility  the  intention  was 
that  nothing  but  payment  should  be  a  discharge.  Upon  receipt  of 
the  society's  money  he  became  a  debtor  to  the  society,  and  bound 
not  simply  to  account  for  what  he  may  have  received,  but  actually  to 
pay  the  amount  to  the  society.  The  plea,  therefore,  is  no  defence  to 
the  action.  Our.  adv.  vulU 

The  judgment  of  the  court  ^  was  delivered  by 

Lord  Campbell,  C.  J.     We  are  of  opinion  that  in  this  case  there 
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oufi^ht  not  to  be  a  rule  for  judgment  for  the  plaintiffs  non  obstante  ve^ 
reaictOi  as  we  consider  the  plea  found  for  the  defendants  to  be  clearly 
a  sufficient  answer  to  the  action.  The  condition  of  the  bond  is,  that 
"James  Jones  should  duly  and  faithfully  discharge  the  duties  of  his 
office  of  treasurer  to  the  building  society,  and  obey  the  directions  of 
the  trustees,  and  duly  account  to  the  trustees  for  money,  goods,  and 
chattels  which  he  might  receive  on  account  of  the  trustees."  The  de- 
claration alleges  that  "  J.  Jones,  as  such  treasurer,  received  1702.  the 
moneys  of  the  society,  and  that  according  to  the  rules  of  the  society 
and  the  directions  of  the  trustees,  he  ought  to  have  paid  over  the 
same  moneys  to  the  bankers  of  the  society,  to  the  credit  of  the  plain- 
tiffs, within  a  short  time  after  he  received  the  same,  viz.  during  the 
then  next  day ;  yet  that  he  had  not  done  so,  nor  had  he  ever  paid  the 
same,  whereby  the  said  moneys  became  and  were  lost  to  the  society." 
It  is  here  charged  that  he  was  a  bailee  of  specific  moneys ;  which  iden- 
tical moneys  it  was  his  duty  to  carry  and  deliver  to  the  bankers  of 
the  society.  The  plea  avers  that  "  after  he  had  received  the  moneys, 
and  before  the  time  when  he  ought  to  have  paid,  or  could  have  paid 
the  same  to  the  bankers,  he,  without  any  default  or  negligence,  or 
want  of  due  care  on  his  part,  was  robbed  by  violence  of  the  whole 
of  the  said  moneys,  by  the  same  being  feloniously  and  violently 
stolen  and  carried  away  from  his  person,  and  thereby  he  was  una- 
voidably and  without  any  act  or  default  of  his  prevented  from  pay- 
ing the  said  moneys  to  the  bankers  of  the  society.  This  plea  (found 
to  be  true,)  alleges  a  loss  of  the  moneys  by  irresistible  violence;  and 
the  general  doctrine  is  not  denied,  that  if  the  subject-matter  bailed 
be  lost  by  vis  major,  which  we  translate  irresistible  violence,  the  bailee 
is  discharged.  If  J.  Jones,  the  principal,  was  guilty  of  no  default, 
the  defendants,  as  his  sureties,  cannot  be  liable.  Reliance,  however, 
is  placed  on  the  6  &  7  Will.  4,  c.  32,  s.  4,  and  the  10  Geo.  4,  c.  56,  s. 
20,  by  which  it  is  said  that  as  soon  as  the  treasurer  of  such  a  society 
receives  any  money  on  account  of  the  society,  he  eo  instanti,  becomes 
a  debtor  to  the  society ;  so  that  payment  alone  can  discharge  him 
from  his  liability.  But  we  think  this  must  be  confined  to  such  moneys 
received  by  him  as  he  might  use  as  his  own,  he  being  at  liberty  to 
pay  the  debt  with  other  moneys.  He  cannot,  in  respect  of  one  receipt 
by  him  as  treasurer,  be  considered  at  the  same  time  as  bailee  of  spe- 
cific, ear-marked  moneys,  and  a  debtor  to  the  same  amount,  with  the 
power  of  discharging  his  engagement  by  payment  of  an  equivalent 
sum  from  any  source,  or  in  any  denomination  of  coin,  or  in  any  pa- 
per securities  which  pass  as  cash.  According  to  the  averment  in  this 
declaration,  J.  Jones  was  undoubtedly  bailee  of  the  170/.,  and,  there- 
fore, he  was  not  a  debtor  to  that  amount.  As  bailee,  the  true  relation 
in  which  he  stood  to  the  society,  he  was  discharged  by  the  robbery. 
If  this  were  not  so,  his  liability  would  be  greater  than  that  of  a  com- 
mon carrier ;  for  he  would  not  even  be  discharged  by  the  act  of  God 
or  of  the  queen's  enemies ;  and,  indeed,  Mr.  Knowles  was  driven  to 
contend,  that  if  while  carrying  to  the  bankers  a  bag  of  gold  repre- 
senting the  170/.,  within  a  few  minutes  after  receiving  it  an  earth- 
quake had  swallowed  it  up,  he  still  would  have  been  debtor  to  the 
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society  for  the  amount.  But  we  are  of  opinion  that  the  statutes  re* 
lied  upon  were  not  intended  to  cast  such  an  extraordinary  liability 
upon  an  officer  of  such  a  society,  or  upon  his  sureties.  Entertaining 
no  doubt  upon  these  points,  we  think  that  Mr.  Knowles  should  take 

nothing  by  his  motion.  • 

Rule  refused. 


Wilde  v.  Sheridan.^ 

Maj  7, 1853. 

Cotmty  Court — Jurisdiction — Where  Cause  of  Action  arose  — 
Bi^l  drawn  within^  accepted  loithout^  but  delivered  accepted  unthin 
Jurisdiction, 

The  plaintiff,  who  resided  at  N.  drew  there  a  bill  of  exchange  on  the  defendant^  who  re- 
sided at  L.  The  latter  accepted  the  bill  at  L.  and  sent  it  to  the  plaintiff  at  N.  who  there 
indorsed  it  over.  The  bill  was  dishonored  at  matority,  and  the  plaintiff  paid  the  amonnt 
to  the  indorsee  and  then,  by  leave  of  the  jadge,  sued  the  defendant  on  it  in  tiie  county  comt 
ofN.:— 

Meidy  that  as  the  defendant  accepted  the  bill  in  L^  the  whole  cause  of  action  did  not  arise  in 
N. ;  and  therefore  that  die  judge  of  the  county  court  of  N.  had  no  jurisdiction  to  try  tho 
cause. 

This  was  a  rule  obtained  by  the  defendant  calUng  upon  the  plain- 
tiff to  show  cause  why  a  writ  of  prohibition  should  not  issue  pro- 
hibiting the  judge  of  the  county  court  held  at  Norwich,  from  further 
proceeding  in  this  action. 

The  action  was  brought  on  a  bill  of  exchange  for  25L  which  the 
plaintiff  had  drawn  at  Norwich,  payable  to  him  or  his  order  three 
months  after  date,  upon  the  defendant,  and  addressed  to  the  latter  at 
26,  Gresham  street,  London.  The  defendant  in  London,  wrote  upon 
the  bill  <<  Accepted,  H.  B.  Sheridan,  payable  at  Robarts  &  Co.,  bank- 
ers, London,"  and  then  sent  it  to  the  plaintiff  at  Norwich.  The  plain- 
tiff indorsed  the  bill  over  to  a  third  party  at  Norwich,  but  as  it  was 
dishonored  at  maturity  it  was  returned  to  the  plaintiff  and  he  was 
compelled  to  pay  the  amount  of  it  to  the  indorsee.  The  plaintifi^ 
thereupon,  having  obtained  leave  of  the  judge,  sued  the  defendant  in 
the  county  court  of  Norwich  upon  the  bill. 

Phipson  showed  cause.  The  judge  had  jurisdiction  over  the  action. 
The  cause  of  action  arose  at  Norwich.  The  statute  9  &  10  Vict  c 
95,  s.  60,  provides  that  by  leave  of  the  county  court  judge  the  sum- 
mons may  issue  in  the  district  in  which  the  cause  of  action  arose. 
Whether  the  contract  or  the  breach  of  it  be  deemed  the  cause  of  ac- 
tion, the  judge  had  authority  to  hear  the  case,  for  in  either  view  the 
whole  cause  of  action  arose  at  Norwich.     The  bill  was  drawn  at  Nor- 
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wich  and  accepted  by  the  defendant  generally.  There  is  no  restric- 
tive acceptance.  It  was,  it  is  submitted,  in  point  of  law  accepted  at 
Norwich,  for  though  the  defendant  wrote  on  the  bill  the  word  "  ac- 
cepted "  in  London,  the  acceptance  was  not  complete  until  delivery 
of  the  accepted  bill  to  the  plaintiff,  and  this  delivery  took  place  at 
Norwich.  The  case  of  an  indorsement  is  analogous.  It  has  been 
decided  that  to  constitute  an  indorsement  there  must  be  a  delivery  as 
well  as  a  writing  of  the  name  on  the  bill,  and  that  the  indorsement 
is  not  at  the  place  in  which  he  wrote  his  name  on  the  bill,  but  in  that 
in  which  he  delivers  it  with  his  name  on  it.  Buckley  v.  Hann,5  Exch. 
Rep.  43 ;  s.  c.  19  Law  J.  Rep.  (x.  s.)  Exch.  151.  In  Roff  v.  Miller^ 
19  Law  J.  Rep.  (n.  s.)  C.  P.  278,  which  may  be  cited  on  the  other 
side,  where  it  was  said  that  there  is  jurisdiction  in  the  judge  of  the 
district  where  the  acceptance  is  written  on  the  bill,  and  not  where  it 
is  delivered,  it  was  assumed  that  the  writing  the  word  "  accepted  " 
constituted  the  acceptance  without  any  delivery.  It  was  a  case  hastily 
decided,  and  it  is  apprehended  it  is  against  principle.  Secondly,  the 
cause  of  action  is  the  breach  of  promise,  not  the  making  of  the  con- 
tract The  breach  took  place  when  the  bill  was  not  paid  when  due 
to  the  holder  at  Norwich.  In  point  of  strict  law  a  debtor  is  bound  to 
follow  his  creditor  and  find  him,  and  pay  him  wherever  he  may  be. 
The  breach,  therefore,  was  when  the  acceptor  ought  to  have  paid  the 
bill,  but  failed. 

[Coleridge,  J.  Both  the  cases  cited  seem  to  assume  that  the  con- 
tract is  the  cause  of  action.] 

In  questions  under  the  statute  of  limitations  whether  the  cause  of 
action  accrued  within  six  years,  the  time  begins  to  run,  not  from  the 
making,  but  from  the  breach  of  the  contract.  Huth  v.  Long',  19  Law 
J.  Rep.  (n.  s.)  Q.  B.  325,  shows  that  the  breach  of  contract  is  the 
cause  of  action.  Damages  accrued  to  the  plaintiff  at  Norwich,  for  at 
Norwich  he  was  forced  to  pay  the  indorsee  the  amount  of  the  bill  in 
consequence  of  the  default  of  the  defendant. 

Joyce^  in  support  of  the  motion.  It  is  incumbent  on  the  plaintiff 
to  show,  not  only  that  a  material  part  of  the  cause  of  action,  but  that 
the  whole  cause  of  action  arose  at  Norwich.  The  cause  of  action  is 
the  contract  and  breach  together.  Bx)ff  v.  Miller^  is  directly  in  point, 
and  there  the  distinction  was  taken  between  an  indorsement  and  ac- 
ceptance, that  the  former  is  not  complete  without  delivery,  while  the 
latter  is.  The  plaintiff  could  not  prove  that  every  thing  necessary  to 
the  validity  of  the  contract  on  which  he  sued  was  done  within  the 
Norwich  jurisdiction,  for  the  acceptance  was  made  in  London.  Se- 
condly, the  breach  did  not  take  place  at  Norwich.  The  defendant, 
it  is  clear,  never  was  at  Norwich.  The  contract  is  not  a  contract  to 
pay  at  Norwich.  The  breach  was  in  the  district  in  which  the  de- 
fendant was  when  the  bill  became  due  and  was  dishonored. 

Our.  adv.  vult. 

Coleridge  J.,  now  said.  This  was  a  rule  for  a  writ  of  prohibition 
to  the  judge  of  the  county  court  of  Norfolk.     The  action  was  by  the 
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drawer  against  the  acceptor  of  a  bill  of  exchange,  drawn  at  Norwich^ 
on  the  defendant  in  London,  accepted  in  London,  payable  at  Messrs. 
Robarts  &  Co.  in  London,  and  sent  by  the  defendant,  so  accepted  to 
the  plaintiff  in  Norwich ;  in  which  jurisdiction  the  plaintiff  sues  by 
leave  of  the  judge.  The  question,  upon  the  9  &  10  Vict.  c.  95,  s.  60, 
is,  whether  the  cause  of  action,  that  is,  the  whole  cause  of  action, 
arose  within  the  jurisdiction  of  that  county  court ;  and  I  am  of  opi- 
nion that  it  did  not  Assuming  that  the  cause  of  action  was  made 
up  of  the  contract  and  the  breach  of  it,  it  was  argued  against  the 
rule,  that  this,  being  a  general  acceptance,  bound  the  defendant  to 
pay  everywhere,  and  therefore  at  Norwich  where  the  plaintiff  was 
when  the  bill  became  due ;  that  the  breach,  therefore,  was  at  Nor- 
wich, by  the  non-payment  there  at  maturity,  (which  obviously  may 
be  true  without  deciding  this  rule; )  and  further,  that  the  acceptance 
itself  was  not  perfect  until  the  bill  had  been  delivered  to  the  plaintiff 
at  Norwich,  so  that  the  contract  also  must  be  considered  as  having 
been  made  there.  Buckley  v.  Hann^  was  cited  in  support  of  this  lat- 
ter position,  in  which  an  indorsement  on  a  bill  of  exchange  written 
by  the  defendant  in  London  and  sent  by  a  messenger  to  the  plaintiff 
at  his  residence  in  Middlesex,  was  held  by  the  Court  of  Exchequer  to 
be  an  indorsement  made  in  Middlesex,  the  mere  writing  without  the 
delivery  being  insufficient  to  constitute  an  indorsement.  But  it  was 
admitted  that  when  an  acceptance  had  been  written  in  Piccadilly  ia 
one  jurisdiction  and  given  to  the  drawer  at  Billingsgate  in  another, 
the  cause  of  action  was  held  complete  in  the  former  jurisdiction  by 
the  Court  of  Common  Pleas,  Raff  v.  Miller.  This  case  was  decided 
soon  after  the  former,  which  appears  to  have  been  cited  in  the  argu- 
ment But,  in  truth,  the  cases  do  not  govern  each  other,  and  both 
appear  to  me  well  decided.  One  purpose  of  an  indorsement  is  to 
pass  the  property  in  the  bill,  and  that  purpose  is  not  effected  until 
actual  or  constructive  delivery.  But  the  acceptor  has  no  property  ia 
the  bill  either  before  or  after  acceptance ;  he  must  be  supposed  to  re- 
ceive the  drawer's  paper,  and  on  it  to  write  his  promise  without  in 
any  way  altering  the  property  in  the  bill.  He  may,  indeed,  before 
any  communication  to  the  drawer  of  the  act  done,  revoke  it,  accord- 
ing to  Cox  V.  Troi/y  5  B.  &  Aid.  474,  and  modern  authorities ;  but 
his  promise,  unless  so  revoked,  is  complete,  and  takes  effect  from  the 
time  when  it  was  made.  In  saying  this,  I  am  aware  of  a  seirtence 
in  the  judgment  of  Bayley,  J.,  in  that  case;  but  I  think  his  language 
is  to  be  construed  with  reference  to  the  question  then  before  the 
court,  which  was  merely  the  revocability  of  an  acceptance  before 
communication  of  it  to  the  holder.  In  Smith  v.  JUPClnre^  6  East, 
476,  where  a  declaration  by  the  plaintiff,  the  drawer,  stated  a  de* 
livery  to  the  defendant  and  an  acceptance  by  him,  it  was  demur- 
red to,  because  it  did  not  go  on  to  state  a  delivery  back  by  the 
defendant  to  the  drawer.  Lord  Ellenborough  said  the  acceptance 
admitted  by  the  demurrer  must  be  taken  to  be  perfect,  and  if 
after  such  an  acceptance  the  acceptor  improperly  detained  the  bill  in 
his  hands,  the  drawer  might  nevertheless  sue  him  on  it  It  may  be 
said,  indeed,  that  this  decision  only  proves  that  a  perfect  acceptance. 
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whatever  that  imports,  gives  a  right  of  action,  because  it  implies 
whatever  is  necessary  to  make  it  perfect ;  but  Lord  EUenborough's 
language  imports  at  least  that  an  acceptance  might,  in  his  opinion, 
be  perfect  without  delivery ;  for  he  considers  it  may  be  perfect  though 
thd  bill  be  detained  in  the  acceptor's  hands.  In  the  present  case, 
however,  the  acceptance  has  been  delivered,  and  the  question  is, 
where  the  contract,  which  that  acceptance  raises,  is  to  be  considered 
as  made  ?  Upon  this  point.  Story,  J.,  is  very  explicit  in  his  Conflict 
of  Laws,  s.  317 :  "  Acceptances  of  bills  are  deemed  contracts  of  ac- 
ceptance in  the  place  where  they  are  made  and  where  they  are  to  be 
performed.  So  Paul  Voet  lays  down  the  doctrine :  Quid  si  de  Uteris 
Cambii  incidat  quwstio;  quis  locus  erit  speciendus?  Is  spectendus  est 
locus,  ad  quem  sunt  destincttco,  et  ibidem  acceptatce*  But  suppose  a 
negotiable  acceptance  or  a  negotiable  note  made  payable  generally, 
without  any  specification  of  place,  what  law  is  to  govern  in  case  of 
a  negotiation  of  it  by  one  holder  to  another  in  a  foreign  country,  in 
regard  to  the  acceptor  or  maker  ?  Is  it  a  contract  by  them  to  pay  in 
any  place  where  it  is  negotiated,  so  as  to  be  deemed  a  contract  of 
that  particular  place  and  governed  by  its  laws  ?  The  Supreme  Court 
of  Massachusetts  have  held  that  it  creates  a  debt  payable  anywhere, 
by  the  very  nature  of  the  contract ;  and  it  is  a  promise  to  whomso- 
ever shall  be  the  holder  of  the  bill  or  note.  Assuming  this  to  be  true, 
still  it  does  not  follow  that  the  law  of  the  place  of  negotiation  is  to 
govern ;  for  the  transfer  is  not,  as  to  the  acceptor  or  maker,  a  new 
contract,  but  it  is  under  and  part  of  the  original  contract,  and  springs 
up  from  the  law  of  the  place  where  that  contract  was  made.  A  con- 
tract to  pay  generally  is  governed  by  the  law  of  the  place  where  it  is 
made,  for  the  debt  is  payable  there  as  well  as  in  every  other  place. 
To  bring  a  contract  within  the  general  rule  of  the  lex  loci,  it  is  not 
necessary  that  it  should  be  payable  [t.  e*  to  be  performed]  exclusively 
in  the  place  of  its  origin.  If  payable  [t.  e.  to  be  performed]  every- 
where, then  it  is  governed  by  the  law  of  the  place  where  it  is  made, 
for  the  plain  reason,  that  it  cannot  be  said  to  have  the  law  of  any 
other  place  in  contemplation  to  govern  its  validity,  its  obligation,  or 
its  interpretation.  Ail  debts  between  the  original  parties  are  pay- 
able everywhere,  unless  some  special  provision  to  the  contrary  is 
made ;  and,  therefore,  the  rule  is,  that  debts  have  no  situs,  but  ac- 
company the  creditor  everywhere.  The  holder,  then,  takes  the  con- 
tract of  the  acceptor  or  maker  as  it  was  originally  made,  and  as  it 
was  in  the  place  where  it  was  made.  It  is  there  that  the  promise  is 
made  to  him  to  pay  everywhere."  There  can  be  no  doubt  upon  this, 
that  where  a  bill  is  sent  from  one  country  by  the  drawer  to  the  drawee 
in  another,  who  there  accepts  it  and  returns  it  to  the  drawer  both 
Yoetius  and  Story  would  hold  that  the  contract  raised  by  the  accept- 
ance was  made  in  the  country  of  the  drawee,  that  being  the  place 
ad  quem  destinatur  et  ibidem  acceptcUur,  The  contract,  accordingly, 
in  this  case,  was  made  in  London,  and  therefore  the  whole  cause  of 
action  did  not  accrue  in  Norfolk.  It  follows,  then,  that  the  judge  of 
Norfolk  County  Court  had  not  jurisdiction,  and  the  rule  for  a  prohi- 
bition must  be  absolute.  Eule  absolute. 
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April  17, 1852. 

Turnpike  —  Agreement  to  let  Tolls — 3  Oeo.  4,  c.  126,  ss.  55, 57  — 

Deed  —  8  4-  9  Vict.  106. 

The  General  Turnpike  Act,  3  Geo.  4,  c.  126,  by  section  55  enables  turnpike  trustees  to  let 
the  tolls  by  auction,  and  prescribes  certain  requisites  to  be  pursued  on  such  letting^,  and 
by  section  57,  "  all  contracts  and  agreements  to  be  made  or  entered  into  for  the  fanning 
or  letting  the  tolls  of  any  turnpike-roads,  signed  by  the  trustees  letting  such  tolls  or  I7 
their  clerk  and  treasurer,  shall  be  good  and  yalid  notwithstanding  the  same  may  not  be  by 
deed  or  under  seal " :  — 

Hdd.  that  an  agreement,  signed  by  tiie  derk  to  trustees  which  recited  &at  A  B  was  the 
highest  bidder  for,  and  had  become  the  rentor  of,  certain  tolls,  and  stated  that  the  clerk  on 
behalf  of  the  trustees  did  thereby  agree  to  let,  and  A  B  did  thereby  agree  to  take,  the  tolls 
and  the  toll-house,  was  a  sufficient  compliance  with  the  statute. 

Eddj  also,  that  the  8  &  9  Vict  c  106,  s.  3,  which  provides  that  a  lease  required  by  law  to  be 
in  writing  of  any  tenements  or  hereditaments  shall  be  void  unless  made  by  deed,  does  not 
apply  to  agreements  for  letting  tolls,  under  die  3  Geo.  4,  c.  126. 

Assumpsit  by  the  plaintiff,  as  derk  to  the  trastees  of  the  tornpike- 
road  irom  Beverley  to  Kexby  Bridge,  in  the  county  of  York,  upon  an 
agreement,  whereby  the  defendant  became  surety  for  one  R  Norris, 
to  whom  the  tolls  were  let,  at  a  certain  yearly  rent  payable  monthly. 
Breach —  Non-payment  by  Norris  of  six  monthly  payments. 

Plea  —  Non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the  York  Spring  Assizes,  1852, 
the  agreement  (which  was  not  under  seal)  was  put  in  evidence  by  the 
plaintiff,  which,  after  reciting  that  at  a  public  meeting  of  the  said 
trustees  holden  at  Beverley,  pursuant  to  public  notice,  for  the  letting 
by  auction  the  tolls  and  duties  arising  at  the  Kexby  turnpike-gate, 
upon  the  said  road,  for  the  term  and  in  manner  thereinafter  mention- 
ed, the  said  R.  Norris  was  the  highest  bidder  for  and  became  the 
farmer  or  renter  of  the  said  tolls,  proceeded  to  state  that  <<  the  plain- 
tiff, on  behalf  of  the  trustees  of  the  said  turnpike-road,  did  thereby 
agree  to  let,  and  the  said  R.  Norris  did  thereby  agree  to  take  to  farm 
the  tolls  and  duties  arising  and  payable  at  the  said  Kexby  turnpike- 
gate,  with  the  toll-house,  &c,  and  that  Norris,  the  defendant,  and  E. 
Grayburn  (the  other  surety)  did  and  each  of  them  did  agree  with  the 
plaintiff  as  such  clerk  to  the  said  trustees,  that  they  or  some  or  one 
of  them  would  pay  the  rent  during  the  said  term."  This  instrument 
was  signed  by  the  plaintiff  as  clerk  to  the  trustees,  and  by  the  said 
IL  Norris  and  his  sureties. 

It  was  objected,  on  behalf  of  the  defendant,  that  this  contract  was 
not  valid  under  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  55,  and 
also  that  it  ought  to  be  under  seal,  by  virtue  of  the  8  &  9  Vict  c  106, 
8.  3.  The  learned  judge  overruled  these  objections,  and  the  plaintiff 
liad  a  verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

■  -  ■ 
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Watson  DOW  moved  accordingly.  The  3  Geo.  4,  c.  136,  s.  55,  en- 
ables turnpike  trustees  to  let  the  tolls,  and  prescribes  certain  requi- 
sites to  be  pursued  on  such  lettings.  Section  57,  provides  "  that  all 
contracts  and  agreements  to  be  made  or  entered  into  for  the  fanning 
or  letting  the  tolls  of  any  turnpike-roads,  signed  by  the  trustees  or 
commissioners  letting  such  tolls,  or  any  two  or  more  of  them,  or  by 
their  clerk  or  treasurer,"  shall  be  good  and  valid.  That  only  author- 
izes the  clerk  to  sign,  but  the  agreement  for  the  letting  must  be  by 
the  trustees. 

[Lord  Campbell,  C.  J.  Does  it  not  give  the  clerk  a  statutory  au- 
thority to  act  for  the  trustees  in  the  letting  of  the  tolls  ?] 

Not  beyond  the  power  of  signing  an  agreement  made  in  their 
names.  £eU  v.  JNixon,  9  Bing.  393 ;  s.  c.  2  Law  J.  Rep.  (s.  s.)  M.  C. 
44,  shows  how  verv  strictly  the  powers  of  the  statute  must  be  pur- 
sued. Pitman  v.  IVoodbury^  3  Exch.  Rep.  4,  shows  that  unless  the 
lessor  executes,  no  obligation  to  pay  is  cast  on  the  lessee.  Here,  the 
clerk  can  only  sign  a  lease  made  by  the  trustees,  and  so  no  interest 
has  passed  to  the  lessee.  Secondly,  this  agreement  should  have  been 
by  deed.  It  is  plain  that  the  3  Geo.  4,  c.  126,  requires  an  agreement 
in  writing,  and  the  8  &  9  Vict.  c.  106,  s.  3,  provides  that  "  a  lease 
required  by  law  to  be  in  writing  of  any  tenements  or  hereditaments'' 
shall  be  void  unless  made  by  deed. 

[Lord  Campbell,  C.  J.  That  statute  applies  only  to  leases  which 
were  required  to  be  in  writing  by  the  statute  of  frauds.] 

This  is  a  lease  of  the  tolls  and  the  toll-house,  and  is  therefore  with- 
in that  clause. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  should  be  no 
rule.  This  being  a  lease  of  tolls  there  is  a  statutable  mode  pointed 
out  in  which  the  demise  is  to  be  made,  and  that  has  been  pursued, 
and  such  a  demise  is  declared  to  be  valid  '<  notwithstanding  the  same 
may  not  be  by  deed  or  under  seal."  The  trustees  are  to  let  the  tolls 
at  a  public  meeting,  of  which  notice  is  to  be  given,  and  the  agree- 
ment may  be  signed  by  them  or  by  their  clerk.  Here,  it  is  signed  by 
the  clerk,  and  it  recites  a  taking  of  the  tolls  by  the  lessee,  and  that  the 
defendant  is  his  surety.  That  is,  I  think,  a  sufficient  compliance  with 
the  57th  section  of  the  3  Geo.  4,  c.  126.  The  obiection  under  the  8 
&  9  Vict  c  106,  cannot  be  supported.  It  would  be  strange  if  that 
statute,  passed  for  the  amendment  of  the  law  of  real  property,  were 
to  be  held  to  repeal  the  3  Geo.  4,  c.  126,  and  I  cannot  think  that  the 
general  words  referred  to  have  any  such  effect.  The  agreement  for 
ktting  the  tolls  is  no  doubt  required  to  be  in  writing,  but  it  is  not  re- 
quired that  the  lease  of  the  tolls  shall  be  in  writing.  I  think  that  the 
operation  of  the  8  &  9  Vict.  c.  106,  is  confined  to  such  leases  as  under 
the  statute  of  frauds  were  required  to  be  in  writing,  but  that  it  does 
not  apply  to  a  letting  of  tolls  like  this. 

WiGHTMAN,  J.  The  3  Geo.  4,  c.  126,  s.  57,  has  been  complied  with, 
as  there  is  a  contract  signed  by  the  clerk  to  the  trustees  who  acts  for 
for  them  in  the  letting.    The  statute  nowhere  requires  that  the  con- 

voL.  XI.  33 


386  COURT  OF  QUEEN'S  BENCH,  1862. 


Bronghton  v.  JaekBon. 


tract  shall  be  in  terms  made  by  the  tnistees,  but  it  may  be  made  by 
the  clerk  pn  their  behalf.  As  to  the  other  objection  I  quite  agree  with 
what  has  been  said  by  Lord  Campbell 

Eri«e,  J.  The  statute  has  been  complied  with  as  to  the  letting  of 
the  tolls.  The  trustees  have  agreed  to  let,  and  that  agreement  is  re* 
corded  in  the  manner  required  by  section  57.  I  also  think  that  the  8 
&  9  Vict  c  106,  has  no  application  to  agreements  for  letting  tolls, 
which  when  reduced  into  writing  are  to  have  the  effect  of  leases. 

Crompton,  J.  By  the  3  Geo.  4,  c.  136,  where  the  contract  for  let* 
ting  the  tolls  is  made  by  parol,  it  is  to  be  reduced  into  writing,  and 
may  be  signed  by  the  clerk,  and  is  to  have  the  effect  of  a  deed.  In 
Bell  V.  Nixon  it  was  mooted  whether  one  of  two  joint  clerks  could 
sign  the  agreement,  but  it  was  not  disputed  that  both  could  properly 
act  As  to  the  other  objection,  it  never  could  be  intended  that  the  8 
tc  9  Vict  c.  106,  should  alter  the  operation  of  the  3  Greo.  4,  c.  126,  in 
the  respect  contended  for,  when  the  policy  of  that  statute  was  not  to 
require  a  deed. 

Bule  refused. 


Brouobton  t;.  Jackson.^ 

April  23, 1852. 

False  Imprisonment — Suspicion  of  Felony — Pleading — Excess '^ 

New  Assignment, 

Tws^itiM  for  imprisoning  the  plaintiff  and  pnttin^  him  in  irons.  Flea,  that  the  defendant 
was  the  commander  of  a  ship  of  war  on  the  hi^  seas,  and  that  the  plaintiff  was  steward 
of  the  said  ship  and  senrant  of  the  defendant,  and  had  access  to  the  defendants*s  calna 
and  charge  of  the  goods  there ;  that  money  of  the  defendant  had  been  felonionsly  stolen 
out  of  a  certain  desk  in  the  said  cabin  on  two  several  occasions,  jnst  before  the  said  time 
when,  &c. ;  and  that  npon  each  occasion  the  said  desk  had  been  clandestinely  opened  by 
means  of  a  key ;  that  the  plaintiff  had  access  to  and  could  haye  obtained  the  key  of  the 
said  desk,  and  conld  hare  opened  the  same  and  carried  away  the  said  money,  and  that 
the  defendant  then  believed  that  no  other  person  had  or  could  have  obtained  access 
to  the  key  of  the  said  desk  without  the  knowledge  of  the  plaintiff;  wherefore  the 
defendant,  suspecting  the  plaintiff  for  the  causes  aforesaid  to  be  gnUty  of  or  conoorned 
in  the  stealing  of  the  said  money,  did,  as  such  commander  as  a&rMaid,  put  and 
detain  him  in  fions  (the  same  being  a  reasonable  mode  of  detainer)  until  he  could  exa- 
mine into  and  investigate  the  circumstances  of  suspicion  against  ^  plaintiff  according 
to  law ;  that  the  defendant  did  afterwards  examine  into  and  investigate  the  drcnmstanoes, 
and  did  discharge  and  release  the  pUintiff :  — 

Sdd^  (after  verdict,)  that  the  plea  showed  a  sufficient  justification  for  the  imprisonment 

Hdd^  also,  that  the  putting  in  irons  must  be  taken  to  be  a  reasonable  mode  of  detuner,  and 
that  if  there  were  any  excess,  the  plaintiff  should  have  new  assigned. 

« 

Trespass  for  assaulting  the  plaintiff  and  putting  him  in  irons,  and 
imprisoning  and  keeping  and  detaining  him  in  prison. 

1  81  Law  J.  Bep.  (k.  b.)  Q.  B.  205. 
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Pleas — First,  not  guilty.  Secondly,  as  to  the  assaulting,  beatings 
and  ill-treating  the  plaintiif,  and  putting  him  in  irons,  and  imprison* 
ing  and  keeping  and  detaining  him  in  the  declaration  mentionedi 
that  the  defendant  was  a  lieutenant  in  the  royal  navy,  and  com- 
mander duly  appointed  of  her  majesty's  steam-vessel  and  ship  of  war, 
Lucifer,  then  belonging  to  the  royal  fleet,  and  lying  and  being  on  the 
high  seas,  to  wit,  at  occ. ;  that  before  and  at  the  said  times  when, 
&ccj  to  wit,  on  &c.  the  plaintiff  was  the  steward  of  and  on  board  the 
said  vessel,  and  belonging  to  the  fleet,  and  as  such  steward  was  the 
servant  of  the  defendant,  and  had  access  to  the  cabin  of  the  defendant 
in  the  said  ship,  and  the  charge  of  the  goods  and  chattels  of  the  de- 
fendant then  being  in  such  cabin ;  and,  the  plaintifi*  so  being  such 
servant  as  aforesaid,  divers  moneys  of  the  defendant,  to  wit.  Si,  and 
10/.  respectively,  the  property  of  the  defendant,  had  been  and  were 
feloniouslv  stolen,  taken,  and  carried  away  from  and  out  of  the  pos- 
session of  the  defendant,  and  out  of  a  certain  desk  then  being  in  the 
said  cabin,  upon  two  several  occasions  just  before  the  said  times 
when,  Jcc.,  to  wit,  on  &C.,  and  that  upon  each  occasion  on  which  the 
said  sums  of  money  were  respectively  stolen  the  said  desk  had  been 
clandestinely  opened  and  unlocked  for  that  purpose  by  means  of  a 
key ;  and  that  the  plaintiff  had  access  to  and  could  have  obtained  the 
key  of  the  said  desk,  and  could  have  unlocked  and  opened  the  same, 
and  taken  and  carried  away  the  said  moneys  upon  the  said  several 
occasions  aforesaid;  and  that  the  defendant  then  believed  that  no 
other  person  had  or  could  have  obtained  access  to  the  key  of  the  said 
desk  without  the  knowledge  of  the  said  plaintiff.  Wherefore  the  de- 
fendant having  good  and  probable  cause  of  suspicion,  and  vehemen1> 
ly  suspecting  the  plaintiff  for,  among  other  things,  the  causes  afore- 
said to  have  been  guilty  of  or  concerned  in  the  stealing  and  carrying 
away  of  the  said  moneys  of  the  defendant,  did  at  the  said  times  when. 
Sec  as  such  commander  as  aforesaid,  and  as  he  lawfully  might  for  the 
iBau^e  aforesaid,  gently  lay  hands  upon  the  plaintiff  and  did  put  him 
in  irons,  and  so  did  keep  and  detain  him  (the  same  being  a  reason- 
able mode  of  detainer^  as  in  the  declaration  mentioned,  for  a  reason- 
able time,  to  wit,  until  he,  the  defendant,  as  commander  of  the  said 
ship  in  which  the  said  felony  was  committed,  could  examine  into  and 
investigate  the  circumstances  of  suspicion  against  the  plaintiff  accord- 
ing to  Taw,  and  for  the  purpose  of  making  a  due  report  of  all  the  said 
circumstances  to  and  for  the  information  of  the  Lords  of  the  Admi- 
rality,  or  of  bringing  the  plaintiff  to  trial  upon  the  said  felony  (if  upon 
investigation  it  appeared  to  him,  the  defendant,  right  and  proper  so 
to  do.)  And  the  defendant  avers  that  he  did  as  such  commander, 
and  within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  day  and 
year  last  aforesaid  examine  into  and  investigate  the  said  circum- 
stances of  suspicion  against  the  plaintiff  touching  the  said  felony,  and 
did  afterwards  and  within  a  reasonable  time  in  that  behalf,  to  wit,  on 
the  day  and  year  aforesaid,  discharge  and  release  the  plaintiff  from 
further  custody  and  detainer.  And  that  by  means  of  the  afcMresaid 
premises  the  plaintiff  was  assaulted  and  imprisoned,  and  kept  and 
detained  as  in  the  declaration  mentioned,  the  same  being  a  reason- 
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able  time  for  that  purpose,  and  lawful  and  just  for  the  cause  aforesaid, 
which  are  the  alleged  trespasses,  &c. 

Replication  de  injurid^  and  issue  thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  in  Middle- 
sex after  Michaelmas  term,  1851,  the  jury  returned  a  verdict  for  the 
Slaintiff  on  the  plea  of  not  guilty,  and  for  the  defendant  on  the  justi* 
cation  set  up  by  the  second  plea. 

In  the  ensuing  term  a  rule  nisi  was  obtained  by  the  plaintiff  for 
judgment  turn  obstante  veredicto  on  the  second  plea,  which  was  now 
argued  by 

Keating^  for  the  defendant.^  The  majority  of  cases  where  the 
question  of  reasonable  and  probable  cause  has  been  raised  are  actions 
for  malicious  prosecution.  In  these  it  is  settled  that  a  private  indi* 
vidual  must  make  out  a  reasonable  ground  of  suspicion,  and  must 
also  show  that  a  felony  has  been  in  fact  committed  where  the  justifi- 
cation is  on  that  ground.  Becktvith  v.  Philbt/j  6  B.  &  C.  635 ;  Mus* 
grove  V.  Newellj  1  Mees.  &  W.  582 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch. 
227 ;  Davies  v.  Russell^  5  Ring.  354 ;  s.  c.  7  Law  J.  Rep.  M.  C.  52. 
There  is  a  distinction  in  this  respect  in  favor  of  a  constable,  and  the 
defendant  here  being  the  captain  of  a  ship  of  war  stood  in  some 
sense  in  the  position  of  a  constable.  West  v.  Baxendale^  9  Com.  B. 
Rep.  141 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  149,  shows  that  the  facts 
upon  which  the  suspicion  is  founded  must  be  alleged  and  proved, 
and  that  it  is  then  for  the  judge  to  say  whether  on  those  facts  reason- 
able and  probable  cause  exists. 

[Lord  Campbell,  C.  J.  It  is  impossible  to  say  as  an  abstract  pro- 
position what  is  reasonable  and  probable  cause,  and  therefore  I  regret 
that  it  has  been  treated  so  much  as  a  question  of  law.] 

Here,  the  plea  alleges  distinctly  that  a  felony  had  been  committed, 
and  it  states  facts  which  afford  a  reasonable  ground  of  suspicion  that 
the  plaintiff  was  the  thief,  and  this  motion  being  after  verdict,  these 
facts  must  be  taken  as  found  by  the  jury.  Mure  v.  Kaye^  4  Taunt. 
34,  which  was  cited  on  the  motion,  is  very  different  There  no  cir- 
cumstances were  stated  which  led  to  the  conclusion  that  the  plaintiff 
became  possessed  of  the  note  in  a  dishonest  manner,  and  the  allega- 
tions that  he  became  possessed  of  it  ^'  suspiciously,''  and  disposed  of 
it  '^  in  a  suspicious  manner,"  were  held  not  to  be  equivalent  to  a  state- 
ment of  facts  leading  to  suspicion.  There,  moreover,  the  objection 
arose  on  demurrer.  Here,  at  least  after  verdict,  there  were  such  cir- 
cumstances stated  as  would  justify  a  reasonable  man  in  suspecting 
that  the  plaintiff  was  a  party  to  the  felony. 

Prideaux^  contra.  The  plea  cannot  be  sustained  unless  such  a 
ground  of  suspicion  is  made  out  on  the  face  of  it  as  would  justify  the 
arrest,  the  detainer,  and  the  bringing  of  the  plaintiff  to  trial.  A  cap- 
tain of  a  ship  of  war  has  no  power  to  act  magisterially  in  such  a  case 
as  this.     If  what  is  here  stated  is  sufficient  to  justify  an  arrest,  there 

^  The  case  was  set  down  in  the  special  paper  and  argued  as  upon  a  concilium. 
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is  no  servant  who  happens  to  be  in  a  honse  in  which  a  felony  has 
been  committed  who  might  not  be  taken  up  for  it  In  all  the  cases 
on  this  subject  there  has  always  been  some  suspicious  fact  alleged 
and  proved,  pointing  to  the  plaintiff  as  the  person  guilty  of  the  parti- 
cular  felony.  This  was  so  in  West  v.  Baxendale^  where  a  variety  of 
facts  are  alleged,  all  of  which  tend  to  indicate  the  plaintiff  as  the 
thief.  Here,  no  single  fact  is  stated  which  might  not  apply  to  any 
other  servant  equally  with  the  plaintiff.  But,  secondly,  supposing  the 
arrest  to  be  lawful,  the  putting  in  irons  is  not  covered  by  the  justifi* 
cation. 

[WiGUTMAN,  J.  It  is  alleged  to  be  a  reasonable  mode  of  de- 
tainer.] 

The  court  must  see  that  it  is  reasonable ;  the  averment  at  the  end 
of  the  plea  that  the  acts  justified  were  lawful  and  just  for  the  cause 
aforesaid  is  a  mere  inference  of  law,  and  being  incapable  of  being 
traversed  cannot  aid  after  verdict  Wright  v.  Courts  4  B.  &  C.  596 ; 
8.  c.  4  Law  J.  Rep.  K.  B.  17,  shows  that  it  should  have  been  averred 
that  facts  existed  which  rendered  putting  in  irons  necessary.  Sep* 
mour  V.  MaddoXi  20  Law  J.  Rep.  (n.  s.)  Q.  B.327  ;  s.  c.  5  Eng.  Rep.  265. 

KeiUinffj  in  reply.  IS  putting  the  plaintiff  in  irons  be  relied  on  as 
an  excess  it  shoidd  have  been  new  assigned.  The  plaintiff  on  the 
present  issue  complains  of  coercion,  and  a  right  to  coerce  is  shown  by 
the  defendant  The  quality  of  the  coercion  is  not  in  issue.  Wright 
V.  Court  does  not  apply,  because  it  is  here  alleged  that  the  putting  in 
irons  was  a  reasonable  mode  of  detainer,  and  it  must  be  taken,  there- 
fore, that  the  jury  have  found  it  to  be  so. 

Lord  Campbell,  C.  J.  This  plea  is,  in  my  opinion,  sufficient,  even 
on  demurrer.  It  is  laid  down  that  to  justify  depriving  a  person  of 
his  liberty  the  party  so  doing  must  allege  such  a  ground  of  suspicion 
as  the  court  can  see  to  be  reasonable.  Looking  to  the  facts  here 
stated,  I  think  enough  is  shown  for  this  purpose.  It  has  never  been 
laid  down  that  all  the  evidence  must  be  set  out  in  the  plea.  It  is 
enough  to  show  facts  sufficient  to  ground  a  suspicion  in  the  mind  of 
a  reasonable  man.  Here,  the  defendant  was  the  commander  of  a 
ship  of  war,  and  the  plaintiff  was  his  servant  There  was  a  desk  of 
the  defendant's  uuder  the  ccure  of  the  plaintiff,  which  had  been  con- 
fessedly opened  by  a  key,  to  which  the  plaintiff  had  access,  and  on 
two  occasions  money  had  been  taken  out  of  the  desk  feloniously. 
Then,  a  felony  having  been  committed,  is  there  not  enough  shown  to 
justify  a  belief  in  the  mind  of  the  defendant  that  the  plaintiff  was  the 
person  guilty  of  the  felony  ?  It  has  been  argued,  that  some  positive 
act  must  be  alleged,  but  it  could  not  have  been  averred  positively 
that  the  plaintiff  was  the  guilty  party,  neither  could  it  have  been  al- 
leged that  nobody  had  access  to  the  cabin  besides  the  plaintiff.  But 
it  is  stated  that  the  plaintiff  had  access  to  the  kev,  and  could  have 
unlocked  the  desk  on  these  occasions,  and  that  would  afford  a  reason- 
able ground  for  suspecting  the  plaintiff,  and  for  believing  that  nobody 
else  could  have  had  access  to  the  desk  without  the  plaintiff's  know- 
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ledge.  Bat  irrespective  of  the  belief  of  the  defendant,  I  think  that 
there  are  facts  stated  here  from  which  it  might  reasonably  be  inferred 
that  the  plaintiff  was  the  thief.  Therefore,  the  first  objection  fails. 
With  regard  to  the  putting  the  plaintiff  in  irons,  that  is  justified,  as 
being  a  reasonable  mode  of  detention,  and  this  allegation  mast  be 
taken  to  be  found  by  the  jury.  It  is  merely  a  mode  of  detention 
adopted  for  the  purpose  of  preventing  the  party  charged  being  shut 
up  in  the  cabin  until  an  investigation  takes  place.  If  there  had  been 
any  excess,  that  should  have  been  new  assigned.  On  this  issue, 
which  is  found  for  the  defendant,  there  oaght  to  be  judgment  for  him. 

WiGHTMAN,  J.  This  application  is  after  verdict,  and  we  need  not, 
therefore,  consider  what  might  be  the  effect  of  the  same  objections  if 
raised  on  special  demurrer  to  the  plea.  The  question  whether  the 
defendant  had  reasonable  and  probable  cause  is  to  be  determined  by 
the  court  upon  the  facts  found  by  the  jury.  Now,  it  is  no  doubt  es- 
sential in  all  these  cases,  to  see  whether  the  defendant  believed  he 
had  reasonable  cause  for  acting  as  he  did.  The  jury  have  here  found 
that  no  one  else  could  have  got  to  the  key  of  the  desk  without  the 
knowledge  of  the  plaintiff,  and  adding  that  to  the  other  facts  alleged 
in  the  plea,  we  are  to  say  whether  there  was  or  was  not  reasonable 
ground  of  suspicion.  Money  was  twice  lost  by  the  defendant  firom 
the  desk,  under  circumstances  which  showed  that  a  felony  had  been 
committed,  and  the  plaintiff  being  his  servant,  and  having  charge  of 
the  cabin,  and  access  to  the  key,  the  desk  was  opened  by  means  of  a 
key.  It  is  said  that  it  is  not  shown  to  have  been  opened  by  the  key 
afterwards  referred  to,  but  we  must  take  it  after  verdict  that  this  is 
what  is  alleged  and  proved.  If  so,  surely  there  was  a  reasonable 
ground  for  the  defendant  believing  the  plaintiff  was  the  thief.  With 
respect  to  the  putting  in  irons,  this  being  after  verdict,  and  there  be- 
ing a  direct  allegation  that  putting  in  irons  is  a  reasonable  mode  of 
detainer,  the  jury  must  be  taken  to  have  found  it  to  be  so.  and  there- 
fore there  must  be  judgment  for  the  defendant. 

Erle,  J.  It  is  clear  upon  this  plea  that  a  felony  had  been  com- 
mitted by  means  of  an  instrument  to  which  the  plaintiff  had  access 
under  the  circumstances  there  stated.  It  was  material  to  show  that 
the  defendant  believed  that  no  one  else  bad  access  to  it  I  do  not 
mean  to  doubt  that  reasonable  cause  must  be  shown  to  exist,  but 
supposing  a  party  were  robbed  by  some  person,  and  he  believed  the 
plaintiff  to  be  the  man  who  did  it,  and  were  ready  to  swear  to  him 
as  the  thief,  I  am  at  a  loss  to  see  why  he  would  not  be  justified  in 
detaining  him  upon  suspicion.  As  to  the  other  point,  I  quite  agree 
with  what  has  been  already  said. 

Crompton,  J.  I  have  not  been  without  some  doubt  during  the 
argument,  but  I  agree  with  the  opinion  expressed  by  the  rest  of  the 
court  I  do  not  found  my  judgment  on  the  ground  of  belief  or  bona 
Jides  merely,  but  I  think  the  defendant  must  show  a  reasonable 
ground  for  his  belief.     The  strongest  fact  to  my  mind  is,  that  the 
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plaintiff  had  charge  of  the  desk  and  had  access  to  the  key  of  it  It 
18)  no  doubt,  not  said  to  be  the  very  key  which  unlocked  it  on  the 
occasions  when  it  was  feloniously  opened,  but  the  key.  I  think,  per- 
haps, this  is  not  so  strong  as  some  cases  which  have  gone  before,  but, 
on  the  whole,  I  am  of  opinion  that  a  reasonable  ground  of  suspicion 
is  made  out.  On  the  other  point,  the  plea  clearly  makes  out  a  right 
to  put  the  plaintiff  in  irons,  because  it  says  that  this  was  a  reasonable 
mode  of  detaining  him.  If  we  can  imagine  any  circumstances  under 
which  it  could  be  right  to  put  the  plaintiff  in  irons,  it  must  be  taken, 
after  verdict,  that  such  a  state  of  circumstances  was  found  to  exist 
here.  Rule  discharffcd,^ 


1  To  Justify  a  private  person  in  arresting,  a  warrant,  is  confined  to  cases  of  the  actual 

and  imprisoning  another  for  a  crime,  two  guilt  of  the  party  arrested. ** 

thinss  must  concur,  the  proof  of  which  lies  This  dictum  m&y  perhaps  be  too  gene- 

on  the  party  arresting  at  his  peril.  ral,  in  saying  that  it  is  confined  to  actual 

1.  A  felony  must,  in  &ct,  have  been  guiltoftAepar/yarreslec/,  because  it  seems, 
committed  by  some  one.  tnat  if  any  person  has  committed  the  crime, 

2.  The  private  person  must  have  had  any  other  mdividual  may  be  arrested  upon 
reasonable  cause  to  believe  the  party  ar-  reasonable  suspicion  that  he  was  the  of- 
rested  was  the  guilty  person.  fender.     But  the  general  principle  that 

1.  A  felony  must,  in  &ct,  have  been  a  felony  must  have  been  committed  is 

committed  by  some  one.    The  commis-  clearl^r  recognized.    See  also  Best,  C.  J., 

sion  of  a  minor  offence  will  not  be  suffi-  2  Canington  &  Pa^e,  861,  (1826.) 

cient  This  doctrine  of  the  right  of  arrest  is 

Thus,  in  PhiUips  ▼.  TruR^  11  Johnson,  thus  laid  down  in  Holiey  v.  3&,  8  Wen- 

486,(N.  Y.  1814,)  the  plaintiff  was  making,  dell,  353,  {N.  Y.  1829)  :  — 

in  the  night-time,  a  great  **  noise,  affray,  **If  a  felony  has,  in  j&ct,been  committed 

disturbance,  and  riot  in  the  house  of  a  third  by  the  nerson  arrested,  the  arrest  may  ba 

person,  in  breach  of  the  peace,"  and  de-  justified  by  any  person  without  warrant, 

iendant  being  a  lo(%er  in  said  house,  in  whether  there  is  time  to  obtain  one  or  not. 

pursuance  of  orders  from  the  owners  there-  If  an  innocent  person  is  arrested  upon 

of  attempted  to  keep  ^e  peace,  and  stop  suspicion  by  a  private  individual,  such  in- 

the  noise.    While  so  doing,  the  plaintiff  dividual  is  excused,  if  a  felony  toas  in  fact 

assaulted  him,  at  which  the  defendant  took  committed,  and  there  was  reasonable  ground 

htm  into  custodr  and  kept  him  until  the  to  suspect  the  person  arrested.    But  if  no 

next  day,  until  he  could  oe  carried  before  felony  was  committed  by  any  one,  and 

a  justice  of  the  peace.    This  was  held  to  a  private  individual  arrest  without  warrant, 

be  no  justification  for  the  defendant,  in  such  arrest  is  illegaL     See  Ledurith  ▼. 

an  action  of  assault  and  battery  and  iklse  Catchpole,  CaldecotCs  Cases,  291,  (1783) ; 

imprisonment,  brought  for  such  detention.  Ashless  case,  12  Coke,  R.  92 ;  Hedges  v. 

See  Matthews  v.  Biddulph,  4  Scott,  N.  R.  Chapman,  2  Bingham,  523,  (1825.) 

54,  (1841) ;  Fox  v.  Gaunt,  8  B^eumwall  &  It  must  be  confessed  that  the  case  of 

Adolphus,  798,  ( 1839) ;  Price  v.  Sedey,  10  Guppy  v.  Brittlebank,  5  Price,  625,  (1818,) 

Clark  &  Finnelly,  28,  ( 1843.)  is  luudly  consbtent  with  this  view.    There, 

The  necessity  of  proving  the  actual  a  person,  who, had  been  arrested  upon 

commisBion  of  a  felony  by  some  person,  in  reasonable  suspicion  of  having  committed 

order  to  justify  an  arrest  by  a  pnvate  per*  a  felony,  (of  passing  fbrged  notes,)  was 

son  without  warrant  is  thus  recognizea  by  held  to  have  no  cause  of  action  against  the 

Tilghman,  C.  J.,in6  Binney,  319: —  P^^X.  arresting  him,  althoi:^h  no  felony 

^  And  even  when  there  is  only  probable  nad  in  fact  been  committed  by  any  one. 

cause  of  suspicion,  a  private  person  may  A  private  person  may  arrest   another 

without  warrant  at  his  peril  make  an  ar-  to  prevent  the  perpetration  of  a  felony, 

rest.    I  say  at  his  peril,  for  nothing  short  Handcock  v.  Boxer,  2  Bosanquet  &  Puller, 

of  proving  the  felony  will  justifyUie  ar-  260,  (1800) ;  but  not,  it  seems,  merely  to 

rest."    So  in  Rohan  v.  Sawin,  6  Gushing,  prevent  a  breach  of  the  peace.     Wkeeler 

885,  (Mass.  1850,) Dewey,  J.,  said,  "The  v.  Whiting,  9  Carrington  &  Payne,  262, 

right  of  private  persons  to  arrest  without  (1840.) 
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In  re  Parrant  and  Goodrich.^ 

May  8, 1852. 

Practice  —  Rule  making  Tudge^s  Order  a  Rule  of  Court —  Directing 
Payment  of  Costs  of  making'  it  a  Rule  —  Rescinding  Rule* 

F.  obtained  a  jndge^s  order  directing  G.  to  deltver  np  the  draft  or  drafts  of  a  will,  and  as  G. 
did  Hot  deliver  all  the  drafts  which  F.  thought  G.  had,  F.  made  the  judce's  order  a  rule 
of  court,  on  an  affidavit  that  the  order  had  been  served  on  G^  and  disobeyed  \  the  mte, 
therefore,  was  drawn  up  directing  G.  to  pay  the  costs  of  making  the  order  a  rule :  — 

Edd,  that  G.,  on  his  satisfying  the  court  that  he  had  delivered  all  the  drafts  of  the  will  in  his 
possession  or  power,  was  entitled,  though  no  demand  had  been  made  for  the  costs,  to 
nave  rescinded  so  much  of  the  rule  of  court  as  ordered  him  to  par  the  costs  of  makii^ 
the  order  a  rule  of  court 

This  was  a  rule  nisi  to  rescind  so  mach  of  a  rule  of  court  making 
an  order  of  Erie,  J.,  a  rule  of  court  as  ordered  the  applicant  to  pay  the 
costs  of  making  it  a  rule.    , 

2.  What  ftusts  will  amount  to  a  sufficient  person   onsht   to  plead  specifically  the 

excuse,  or  wiU  justify  a  reasonable  snspi-  grounds  of  his  suspicion,  in  order  that  it 

cion  that  the  party  had  comnutted  a  felo-  may  appear  whetner  he  had  reasonable 

ny,  although  sometimes  treated  as  a  ques-  cause.     The    defence    cannot   be  made 

tion  of  law,  (4  Taunton,  34,)  seems  rather  under  the  general  issue.    McClougkiui  v. 

to  be  a  question  of  &ct  for  the  jury,  to  be  Clayton^  liolt,  478,  (1816.) 

determined  by  the  circumstances  of  each  The  right  of  a  constable,  or  other  peace 

paiticular  case ;  or  as  some  authorities  officer^  to  arrest  without  a  warrant,  is  auite 

say,  a  mixed  question  of  law  and  fact  aiiTerent  from  that  of  a  private  individual. 

Ponton  T.   WiuiamSy  2  Adolphus  &  Ellisi  If  the  former  has  reasonable  grounds  to 

(k.  s.)  169,  (1841);  West  v.  Baxendale^  suspect  a  person  of  having  coounitted  a 

19  Law  J.  Bep.  (n.  a.)  C.  P.  149.  felony,  he  ma^  arrest  the  supposed  offender. 

The  suspicion  ought  to  be  reasonable,  and  detain  hun  a  reasonable  time  for  the 

and  not  witnout  goodcause.  Thus,  in  Find-'  purpose  of  securing  him  to  answer  a  oom- 

Uiy  y^  PruUty  9  Porter,  195,  (Ala.  1839,)  pUunt  for  the  offence;  and  it  is  not  ne- 

it  is  said  that  mere  swjiicion  that  a  fdony  cessary  for  him  to  prove  that  a  felony  had 

has  been  committed  will  not  justify  an  as-  in  fact  been  committed  by  any  persoa;   Bo^ 

ntult  and  imprisonment,  but  a  well-found-  han  v.  Sawin^  5  Cnshing,  281,  (Mass.  1850,) 

ed  belief,  founded  on  pregnant  circum-  a  v^  excellent  case  on  this  subject  Eants 

stances  that  a  felony  has  been  committed,  v.  The  State,  6  Humphreys,  53,  (Tenn. 

will.    See  also,  Stonehouse  v.  EUioU,  6  1845) ;  BechoUh  v.  Phiibv,  6  Barawall  & 

Term  Rep.  815,  (1795);  Mure  v.  Kay,  Cresswell,  635,  (1827);  JLaufreneeY.  Bed- 

4  Taunton,  84,  (1811);  Straight  v.  Gee,  ger,  3  Taunton,  14,  (1810);  Davis  y.  Ru^ 

2  Starkie,  445^  (1818.)  sell,  5  Bingham,  354,  (1829);  Samud  ▼• 

Evidence  of  a  reasonable  suspicion  of  Payne,  Douglass,  359,  (1780);  Uobhs  y. 

the  conmiission  of  a  felony,  although  it  Branscomb,  3  Campbell,  480,  (1818);  i\ri- 

will  not  amount  to  a  Justijication  imless  cAo2k>n  v.  ^ari/inci:,  5  Cartington&  Payne, 

the  felony  is  actually  proved,  yet  it  may  be  495,  (^1833.)  This  subject  was  ably  es82ni&- 

given  in  evidence  in  reduction  of  damages,  ed  in  Wakely  v.  Hart,  6  Binney,  3 16,  (Peniu 

Chinn  v.  Morris,  2  Carrington  k  Payne,  1814.)     It  was  there  contended  that  so<^ 

361 ,( 1 826, )  where  damages  to  the  amount  arrests  were  in  contravention  of  the  sect  7 

of  one  farthing  only  were  given  by  the  of  art  9,  of  the  Constitntion  of  the  United 

jury.    Eogers  v.  TFt&on,  Minor,  407,  (AU.  States,  prohibitinff  arrests  without  a  war- 

1826) ;  Cowley  v.  Dunbar,  2  Carrington  rant  But  this  position  was  ovexmled,  and 

&  Payne,  565,  (1827.)    And  such  private  Tilghman,  C.  f.,  there  said: — 

1 21  Law  J.  Bep.  (x.  s.)  Qp  B.  272. 
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It  appeared  that  Erie,  J.,  had  made  an  order  on  an  attorney  named 
Goodrich  to  deliver  up  to  one  Farrant  the  draft  or  drafts  of  a  will. 
He  delivered  up  a  certain  draft  of  the  will,  but  it  was  alleged  that 


*'  But  the  plaintiff  inasts,  tibat  by  the 
consdtution  of  this  State,   no  arrest  is 
lawful  without  a  warranty  issued  onprobor 
hie  cause,  supported  by  oath,     Wnether 
this  be  the  true  construction  of  the  consti- 
tution is  the  main  point  in  the  case.    It 
18  declared  in  the  ninth  ardcle,  sect  7,  that 
the  people  *  shall  bo  secure  in  their  per- 
sons, houses,  papers,  and  possessions  from 
unreasonable  arrests ;  and  that  no  warrant 
to  search  any  place  or  seize  any  person 
or  thing,  shall  issue  inthout  describing 
them  as  nearly  as  may  be,  nor  without 
probable  cause  supported  by  oath  or  affirm- 
ation.'    The  provisions  of  this  section, 
so  far  as  concerns  warrants,  only  guard 
against  their  abnse  by  issuing  them  widi- 
out  good  cause,  or  in  so  general  and  vague 
a  form,  as  may  put  it  in  the  power  of  the 
officers  who  execute  them,  to  harass  inno- 
cent persons  under  pretence  of  suspicion ; 
for  if  general  warrants  are  allowed,  it 
must  be  lefl  to  the  discretion  of  the  officer, 
on  what  persons  or  things  they  are  to  be 
executed.    But  it  is  nowhere  said,  that 
there  shall  be  no  arrest  without  warrant 
To  have  Kud  so  would  have  endangered 
the  safety  ot'  society.    The  felon  wno  is 
seen  to  commit  murder  or  robbery,  must 
be  arrested  on  the  spot  or  suffered  to 
escape.     So  although  not  seen,  yet  if 
known  to  have  committed  a  felony,  and 
pursued  with  or  without  warrant,  he  may 
be  arrested  by  any  person.    And  even 
when  there  is  only  probable  cause  of  sus- 
picion, a  private  person  may  without  war- 
rant at  his  peril  maike  an  arrest    I  say  at 
his  peril,  for  nothing  short  of  proving  the 
felony  will  justify  the  arrest.    These  are 
principles  of  the  common  law,  essential  to 
the  welfare  of  society,  and  not  intended  to 
be  altered  or  impaired  by  the  constitution. 
The  whole  section  indeed  was  nothing 
more  than  an  affirmance  of  the  common 
law,  for  general  warrants  have  been  de- 
cided to  l^  illegal ;  but  as  the  practice  of 
issuing  them  had  been  ancient,  the  abuses 
great,  and  the  decisions  against  them  only 
of  modem  date,  the  a^tation  occasioned 
by  the  discussbn  of  this  important  ques- 
tion had  scarcely  subsided,  and  it  was 
thought  prudent  to  enter  a  solemn  veto 
against  this  powerful  engine  of  despotism." 
See  Mayo  v.  Wilson^  1  New  Hampshire, 
63,  n817.) 

Whether   the   officer   had  reasonable 
cause  to  suspect  that  the  person  arrested 


had  been  guilty  of  a  felony  is  a  auestion 
for  the  jury,  to  be  decided  on  all  tne  facts 
in  the  case.  Davis  y.  Russell,  5  Bingham, 
840,  (1829.)  See  Eanes  v.  The  Stale, 
6  Humphreys,  69,  (Tenn.  1845)  ;  Nichol- 
son ▼.  Nardwick,  6  Carringion  &  Payne, 
496,  (1838) ;  Isaacs  ▼.  Brandy  2  Starkie, 
167,(1817.) 

The  officer^s  duty  in  such  case  is  to  take 
the  party  before  a  magistrate  for  examina- 
tion within  a  reasontwle  time.  Wright  ▼• 
Court,  4  Bamwall  &  Cresswell,  696,(1 826.) 

Three  days  has  been  held  an  unreason- 
able delay.  Ibid, 

But  to  justify  an  officer  in  arresting  a 
person  on  suspicion  of  the  commission  of 
a  crime,  on  the  accusation  of  a  tkird  per^ 
son,  such  crime  must  amount  to  a  felony. 
Bex  T.  Thompson,  I  Moody,  C.  C.  80, 
(1825) ;  Rex  y.Curvan,  1  Moody,  C.  C.  13'2, 
(1836);  Rex  v.  Ford,  Russell  &  Ryan, 
329,  (1817) ;  Slacken  v.  Ckirter,A  Carring- 
ion &  Payne,  477,  (1831.) 

Loud  talking  in  the  street  will  not  jus- 
tify an  arrest  by  a  peace  officer.  Hardy 
T.  Murphy,  1  idpinasse,  294,  (1796.^  See 
Cohen  v.  Htiskinson,  2  Meeson  &  Welsby, 
477,  (1887.) 

Korean  a  constable  arrest  for  a  mere 
assault,  unless  he  is  present,  and  interposes 
to  prevent  a  breach  of  the  peace ;  but  if 
an  affray  has  happened,  and  a  wound  has 
been  given,  wnich  there  is  reasonable 
ground  to  believe  may  end  in  a  felony,  the 
constable  may  take  the  party  giving  such 
wound  into  custody  without  a  warrant 
Coupey  ▼.  Henley^  2  JBspinasse,  640,  (179  7.) 
If  a  person  interfere  and  encourage  a  per- 
son arrested  to  resist,  the  officer  is  justi- 
fied in  arresting  him.  White  v.  Edmund^ 
Peake,  89,  (1794.) 

So  if  a  person  stand  in  a  constable's  way 
with  intent  to  hinder  him  in  preventing 
a  breach  of  the  peace,  he  may  be  taken 
in  custody,  but  not  beaten.  Let^y  v.  Ed- 
toards,  1  Carrington  &  Payne,  40,  (1823.) 

Turning  to  the  wall  in  the  street  for 
''a  particiuar  occasion,"  will  not  justify  a 
constable  in  arresting  a  person.  Booth  v. 
Hanley,  2  Carrington  &  Payne,  288^ 
(1826.) 

Nor  will  the  &ct  that  a  person  is  found 
conversing  in  the  street  with  a  reputed 
thief,  justify  a  police  officer  in  laying  hold 
of  him,  and  pushing  him  along  tne  street, 
telling  him  to  "  be  off."  Stocken  v.  Car- 
ter, 4  Carrington  &  Payne,  477,  (1831.) 
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there  were  two  sheets  of  the  draft  which  he  had  not  delivered.  These 
he  said  he  had  not  got,  and  that  they  had  been  lost  The  party  oh* 
taining  the  order  thereupon  made  it  a  rale  of  cotirf^  on  an  affidavit 
that  the  order  had  been  served  upon  Goodrich  and  had  been  dis- 
obeyed. Consequently  the  rule  of  court  was  drawn  up,  pursuant  to 
the  resolution  of  the  Court  of  Queen's  Bench  of  the  27th  of  May, 
1840,  ordering  Goodrich  to  pay  the  costs  of  making  it  a  rule.  This 
latter  part  of  the  rule  Goodrich  now  applied  to  have  set  aside,  on  an 
affidavit  that  he  had  not  got  the  draft  sheets,  and  that  they  had  been 
lost 

Pdshley  showed  cause.  The  mere  statement  by  Goodrich  that  be 
had  not  got  the  document  ordered  to  be  delivered  up  was  not  sufficient 
to  prevent  the  party  who  obtained  the  order  from  being  entitled  to 
make  it  a  rule  of  court 

[  WiGHTMAN,  J.  By  a  simple  motion,  without  affidavit,  you  may 
make  a  Judge's  order  a  rule  of  court,  but  if  vou  wish  to  fix  the  other 
side  with  costs  you  must  swear  that  the  order  has  been  served  and 
disobeyed.  It  is  clear  that  Goodrich  has  fully  obeyed  the  order,  why 
is  he  to  pay  costs  ?  Your  client  thought  that  he  had  not  obeyed  il^ 
but  he  ought  to  have  taken  care  to  be  right] 


Proof  of  annoyance  and  disturbance  by 
a  person  present  at  a  pablic  meeting,  such 
as  cijing  '*Hear,  Hear,"  and  putting 
questions  to  the  speaker,  and  commenting 
upon  his  statements,  will  not  justify  the 
enairman  of  such  meeting  in  givins  such 
person  in  charge  of  the  pohce,  unless  uie  dis- 
turbance amount  to  a  oreach  of  the  peace. 
Wooding  t.  (Mey^  9  Carrington  &  E^yne, 
1,  (1889.)  See  WUUavM  v.  Gkniater,  2 
Bamwallft  Cresswell,  699,  (1824) ;  Burton 
▼.  Henson^  10  Meeson  &  Welsby,  105, 
(1842,)  as  to  disturbing  religious  congrega- 
tions. 

And  an  officer  is  not  justified  in  killing, 
to  prevent  an  escape  where  a  party  is  aiv 
zested  merely  for  a  misdemeanor.  Rex  y. 
FoTBter,  1  Lewis,  C.  C.  187,  (1825.) 

It  becomes  therefore  important  to  know 
what  crimes  are  of  such  character  as  to 
justify  such  arrest  The  distinctiOQ  be- 
tween felonies  and  minor  offences,  is  not 
always  clearly  defined.  This  question  was 
somewhat  discussed  in  Rohan  v.  Satcin, 
5  Gushing,  281,  (1850,)  where  it  was  held 
that  receiving  stolen  goods  knowing  them 
to  have  been  stolen,  was  an  offence,  for 
which  a  person  might  be  arrested  without 
a  warrant 

Of  course,  an  officer  may  arrest  a  per- 
son without  warrant  in  the  act  of  attempt* 
ina  to  commit  a  febny.  Rex  y.  Hunt^ 
1  Moody,  C.C.  93,  (1825.) 

So  a  constable  may,  ex  officio j  and  a  pri- 
vate person,  also,  without  warrant,  arrest  a 


person,  guilty  of  a  breach  of  the  peace,  tks 
same  being  done  during  the  affray,  or  withia 
a  reasonable  time  afterwards.  Tayhr  y. 
Strong,  3  Wendell,  884,  (N.  T.  1829,)  I 
Hale's  P.  C.  587 ;  Knot  v.  Gray^  I  Root, 
66,  (Conn.  1774.J  See  Timothy  v.  5tiR|>- 
son,  Crompton,  Meeson,  &  Boscoe,  757, 
(18S5) ;  CUy  Council  y.  Payne,  2  Nott  k 
McCord,  475,  (1820);  WaUoee's  case,  4 
Bosers'Bec.  111,(1819);  United  State» 
v.  Hart,  1  Peters,  C.  C.  890,  (1817.) 

But  to  justify  an  arrest  by  a  constable  for 
an  affray,  it  must  have  taken  place  in 
view  of  tne  constable,  and  the  arrest  dur- 
iag  its  continuance.  Cbok  v.  Nethercok, 
7  Carrineton  &  Payne,  741,(1835.)  And  h 
fortwn  the  same  rule  applies  to  private 
persons.  Price  y.  Seeley,  10  Clark  & 
flnneUy,  28,  (1848.) 

In  The  Commonwealth  v.  Deacon,  8 
Seigeant&  Rawle,  47,  (1822,)  where  it 
was  held  that  a  keeper  of  the  prison  was 
bound  to  receive  a  person  arrested  and 
brought  to  him  by  a  constaUe,  chaiged 
with  a  breach  of  the  peace  in  his  presence  ; 
Gibson,  J.,  said :  — 

<*  Even  a  private  person,  who  may  have 
apprehendea  another  for  treason  or  felony  f 
may  convey  him  to  the  jail  of  the  county. 
Hiere  may  be  cases  of  snch  uigency  as 
not  to  admit  of  delay  till  a  warrant  can 
be  procured,  and  there  the  necessity  of 
the  case  would  prove  that  the  jailor  ought 
to  take  chaige  of  the  party,  actually  en- 
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The  application  is  unnecessary,  at  any  rate.  It  is  too  early. 
Goodrich  has  not  been  called  upon  to  pay  the  costs.  It  is  a  motion 
quia  timet   At  any  rate,  the  rule  should  be  made  absolute  without  costs. 

Phywn^  for  the  applicant,  was  not  called  upon. 

WioHTM AN,  J.  Goodrich  is  in  peril  of  having  the  costs  taxed,  and 
of  being  taken  in  execution.  It  seems  to  me  that  this  application  is 
not  unreasonable,  for  it  is  his  only  mode  of  relieving  himself  from  a 
liability  to  pay  costs  which  ought  not  to  have  been  imposed  on  him. 
The  other  par^  should  have  been  content  to  have  allowed  this  rule  to 
have  been  made  absolute  without  costs,  and  given  Groodrich  notice  to 
that  effect  But  as  he  has  appeared  to  resist  the  motion,  this  raid 
must  be  made  absolute  with  costs. 

Rule  absolute. 


MeREPITH  v.  GlTTENS«^ 
April  15, 1892. 

Practice  —  Reviewing  Judge^s  Decision — Delay  — 13  4*  14  "Vict  c.  61, 

s.  13  —  Application  for   Costs, 

Applications  to  review  the  decision  of  a  jndge  at  chambers  should  be  made  in  the  course  of 
the  next  term  after  the  decision  has  been  made. 

In  Aprilf  1851,  the  plaintiff  recorered  in  a  superior  court  less  than  20f.  In  June,  1851,  a 
summons  for  costs,  under  13  &  14  Vict  c  61,  s.  13,  was  taken  out  before  a  iudge  at  cham* 
bers,  who  indorsed  it  **No  order."  In  Januaiy,  1851,  an  application  to  the  same  effect 
was  made  to  the  court: — 

Bdd^  that  this  could  only  be  by  way  of  appeal  from  the  decision  of  the  jndge  at  chambers, 
and  was  therefore  too  late. 

This  rule,  which  was  obtained  on  the  28th  of  January,  1852,  called 
upon  the  defendant  to  show  cause  why  the  plaintiff  should  not  be  allow- 
ed his  costs  under  the  13  &  14  Vict.  c.  61,  s.  13.  It  appeared  by  the 
affidavits  that  the  cause  was  tried  before  the  under-sheriff  of  Glamor- 
ganshire, on  the  28th  of  April,  1851,  when  the  plaintiff  recovered  less 
than  202.  The  under-sheriff,  on  being  asked  to  certify  that  this  was  a 
case  in  which  there  was  concurrent  jurisdiction  with  the  superior 
courts,  refused,  on  the  ground  that  he  had  no  power  to  do  so,  but  he 
stayed  the  writ  in  order  to  enable  the  plaintiff  to  apply  to  a  judge  at 
chambers.  An  application  was,  on  the  11th  of  June,  1851,  made  to 
Coleridge,  J.,  at  chambers,  who  indorsed  the  summons  ^  No  order.'' 

T.  Janes  now  showed  cause.  Orchard  v.  Moxeyy  16  Jur.  124 ;  s.  c. 
8  Eng.  Rep.  349,  has  decided  that  this  application  is  too  late,  as  the 
plaintiff,  if  be  wished  to  appeal  firom  the  judge's  decision,  should  have 
come  promptly.    This  cov^  has  no  jurisdiction  to  entertain  the  motion 

■- 1 —     -  ■  ■  — — —  ■  ■  ■ ,  — _.— ^-^      -     ■ 
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Meredith  9.  Gittens. 

as  an  original  application.     The  13  &  14  Vict.  c.  61,  s*  13,  enables  the 

E  lain  tiff  to  apply  either  to  a  judge  at  chambers  or  to  the  court,  but 
e  cannot  go  to  both,  except  by  way  of  appesd  to  the  latter  from  the 
former. 

Piffotti  ^  support  of  the  rule.  In  Orchard  v.  Moxey^  the 
damages  had  been  paid  by  the  plaintiff,  and  so  the  case  required 
the  greater  promptitude.  It  is  difScult  to  say  what  is  a  reasonable 
time  within  which  such  an  application  should  be  made.  There 
have  been  conflicting  decisions  by  the  different  courts  upon  this  sec- 
tion of  the  act,  and  the  plaintiff  ought  to  have  a  right  to  apply  to 
have  these  costs  allowed  him  in  accordance  with  the  rule  now  settled. 

[Lord  Campbell,  C.J.  It  might  be  laid  down  that  a  party  ob- 
jecting to  a  judge's  order  should  come  during  the  next  term.  Here 
there  has  been  a  lapse  of  two  terms.] 

The  plaintiff  does  not  seek  to  set  aside  a  judge's  order,  because 
none  has  been  here  made,  and  there  does  not  seem  to  be  any  statutory 
objection  to  a  party  coming  to  ask  for  a  decision  of  the  court  upon  a 
point  which  a  judge  has  refused  to  decide.  It  is  like  applications 
for  habeas  corjmsj  which  may  be  made  successively  in  all  the  courts. 

(Lord  Campbell,  C.  J.     Those  are  cases  sui  g'enerisA 
n  Asplin  v.  BlackmaUj  21  Law  J.  Rep.  (n.  s.)  Excn.  78 ;   s.  c.  8 
Eng.  Rep.  524,  a  whole  term  had  been  suffered  to  elapse,  and  no  ob- 
jection was  made  on  that  ground. 

[Erle,  J.     There  was  there  no  review  of  the  judge's  opinion.] 

Lord  Campbell,  C.  J.  This  application  is  too  late.  We  can  only 
hear  this  as  an  appeal  against  the  decision  of  a  judge  at  chambers, 
which  is  brought  before  us  on  a  suggestion  that  it  is  erroneous.  In 
the  present  case,  my  brother  Coleridge  made  "  no  order "  in  Trinity 
term.  Michaelmas  term  elapses,  and  this  rule  is  not  moved  for  un- 
til the  end  of  Hilary  term.  It  is  a  very  wholesome  rule  that  all  appli- 
cations to  review  the  decision  of  a  juclge  at  chambers  should  be  made 
in  the  ensuing  term.  We  cannot  consider  the  variety  of  decisions  of 
the  courts  upon  this  clause  of  the  statute  as  at  all  affecting  the  ques- 
tion of  time,  otherwise,  if  after  seven  years  there  were  to  be  a  differ- 
ent decision  come  to  by  the  house  of  lords,  it  would  be  made  the 
ground  of  coming  here  and  setting  aside  an  order  founded  on  a  differ- 
ent view  of  the  law. 

Wightman,  J.  There  must  be  some  limit  within  which  applica- 
tions to  review  the  decision  of  a  judge  at  chambers  can  be  made. 
This  must  be  treated  as  such  an  application,  and  I  quite  agree  with 
the  principles  acted  upon  in  Orchard  v.  Mozcy. 

Erle,  J.  The  judge  refused  this  application,  and  indorsed  the  sum- 
mons ^'  no  order."  Sometimes  this  means  that  the  judge  does  not 
interfere  in  the  matter ;  but  wherever  an  alternative  jurisdiction  is 
ffiven  to  a  judge  or  to  the  court,  and  he  indorses  <<  no  order,"  I  take 
it  that  he  thereby  refuses  the  order  and  exercises  his  jurisdiction* 
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That  being  so,  it  is  an  established  rule  that  a  party  seeking  to  review 
a  judge's  decision  must  come  in  the  following  term* 

Crompton,  J.  When  parties  apply  under  section  13,  they  have  an 
option  of  going  to  a  judge  or  to  the  court,  and  they  cannot  go  to 
both  as  upon  an  original  application.  If  they  apply  to  a  judge  at 
chambers  and  are  dissatisfied  with  his  decision,  they  must  come  to 
the  court  by  way  of  appeal  within  the  next  term. 

Rule  discharged. 


Cbawshaw  &  another  t;.   The  York  and  North  Midland  Eail- 

WAY  Company.^ 

Maj  5,  1852. 

Arbitrator -^  Costs  of  Reference  abiding  Event  ^^  Atoarding  one  Sum 

in  respect  of  several  Claims. 

The  plaintiffs  entered  into  four  separate  written  contracts  with  the  defendants  for  the  com- 
pletion of  four  separate  portions  of  the  defendants'  railwaj,  and  subsequently  into  three 
Terbal  contracts  for  the  making  of  three  extensions  of  the  line.  In  the  plaintiffs'  bill  of 
charges,  the  sereral  portions  were  kept  distinct  and  charged  for  separately.  The  defend- 
ants not  paying  the  full  amount  claimed,  the  plaintiffs  brought'  an  action  of  debt  against 
them,  whjch  before  plea  was  referred  to  arbitration  with  all  matters  in  difference  rmting 
to  the  railway  works.  The  costs  of  the  cause,  reference,  and  award  were  to  abide  the 
event  of  the  award.  Before  the  arbitrator,  the  case  was  opened  separately  and  proved 
separately  in  respect  of  the  claim  under  eadi  contract  The  plaintiffs  made  further  claims 
for  damage  done  to  an  engine  by  the  defendants,  and  for  their  not  delivering  certain  wa- 
gons. The  arbitrator  awaked  that  the  plaintiffs  had  good  cause  of  action,  and  that  in  re- 
spect of  such  cause  of  action,  and  the  other  matters  in  difference,  the  defendants  should 
pay  to  the  plaintiffs  a  specified  sum.  It  was  objected  that  the  award  was  bad  and  uncer- 
tain, as  it  old  not  find  separately  in  respect  of  the  claims  under  the  separate  contracts,  the 
costs  as  to  each  contract  being,  as  was  contended,  to  abide  the  event  of  the  award  on  each :  — 

Hdd^  that  the  award  was  sufficient,  and  that  it  was  not  necessary  for  the  atbitrator  to  award 
Bpedflcally  aa  to  each  contract 

This  was  a  motion,  on  behalf  of  the  defendants,  to  set  aside  an 
award. 

The  York  and  North  Midland  Railway  Company,  the  defendants-, 
having  obtained  an  act  of  parliament  authorizing  them  to  construct 
a  railway  from  York  to  Scarborough,  with  a  certain  branch,  divided 
the  distance  into  several  portions,  and  received  tenders  from  contract- 
ors for  the  making  of  such  portions.  The  plaintiff,  who  were  con- 
tractors, made  tenders  for  several  portions,  which  were  accepted; 
and  four  contracts  were,  on  the  17th  of  September,  1844,  entered  into 
in  writing  between  the  plaintifTs  and  the  company,  respecting  the 
making  by  the  plaintiffs  of  as  many  portions  of  the  line.     They  also 


1  21  Law  J.  Rep.  (n.  s.)  Q.  B.  274 ;  16  Jar.  668. 
VOL.  XI.  34 
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made  three  other  portions,  extensions  of  the  line,  under  verbal  con- 
tracts. In  September,  1847,  the  plaintiffs  sent  in  a  bill  of  charges,  to 
the  amount  of  367,449/.  125.  8d.  for  the  whole  work  done,  dividing  it 
into  seven  portions  and  charging  separately  in  respect  of  each  of  the 
four  contracts  and  three  extensions.  The  defendants  had  made  large 
payments  on  account  from  time  to  time,  amounting,  as  was  admitted, 
to  224,889/.  6s.  But  as  they  refused  to  pay  the  full  amount  claimed, 
the  plaintiffs  brought  an  action  of  debt,  which  was  referred,  before 
plea,  by  a  judge's  order,  which  provided  "  that  the  cause  and  all  other 
matters  in  diflerence  between  the  parties  thereto  respecting  the  con- 
struction or  maintenance  of  the  works  of  the  defendant's  railway, 
and  all  claims  of  the  plaintiffs  in  respect  thereof,  and  all  counter  claims 
of  the  defendants,  be  referred  to  the  award  of"  the  arbitrator,  and 
that  the  costs  of  the  action  and  of  the  reference  and  award  were  to 
abide  the  event  of  the  award,  without  the  necessity  of  any  specific 
finding  of  the  event  of  the  action  appearing  on  the  award  On  the 
hearing  before  the  arbitrator,  the  plaintiffs'  counsel  opened  the  case, 
making  a  separate  claim  in  respect  of  each  contract,  and  alleging 
specific  breacnes  of  each.  Separate  and  distinct  evidence  was  given 
under  each  contract  There  was  a  separate  claim  for  250/.  in  respect 
of  an  injury  done  by  the  defendants  to  an  engine  of  the  plaintiffs, 
and  for  180/.  for  the  purchase  of  some  wagons  from  the  defendants, 
which  the  plaintiffs  alleged  had  not  been  delivered.  All  these  claims 
were  disputed  by  the  defendants. 

The  arbitrator,  on  the  12th  of  April,  1852,  made  his  award  as  fol- 
lows : — As  to  the  said  cause,  and  all  other  the  matters  in  difference,  and 
all  claims,  demands,  and  counter  claims  between  the  said  parties  here- 
to, and  to  this  reference,  and  all  other  the  premises  whatsoever  refer- 
red to  me,  I  award,  &c.  that  the  plaintiffs  had  a  good  cause  of  action 
against  the  defendants  in  the  said  cause ;  and  in  respect  of  the  said 
cause  of  action  and  matters  in  difference  between  the  said  parties  and 
other  the  premises  as  aforesaid,  that  the  defendants  do  pay  to  the 
plaintiffs  34,176/.  2^.  8c/.,"  &c.  "  And  I  further  award,  &c.  that  the  de- 
fendants had  not  any  claim,  counter  claim,  or  other  demand  against 
the  plaintiffs,  or  either  of  them,  in  respect  of  the  said  cause  or  mat- 
ters or  other  the  premises  referred  to  me  or  any  of  them."  The  costs 
of  the  reference  amounted  to  a  very  large  sum. 

May  4,  before  Wightman  J.     Temple^  in  support  of  the  application. 

The  award  is  bad  for  uncertainty.  It  was  part  of  the  conditions 
of  reference  that  the  costs  of  the  reference  should  abide  the  event. 
The  arbitrator  ought  to  have  decided  separately  on  each  separate 
head  of  claim,  in  order  to  a  proper  distribution  of  the  costs.  Each 
contract  was  a  separate  cause  of  action,  and  to  each  there  was  a  sepa- 
rate defence. 

[Wightman,  J.  If  a  builder's  bill  for  several  houses  is  referred, 
and  the  defendant  set  up  a  different  defence  as  to  each  house,  is  the 
arbitrator  bound  to  find  separately  in  respect  of  each  house  ?  Where 
is  the  line  to  be  drawn  ?  Would  you  contend  that  he  was  under  an 
obligation  to  award  as  to  each  specific  item  ?  ] 
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The  matters  relating  to  each  contract  were  treated  separately.  They 
were  opened  separately,  and  proved  separately. 

[WiGHTMAN,  J.  Had  the  cause  been  tried,  the  same  matters 
would  have  been  raised  in  a  similar  way,  but  there  would  have  been 
a  general  verdict  for  the  plaintiffs.] 

The  defendants  would  have  been  entitled  to  have  asked  the  jury 
to  find  specifically  on  the  separate  matters. 

[WiGHTMAN,  J.  You  must  go  the  length  of  saying,  that  when 
there  are  several  items  which  the  defendant  contests  that  there  must 
be  a  separate  finding  on  each,  and  a  separate  taxation  of  costs.  Have 
you  any  authority  for  such  a  proposition  ?] 

Yes.  In  many  cases  the  finding  is  distributed,  and  the  plaintiff 
was  held  entitled  to  the  costs  only  of  the  part  on  which  he  succeeds. 
In  ejectment,  the  defendant  is  entitled  to  costs  as  to  that  portion  of 
the  land  on  which  the  plaintiff  fails ;  Doe  d.  Errinffton  v.  Erringtonj 
4  Dowl.  P.  C.  602 ;  so  also  in  libel ;  Prudhomm^  v.  Fraser^  2  Ad.  & 
E.  645 ;  8.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  87 ;  see  also  Danbury  v. 
Rickmatiy  4  Dowl.  P.  C.  129,  and  Ghravatt  v.  Attwood^  1  L.  M.  &  P. 
392 ;  8.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  474. 

[  WioHTMAN,  J.,  referred  to  Anderson  v.  Chapma/n^  5  Mee.  &  W.  483 ; 
s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  9.] 

In  that  case  there  was  only  one  issue,  the  question  of  negligence 
or  no  negligence.  Here  there  are  several.  The  claim  in  respect  of 
the  wagons  and  engines  was  quite  of  a  different  sort.  Suppose  the 
arbitrator  had  found  that  the  defendants  were  bound  to  pay  some 
small  sum  respecting  the  engines,  but  was  of  opinion  that  they  had 
amply  paid  the  plaintiff  in  respect  of  the  railway,  it  would  be  very 
hard  that  the  defendants  should  have  to  pay  the  whole  heavy  ex- 
penses of  this  protracted  inquiry  because  the  claim  in  respect  of  this 
trifling  matter  was  decided  against  them. 

[WiGHTMAN,  J.  The  question  is  whether,  where  there  are  several 
totally  distinct  debts  to  which  separate  evidence  is  applicable,  and 
the  jury  have  found  generally  for  the  plaintiff,  the  defendant  would 
be  entitled  to  call  upon  the  jury  to  find  separately  as  to  each.  If  he 
would,  you  will  be  entitled  to  your  rule.] 

Our.  adv.  vult 

Coleridge,  J.,  now  delivered  judgment  This  was  a  motion  to  set 
aside  an  award,  moved  yesterday  by  Mr.  Temple  before  my  brother 
Wightman.  He  wishes  me  to  say  that  he  thinks  that  there  ought  to 
be  no  rule  for  the  reasons  mentioned  in  the  course  of  the  argument. 
It  appears  to  him  that  the  case  falls  within  the  decision  in  Anderson 
v.  Chapman^  and  that  it  is  distinguishable  from  the  cases  which  were 
cited  as  bearing  upon  it  He  adds,  that  it  is  altogether  a  novel  ap- 
plication, and  unsupported  by  any  authority. 

Rule  refused. 
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Hyne  V.  Dewdnby.* 

April  19,  1852. 

Stamp — Promissory  Note,  or  Agreement. 

A  docament  in  the  following  form: — *^  Borrowed,  tiiifl  day,  of  J.  H.,  100/.  for  one  or  two 
months ;  check,  100/.  on  the  Naval  Bank.  (Signed)  J.  D.,"  held  to  he  a  mere  acknowledg- 
ment, and  not  to  require  a  stamp  either  as  an  agreement  or  a  promiss<Mry  note. 

Debt  for  money  lent.    Plea  —  never  indebted. 

At  the  trial,  before  Erie,  J.,  at  the  Exeter  Spring  Aasizes,  1852,  the 
following  document,  signed  by  the  defendant,  and  unstamped,  was 
put  in  evidence  on  behalf  of  the  plaintiff:^ 

<'Modbni7,  Febmary  12,  1849. 

"  Borrowed,  this  day,  of  Mr.  John  Hyne,  Stonehouse,  the  sum  of 
1002.  for  one  or  two  "months ;  check,  1002^  on  the  Naval  Bank. 

"  James  Dewdney." 

It  was  objected  that  it  required  a  stamp,  either  as  an  agreement  or 
as  a  promissory  note,  but  the  learned  judge  received  it  in  evidence, 
and  a  verdict  was  returned  for  the  plaintiff,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit  if  the  court  were  of  opinion 
that  it  required  a  stamp. 

Phinn  now  moved  accordingly.  This  is  either  a  promissory  note 
or  an  agreement  to  pay  100^  in  one,  or  two  months.  In  JvhUe  v. 
Northj  3  Exch.  Rep.  689 ;  s.  c.  18  Law  J-  Rep.  (n.  s.)  Exch.  316,  the 
court  held  that  the  document  was  not  a  promissory  note,  because  no 
time  for  payment  was  mentioned,  but  they  said  it  was  in  substance 
an  agreement  Shrivell  v.  Paj/nCy  8  Dowl.  P.  C.  441,  is  very  like  this 
case.  There  the  document  was  in  the  following  form  : — "  Memoran- 
dum. August  25,  1837.  I,  Benjamin  Payne,  had  52.  5s.  for  one 
month,  of  my  mother  Anne  Shrivel,  from  this  date,  to  be  paid  to  her  by 
me,"  and  it  was  held  to  be  a  promissory  note. 

[Crompton,  J.  What  is  the  contract  here  ?  Might  not  the  money 
bQ  sued  for  at  any  time?] 

It  could  not  be  sued  for  at  all  events  until  after  the  expiration  of 
one  month. 

Lord  Campbell,  C.  J.  There  is  no  consideration  for  the  plaintiff's 
forbearing  for  a  month.  It  is  quite  clear  that  this  document  does  not 
require  a  stamp  as  a  promissory  note ;  and  as  to  its  being  an  agreement, 
I  think  there  is  no  binding  contract.  It  is  nothing  more  than  a  sim- 
ple acknowledgment  of  the  money  having  been  paid. 

WiGHTMAN,  J.,  Erle,  J.  and  Crompton,  J.  concurred. 

Rule  refused? 


^  21  Lav  J.  Kep.  (n.  b.)  Q.  B.  27S. 

*  In  America,  the  words  "  Due  A.  B.    held  a  cood  promissory  note.    Pepoon  t. 
$100,  payable   on  demand"  have  been    <Sra(;/7,lNott&McConl,102,(S.  C.lSiS); 
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Chatfield  V,  Cox.^ 
April  SO,  1852. 

Stamp  —  Agreement — Saie  of  Goods j  Sfc.  —  Discharge  of  Preexist' 

ing  Debt, 

C.  &  W.  being  indebted  to  the  defendfint  in  48/.  13«.,  the  following  document  was  drawn 
np  and  delivered  to  the  plaintiff:  — "  To  Messrs.  C.  &  W.  I  request  you  will  supply 
A.  B.  (the  plaintiff)  with  such  parcels  of  cement  as  he  shall  require,  to  the  value  of  48/.  13«., 
and  charge  the  same  to  the  amount  standing  with  yon  to  my  credit  (signed  by  defendant)." 
"  To  Mr.  A.  B.  (the  plaintiff.)  On  the  consideration  above  named,  we  agree  to  supply  to 
your  order,  when  you  shall  require  it,  cement,  at  Is.  per  bushel  to  the  amount  of  48/.  13s. 
(signed)  C.  &  W.*:  — 

Hdd,  that  this  was  an  agreement  relating  to  the  sale  of  goods,  &c.  and  did  not  require  a 
stamp. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  J.  Liddiate  upon  and 
accepted  by  the  defendant,  for  47Z.,  payable  two  months  after  date, 
and  indorsed  by  Liddiate  to  the  plaintiff. 

Plea,  that  certain  persons  styled  Cleaver  &  Watson  were  indebted 
to  the  defendant  i&  48/.  135.  lOeZ.,  and  that  it  was  thereupon  agreed 
between  the  plaintiff  and  the  defendant  and  the  said  Cleaver  and 
Watson  that  the  defendant  should  relinquish  and  abandon  all  claim 
to,  and  exonerate  and  discharge  the  said  Cleaver  &  Watson  from 
payment  to  them  of  the  said  debt  of  48/.  13^.  10(/.,  and  that  the 
plaintiff  should  relinquish,  &c.  all  claim  to,  and  exonerate,  &c.  the  de- 
fendant from  payment  to  him  of  the  moneys  due  and  owing  on  the 
said  bill,  and  from  all  causes  of  action  in  respect  thereof,  and  that 
the  said  Cleaver  &  Watson  should,  on  being  required  by  the  plaintiff 
so  to  do,  deliver  to  him  such  parcels  of  cement  as  he  should  require, 
to  the  value  of  48/.  13^.  10^.,  and  should  so  deliver  the  same  in  lieu 
and  stead  of  paying  the  defendant  the  said  debt  so  due  from  Cleaver 
&  Watson  to  defendant  to  the  said  amount  of  48/.  13^.  10^.,  and 
that  the  said  debt  should  be  deemed  and  taken  as  satisfied,  and  to 
be  by  the  said  agreement  satisfied,  and  that  the  said  debt  and  causes 
of  action  as  to  the  said  bill  should  be  deemed  and  taken  as  satisfied, 
and  to  be  thereby  satisfied.  Averment,  that  the  said  agreement  was 
made  by  the  defendant  and  the  said  Cleaver  &  Watson  in  satisfac- 
tion and  discharge  of  the  bill  and  causes  of  action,  &c.,  and  that  the 
plaintiff  accepted  the  same  in  satisfaction. 

The  replication  traversed  that  the  agreement  was  made  and  accept- 
ed in  satisfaction  of  the  bill,  &c.  modo  etformA.     Issue  thereon. 

Kimball  v.  Huntington,  10  Wendell,  675,  TTAecfer,  2  Yerger,  50,  (Tenn.  1821.)  And 

(N.  Y.  1833) ;  Lequeer  v.  Prosser,  1  Ifill,  the  words  **  I  acknowledge  this  note  to  be 

256,  (N.  Y.  1841.)  dne,  and  promise  to  pay  the  same  on  de- 

So  the  words  **  Keceived  of  A.  S400,  to  mand,"  indorsed  on  a  note,  creates  a  new 

be  returned  when  called  for."     Wood  folk  promissory  note.    Cordmonwealth  v.  Whit" 

V.  Leslie,  2  Nott  &  McCord,  585,  (8.  C.  ney,  1  Metcalf,  21,  (Mass.  1840.)     Contril, 

1820.)  had  the  acknowledgment  been  only  that 

So  "  Dne  A.  B.  or  bearer,  $200 ;   for  the  note  was  just  and  dne,  without  promis- 

valne  received,"     Russell  ▼.  Whipple,  2  ing  to  pay  it.     Gray  v.  Bowden,  23  Pick- 

Cowen,  536,  (N.  Y.  1824.)  But  see  Read  v.  emg,  282,  (Mass.  1839.) 

^  21  Law  J.  Bep.  (n.  s.)  Q.  B.  279 ;  16  Jar.  549. 

34* 
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At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  Middlesex 
after  Hilary  term,  1852,  the  following  document  was  offered  in  evi- 
dence in  support  of  the  defendant's  plea.     It  was  not  stamped. 

"  3,  Wellington  Square,  CHelsea,  De<%,  1848. 

"  To  Messrs.  Cleaver  &  Watson. 

"  Gentlemen,  —  I  have  to  request  you  will  supply  Mr.  R.  Chatfield 
with  such  parcels  of  Roman  cement  as  he  shall  require,  to  the  value 
of  48i.  135.,  and  charge  the  same  to  the  amount  standing  with  you 
to  my  credit.  Yours,  Robert  Cox." 

"Elizabeth  Bridge  Wharf,  Pimlico,  Dec,  1848. 

"  To  Mr.  R.  Chatfield.  —  On  the  consideration  above  named,  we 
agree  to  supply  to  your  order,  when  you  shall  require  it,  Roman  ce- 
ment of  the  best  quality,  delivered  within  three  miles,  at  Is.  per 
bushel,  to  the  amount  of  48/.  135.  10^  Cleaver  &  Watson." 

It  was  thereupon  objected  for  the  plaintiff  that  this  document  re* 
quired  a  stamp,  as  it  did  not  fall  within  the  exemption  in  the  Stamp 
Act,  schedule,  tit  Agreement.  "  Memorandum,  letter,  or  agreement 
made  for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchan- 
dise." The  learned  judge,  however,  "received  it  in  evidence,  and 
a  verdict  was  returned  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him,  if  the  court  should  be 
of  opinion  that  a  stamp  was  necessary. 

Hawkins  now  moved  accordingly.  This  is  not  an  agreement  re- 
lating to  the  sale  of  goods,  as  there  does  not  appear  to  have  been 
any  contract  for  the  sale  of  cement. 

[Lord  Campbell,  C.  J.  Surely  the  property  in  it  was  to  pass  from 
one  to  the  other.] 

The  defendant  could  not  have  declared  on  this  as  goods  sold,  nor 
could  he  have  pleaded  it  as  such  in  a  set-off.  The  defendant  was 
not  bound  to  do  any  thin^  on  the  delivery  of  the  cement  to  him.  It 
was  to  be  delivered  in  satisfaction  of  a  preexisting  debt. 

[Lord  Campbell,  C.  J.  A  guaranty  for  the  payment  of  goods  sold 
to  another  does  not  require  a  stamp.  Here  the  goods  are  transfened, 
and  it  is  difficult  to  say  that  there  is  no  contract  of  sale.] 

The  primary  object  of  this  agreement  is  not  the  sale  of  goods,  but 
the  liquidation  of  the  existing  debt,  and  therefore  a  stamp  is  required. 
Smith  V.  Ckiior,  2  B.  &  Aldi  778. 

Lord  Campbell,  C.  J.  This  instrument  is  within  the  exemption  in 
the  Stamp  Act  Although  no  money  was  to  be  paid  for  the  cement, 
there  had  been  an  existing  debt  due  from  Cleaver  &  Watson  to  the 
defendant,  in  satisfaction  of  which  the  cement  was  to  be  supplied. 
This  is  in  effect  a  sale,  for  the  property  was  to  be  transferred  from 
one  to  the  other  on  a  pecuniary  consideration.  Here  the  debt  already 
due  was  the  consideration,  and  the  transaction  may  therefore  fairiy 
be  viewed  as  a  sale ;  and  this  agreement  is  one  relating  to  the  sale 
of  goods  just  as  much  as  a  guaranty  for  goods  to  be  supplied  and 
paid  for  by  money. 
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Begiua  V.  Wilton. 

WiGHTMAN,  J.  The  question  whether  a  stamp  is  necessary  must 
be  decided  firom  the  terms  of  the  instrument  itself.  Now,  in  terms, 
this  document  certainly  relates  to  the  sale  of  goods.  If  an  action 
were  to  be  brought  for  the  price  of  the  cement,  it  would  be  good  evi- 
dence of  liability  without  a  stamp,  and  therefore  I  think  it  is  equally 
admissible  to  support  this  plea. 

Erle,  J.  Wherever  a  debtor  has  goods  to  sell,  and  the  creditor 
says,  "  Deliver  to  me  goods  in  satisfaction  of  your  debt,"  the  short 
transaction  is,  that  the  goods  are  sold,  and  the  amount  of  the  debt  is 
taken  as  payment  for  them. 

Crompton,  J.  concurred.  Ride  refu$e(L 


Begina  i;.  Sir  Thomas  Mayor  Wilson,  Bart.  &  another,  Justices 

of  Kent.i 

April  21,  1852. 

Railway  Company  —  Interfereitce  with  Roadway  —  Liability  to  Penal- 
ties — Person  entitled  to  proceed — 8  4*  9  Vict.  c.  20,  ss.  56,  57. 

To  entitle  a  person  to  proceed  i^ainst  ft  railway  company  for  penalties  for  interfering  with 
an  existing  pnblic  road,  under  the  8  &  9  Vict.  c.  20,  s.  57,  as  "  a  person  harins  the  ma* 
nagement  of  the  road,"  he  mast  be  clothed  with  some  duty  in  respect  of  the  pubhc,  ejutdem 
generii  with  that  of  "  tmstees,  commissioners,  or  suryeyor." 

Where,  therefore,  an  owner  in  fee  of  the  soil,  baring  constractcd  a  road  and  made  a  sewer 
nnder  it  in  the  usual  manner,  with  which  no  communication  could  be  made  without  his 
permission  first  obtained,  dedicated  the  road  to  the  nse  of  the  public,  and  afterwaids  re- 
paired  it  at  his  own  expense :  — 

Hdd^  that  he  was  not  entitled,  under  the  above  section,  to  proceed  against  a  railway  com- 
pany who  had  cut  through  the  road,  for  penalties  for  not  restoring  it,  aa  required  by  the 
56th  section  of  the  above  act 

Mandamus  to  Sir  Thomas  Mayor  Wilson,  Bart,  and  John  Sutton, 
Esq.,  two  justices  in  and  for  the  county  of  Kent.^  The  writ  recited 
that  information  and  complaint  was,  on  the  12th  of  May,  1851,  laid 
before  the  said  justices,  that  the  South-Eastern  Railway  Company, 
in  the  exercise  of  the  powers  granted  them  by  an  act  of  parliament 
made  and  passed  in  the  10th  year  of  our  reign,  incorporating  there- 
with the  Railways  Clauses  Consolidation  Act,  1845,  did,  on  the  23d 
of  December,  1848,  cut  through  a  certain  public  carriage  road,  situate, 
&c.,  known  as  <<  the  Plumstead  Villas  Road,"  so  as  to  render  the  said 
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«  A  rule  nisi  had  been  obtained  under  the  11  &  12  Vict  c.  4,  to  compel  the  defend- 
ants to  adjadicate  in  the  matter ;  but  upon  the  parties  appearing  to  show  cause  before 
Wigbtman,  J.,  in  the  Bail  Court,  it  was  arranged  by  consent  that  the  question  should 
be  raised  by  mandamus  in  die  above  form  of  pleading. 
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road  impassable  for  passengers  and  carriages,  by  means  of  a  certain 
branch  or  cutting,  twenty  feet  deep  and  sixty-five  feet  wide,  made  by 
the  said  South-Eastern  Railway  Company ;  and  also  that  the  said 
road  so  crossed,  cut  through,  and  interfered  with  by  the  said  South- 
Eastern  Railway  Company  as  aforesaid,  could  and  might  have 
been  and  then  could  and  might  be  restored  compatibly  with  the 
formation  and  use  of  the  said  railway ;  and  that  more  than 
twelve  months  had  then  elapsed  since  the  first  operation  on  the 
said  road  so  commenced  as  aforesaid ;  and  also  that  Lewis  Da- 
vies,  of,  &>c.,  alone,  from  the  fiirst  formation  of  the  said  road  to  the 
time  of  the  laying  of  the  said  information  and  complaint,  had  always 
had  and  then  had  the  management  thereof;  and  that  he  had  not,  by 
writing  under  his  hand,  consented  to  an  extension  of  the  period 
allowed  by  law  to  the  said  South-Eastern  Railway  Company  for  re- 
storing the*said  road ;  and  also  that  the  said  road  was  not  restored  by 
the  said  South-Eastern  Railway  Company  or  any  other  persons  or  per- 
son  before  the  expiration  of  the  said  period  of  twelve  months  since 
the  first  operation  on  the  said  road  as  aforesaid,  but  the  said  road 
remained  and  was  wholly  unrestored  in  any  manner  whatsoever,  con- 
trary to  the  form  of  the  said  statute  in  such  case  made  and  provided; 
whereby  and  by  force  of  such  last-mentioned  statute  the  said  South- 
Eastern  Railway  Company  had  forfeited  to  the  said  L.  Davies  the 
sum  of  5L  for  the  said  last-mentioned  day  during  which  the  said  road 
was  not  restored  as  aforesaid;  and  thereupon  the  said  L.  Davies 
prayed  that  the  said  South-Eastern  Railway  Company  might  be 
summoned  to  answer  the  premises.  That  the  said  J.  Sutton,  as  such 
justice  as  aforesaid,  on  the  12th  of  May,  1851,  at,  &d,  in  pursuance  of 
the  said  prayer  of  the  said  L.  Davies,  did,  under  his  hand  and  seal, 
issue  a  summons,  commanding  the  said  South-Eastern  Railway 
Company  to  be  and  appear  on  the  24th  of  May,  1851,  at,  &c.,  to 
answer  to  the  said  information  and  complaint,  and  be  further  dealt 
with  according  to  law.  That  at  the  said  time  and  place  in  the  said 
summons  mentioned  the  said  South-Eastern  Railway  Company  and  the 
said  L.  Davies  respectively  appeared,  and  the  said  matter  then  and  there 
came  on  to  be  heard  before  the  said  justices  then  and  there  being,  all 
which  said  several  facts  were  then  and  there  proved  before  the  said 
justices,  and  it  was  then  and  there  also  proved  before  the  said  justices 
that  the  said  L.  Davies,  before  and  in  the  month  of  August,  1846,  was 
and  then  continued  seized  in  his  demesne  as  of  fee  of  and  in  the  said 
piece  of  land  over  which  the  said  road  was  made,  and  that  the  said 
L.  Davies  made  and  constructed  the  said  road,  and  dedicated  the 
same  to  the  public  before  or  in  the  said  month  of  August,  1846,  and 
that  the  said  L.  Davies  from  the  time  of  his  so  making  and  construct- 
ing the  said  road,  had  up  to  the  time  of  the  laying  the  said  informa- 
tion, and  thence  to  the  time  of  the  said  hearing  thereof,  alone,  at  his 
own  expense,  repaired  the  said  road,  and  that  the  said  L.  Davies  had 
made  and  built,  at  his  own  expense,  a  sewer  under  the  said  road,  and 
brick  drains  communicating  therewith,  and  man-holes  and  frames  for 
the  gratings  in  the  said  road,  and  that  whenever  any  person  had  requir- 
ed to  make  any  communication  with  the  said  sewer,  to  interfere  with 
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the  said  road,  such  person  had  first  applied  for  and  obtained  the  leave 
of  the  said  L.  Davies,  and  that  no  person  had  ever  interfered  with 
the  said  road  or  the  management  thereof,  or  made  any  communi- 
cation with  the  said  sewer,  without  first  applying  for  and  obtaining 
the  leave  of  the  said  L.  Davies,  and  that  no  person  had  at  any  time 
the  management  of  the  said  road  except  the  said  L.  Davies,  if  the 
said  facts  so  proved  constituted  him,  the  said  L.  Davies,  the  person 
having  the  management  of  the  said  road  within  the  meaning  of  the 
said  last-mentioned  act  of  parliament  And  that  the  said  road  was, 
during  all  the  time  aforesaid,  a  public  highway ;  and  that  the  said 
parish  of  Plumstead,  in  which  the  said  road  was  and  is  situate,  had 
never  adopted  the  said  road,  and  had  never  become  liable  to  keep  the 
said  road  in  repair.  The  writ  then  further  recited  that  the  said  jus- 
tices,  notwithstanding  the  premises,  and  that  the  same  were  fully 
proved,  then  and  there  refused  to  determine  that  the  said  L.  Davies  was, 
at  the  time  of  the  said  offence,  or  of  the  laying  or  hearing  of  the  said 
information,  the  person  having  the  management  of  the  said  road 
within  the  meaning  of  the  Railways  Clauses  Consolidation  Act, 
1845,  The  writ  then  commanded  the  said  justices  to  proceed  to  de- 
termine that  the  said  L.  Davies  was,  at  the  several  times  last  afore- 
said, the  person  having  the  management  of  the  said  road  within  the 
meaning  of  the  said  last-mentioned  act  of  parliament,  &;a 

Return,  that  at  the  time  and  place  in  the  within  writ  mentioned,  it 
was  also  proved  before  the  said  justices  that  the  said  L.  Davies  did 
not,  at  the  time  of  the  laying  or  hearing  of  the  said  information,  or 
at  the  time  of  the  said  supposed  offence  in  the  said  information  men- 
tioned, hold  the  office  of  surveyor  of  the  highways  of  the  said  parish, 
wherefore  they  the  said  justices  deemed  it  to  be,  and  then  and  there 
thought  that  it  was,  doubtful,  under  all  the  circumstances  aforesaid, 
and  upon  the  facts  proved  before  them,  and  which  are  stated  in  the 
said  writ,  whether  the  said  L.  Davies  was,  in  point  of  law,  the  person 
having  the  management  of  the  said  road  within  the  meaning  of  the 
57th  section  of  the  Railways  Clauses  Consolidation  Act,  1845,  and 
for  this  reason  the  said  justices  refused  to  determine  that  the  said  L. 
Davies  was,  at  the  several  times  last  aforesaid,  or  any  of  them,  the 
person  having  the  management  of  the  said  road  within  the  meaning 
of  the  said  last-mentioned  act  of  parliament,  as  in  the  within  writ 
mentioned. 

General  demurrer  and  joinder. 

Needham  {Raymond  with  him).  The  question  is,  whether,  under 
the  57th  section  of  8  &  9  Vict  c.  20,  L.  Davies  was  the  "  person  hav- 
ing the  management  of  the  road  interfered  with  by  the  company." 
Every  person  who  dedicates  a  road  to  the  public,  and  de  facto  or  de 
jure  manages  and  exercises  exclusive  control  over  it,  must  be  consi- 
dered as  ^^  having  the  management'^  A  surveyor,  under  the  General 
Highway  Act,  6  &  6  Will.  4,  c.  60,  would  have  precisely  the  same 
duties  as  those  stated  in  the  mandamus  to  be  performed  by  Davies, 
and  a  surveyor  is  clearly  within  the  section.  The  liability  to  repair 
must  be  upon  Davies.     The  parish  is  not  liable,  unless  they  adopt 
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the  road  under  the  provisions  of  the  33d  section  of  the  5  &  6  WilL 
4,  e.  50. 

[Lord  Campbell,  C.  J.  The  liability  of  a  person  to  repair  a  road 
by  reason  of  dedication,  is  quite  new.] 

If  a  person  creates  a  way,  knowingly,  for  the  public  benefit,  he 
does  not  thereby  throw  the  burden  of  repair  on  the  parish.  In  The 
King  V.  Kerrison^  3  M.  &  S.  526,  where  proprietors  of  the  navigation 
of  a  river  cut  through  a  highway,  and  built  a  bridge  over  the  cut, 
which  the  public  used,  and  which  had  been  repaired  by  such  proprie- 
tors, it  was  held  that  the  proprietors  were  liable  to  repair.  The  Grand 
Surrey  Canal  Company  v.  Hallj  1  Man.  &  G.  392 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.^  C.  p.  329,  is  an  authority  to  show  that  by  the  act  of  dedication  a 
uability  to  repair  may  be  incurred,  and  the  note  of  Manning,  Serj.,  at 
page  401,  so  treats  it.  Eoberts  v.  Hunt,  15  Q.  B.  Bep.  17,  decides 
that  a  party  is  liable  for  obstructing  a  road  used  by  the  public,  though 
the  parish  is  not  Uable  to  repair,  and  Lord  CampbeU,  C.  J.,  in  answer 
to  the  argument  of  inconvenience  to  the  party  dedicating,  says, "  he 
must  calculate  the  consequences  before  he  dedicates."  Davies  is 
clearly  bound  to  keep  the  sewers  and  man-holes  in  proper  order,  and 
he  has  done  so. 

[Lord  Campbell,  C.  J.  If  he  merely  repairs  voluntarily,  that  cannot 
make  him  manager.] 

It  will  be  presumed  that  the  repairs  were  done  with  some  intent, 
and  if  done  for  twelve  months,  under  the  5  &  6  WilL  4,  c.  50,  it 
would  have  the  effect  of  disburdening  him  of  the  liability,  and  may 
be  taken  to  have  been  repaired  with  that  intent.  Sections  53  and 
56,  of  the  8  &  9  Vict.  c.  20,  show  that  the  act  includes  private  as  well 
as  public  roads.    He  refened  also  to  Bac.  Abr.  <  Highway,'  F. 

Watson^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.  This  case  turns  entirely  upon  the  question  of 
whether  or  not  Davies  was  the  person  having  the  management  of  the 
road  within  the  meaning  of  the  57th  section  of  the  8  &  9  Vict.  c.  20, 
for  if  so,  the  penalty  has  been  incurred,  and  he  has  a  right  to  resort 
to  the  specific  remedy  given  by  that  section ;  but  if  he  has  not  the 
management,  then  that  remedy  does  not  apply.  It  seems  to  me  that 
the  section  must  mean  some  person  corresponding  with  those  previ- 
ously enumerated,  namely,  "trustees,  commissioners,  or  surveyor." 
In  what  respect  has  Davies  the  management  ?  It  is  said  that  he  has 
the  management  because  he  is  owner  of  the  soil,  and  has  dedicated 
the  road  to  the  public,  and  which  the  parish  has  not  adopted  as  a 
public  highway,  and  because  he  has  done  some  repairs  since  the  dedi- 
cation. If  it  could  have  been  shown  that  a  person  dedicating  a  road 
to  the  public  thereby  became  bound  to  keep  it  in  repair,  Davies 
would  have  the  management  of  the  road  for  that  purpose.  A  person 
bound  to  repair  a  road  ratione  tenurce  would  have  the  management 
of  the  road  for  the  purpose  of  the  repair.  But  it  is  not  made  out 
that  the  dedicator  of  a  public  highway  is  bound  to  repair  it  That 
he  would  not  have  been  so  liable  before  the  5  &  6  Will.  4,  c  50, 
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passed,  is  quite  clear,  for  before  that  the  obligation  to  repair  was  upon 
the  parish.  Then,  can  it  be  said  that  the  act  throws  the  burden  of 
repair  upon  the  person  dedicating?  I  think  no  such  operation  can 
be  given  to  that  act.  It  throws  no  burden  on  any  other  person  to 
make  the  ordinary  repairs,  although  it  exempts  the  parish  from  liabi- 
lity, except  in  the  manner  therein  provided.  If  in  this  case  the  compa- 
ny do  not  remove  the  obstruction,  they  may  be  liable  to  an  indict- 
ment, but  they  are  not  liable  in  the  present  proceeding.  The  case  of 
The  Grand  Surrey  Canal  is  different  from  a  liability  to  repair  ratiane 
tenuns  or  rcUione  clausurce.  We  are  not  to  suppose  that  the  dedica- 
tion was  for  the  party's  own  benefit  It  might  be  for  the  public  ad- 
vantage, without  any  benefit  whatever  to  the  party,  and  the  acts  of 
repair  being  merely  voluntary  cannot  constitute  him  manager.  For 
these  reasons  I  am  of  opinion,  that  Davies  cannot  be  considered  as 
the  "  person  having  the  management ; "  and,  therefore,  not  the  party 
who  can  compel  the  justices  to  enforce  the  penalty. 

WiGHTMAN,  J.  The  question  is  not  whether  the  company  is  liable 
to  an  indictment  for  having  interfered  prejudicially  with  the  road,  ad- 
mitted for  the  present  purpose  to  be  a  highway,  but  whether  they  are 
liable  to  pay  a  penalty  to  Davies  as  manager.  Now,  the  section  in 
terms  treats  the  manager  as  a  person  on  whom  some  duty  is  cast  by 
law,  as  is  evident  by  the  mode  in  which  the  words  in  question  are 
connected  with  the  description  of  persons  previously  given.  Then, 
is  there  any  such  duty  cast  upon  Davies  ?  It  is  said  that  by  reason 
of  the  dedication  of  the  road  to  the  public,  he  is  bound  to  repair. 
Now,  undoubtedly,  as  said  by  the  Lord  Chief  Justice,  before  the  late 
Highway  Act  the  parish  would  have  been  liable  to  repair  the  road, 
and  not  the  dedicator ;  and  since  that  act,  I  agree  in  the  opinion  that 
no  legal  liability  to  repair  is  cast  upon  the  individual.  Davies,  there- 
fore, does  not,  I  think,  come  within  the  description  of  a  "  person  hav- 
ing the  management  of  the  road.'' 

Erle,  J.  The  act  imposes  a  penalty  for  an  interference  with  a 
public  right,  and  no  person  is  entitled  to  it  unless  he  comes  within 
one  of  the  four  descriptions  of  persons  contained  in  the  57th  section. 
It  is  not  necessary  to  consider  whether  an  interference  by  the  compa- 
ny under  the  powers  given  by  the  railway  acts,  would  make  the  par- 
ties liable  to  an  indictment  or  not ;  what  we  are  called  upon  to  decide 
here  is,  whether  the  claimant  is  entitled  to  this  penalty.  It  seems  to 
me  the  legislature  has  pointed  out  distinctly  that  no  one  shall  proceed 
for  the  penalty  unless  clothed  with  some  duty  in  respect  of  the  pub- 
lic. Upon  the  facts  found,  I  think  Davies  appears  to  have  acted 
throughout  as  a  private  proprietor  and  for  private  purposes,  and  that 
in  doing  what  he  did,  he  was  not  clothed  with  any  duty  as  respects 
the  public,  and  is  not,  therefore,  within  the  class  of  persons  pointed 
out  in  the  57th  section. 

Crompton,  J.  I  am  of  the  same  opinion.  I  know  of  no  princi- 
ple upon  which  Davies  would  be  liable  to  an  indictment  for  non- 
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repair  of  the  road.  He  was  clearly  not  liable  before  the  late  Highway 
Act,  and  there  is  nothing  in  the  act  to  make  him  so  now.  With  re- 
spect to  the  repairs  which  he  did,  he  was  merely  a  volunteer.  I  think, 
therefore,  he  cannot  be  considered  as  coming  within  the  meaning  of 
a  "  person  having  the  management  of  the  road,"  in  the  large  sense 
in  which  those  terms  are  used  in  the  57th  section.  They  clearly 
mean  a  person  ejusdem  generis  with  those  before  named. 

Judgment  for  the  defendants. 


Regina  t?.  The  Liverpool,  Manchester,  and  Nbw-Castlb-upon- 

Tyne  Railway  Company.^ 

May  S,  1858. 

Mandamus  to  register  Shares  —  8  Sf  9  VicU  c,  16  —  Abandonment 
of  Undertaking — Return  of  Funds —  Want  of  Bona  Fides  in 
Applicant. 

At  a  eeneral  meeting  of  the  shareholders  of  a  railway  company  a  resolation  vna  passed  de- 
ferrme  the  constraction  of  the  railway,  and  for  a  return  of  Us.  per  share  of  the  paid  up 
capiuu  to  the  shareholders,  which  was  afterwards  confirmed  by  resolutions  passed  at  sul^- 
sequent  meetings.  These  resolutions  were  published  in  the  public  papers,  and  in  pursuance 
of  them  an  instalment  of  10s.  per  share  was  returned  and  receiyed  by  the  several  sharehold- 
ers, and  the  certificates  of  the  shares  bore  an  indorsement  to  that  effect,  si^ed  by  the  com- 
pany's secretary.  Subsequent  to  this  return  beins;  made,  and  after  the  tune  allowed  for 
die  compulsory  purchase  of  land  by  the  company  had  expired,  W.P.  became  the  purdiaser 
of  fiye  shares  from  one  of  the  shareholders  who  had  agreed  to  the  above  resolutions  aad 
had  received  the  instalment  of  10s.  per  share  in  respect  of  the  said  five  shares,  and  a  deed 
of  transfer  of  the  same  was  duly  executed.  This  deed  W.  P.  delivered  with  the  certificates 
of  the  shares  to  the  secretary  of  the  company,  and  required  him  to  register  the  same  in  the 
manner  provided  by  the  8  £  9  Vict  c  16,  s.  15,  which  the  secretary  refused  to  do : — 

Mdd,  that  W.  P.  was  not  entitled  to  a  writ  of  mandamus  to  coQq>el  the  registering  of  such 
transfer  deed  under  the  above  section.  That  as  one  of  the  public  he  had  no  right 
whatever  to  the  writ,  and  that  the  circumstances  under  which  he  nad  become  a  pnrchi^ 
of  the  shares  showed  that  he  was  not  proceeding  homfiit  for  the  puipose  of  enforcing  the 
rights  of  a  shareholder. 

This  was  a  rule  calling  upon  the  company  and  the  secretary  of  the 
company  to  show  cause  why  a  mandamus  should  not  issue,  command- 
ing them  to  enter  on  their  register  of  transfers  a  memorial  of  a  deed 
of  transfer  of  five  shares  conveyed  by  such  deed  to  William  Thomas 
Preston  by  John  Smith,  and  to  indorse  such  entry  on  the  deed. 

It  appeared  from  the  affidavit  in  support  of  the  rule,  that  John 
Smith,  being  a  registered  shareholder  of  five  shares  in  the  said  com- 
pany, on  the  21st  of  July,  1851,  executed  a  deed  of  transfer  of  the 
said  five  shares  to  W.  T.  JPreston ;  that  immediately  afterwards,  Pres- 
ton delivered  the  deed  of  transfer,  together  with  the  certificates  of  the 
shares,  to  the  secretary  of  the  company,  for  the  purpose  of  having  a 
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memorial  of  the  transfer  deed  entered  in  the  company's  register  of 
transfers,  and  an  indorsement  of  such  entry  made  on  the  deed.  The 
secretajy  refased  to  register  the  deed,  stating  amongst  other  things 
that  the  transfer  deed  was  informal  Subsequently,  this  deed  was 
cancelled,  and  in  substitution,  Smith,  in  October,  1851,  executed  an- 
other deed  of  transfer,  in  the  form  required  in  schedule  B,  of  the  com- 
panies Clauses  Consolidation  Act,  which  the  secretary  was,  on  the 
1st  of  November  following,  in  like  manner  required  to  register,  but 
which  he  had  refused  to  do,  although  several  times  requested.  It 
further  appeared  that  the  father  of  W.  T.  Preston  had  filed  a  bill  in 
equity  against  the  company,  to  enforce  the  specific  performance  of 
an  agreement  for  the  taking  of  lands,  for  the  purposes  of  the  projected 
railway.  But  that,  except  in  advising  with  his  father  upon  the  sub- 
ject of  such  suit,  W.  T.  Ireston  had  not  taken  or  been  party  to  any 
proceedings,  nor  had  he  any  interest  hostile  to  the  company,  and  that 
his  sole  purpose  in  seeking  to  become  a  shareholder  was  to  prevent 
any  illegal  appropriation  of  the  company's  funds. 

From  the  affidavits  of  the  directors  of  the  company  in  opposition 
to  the  rule,  it  appeared  that  at  a  general  meeting  of  the  shareholders 
on  the  3d  of  October,  1848,  duly  convened,  it  was  unanimously  re- 
solved, ^^  That,  it  appearing  to  this  meeting  highly  desirable,  in  the 
present  state  of  monetary  affairs,  to  defer  the  construction  of  the 
works  of  the  railway  until  a  more  favorable  period,  the  directors  be 
and  are  hereby  required  upon  the  1st  of  November  next,  to  return  to 
each  shareholder  14^.  per  share  of  his  paid-up  capital,  upon  applica- 
tion by  letter,  and  the  production  and  transmission  of  the  share  certi- 
ficates to  the  secretary,  at  the  office  of  the  company  in  Manchester." 
And  at  another  general  meeting  of  the  shareholders  held  on  the  24th 
of  October,  1848,  and  duly  convened,  it  was  unanimously  resolved 
<'  That  the  resolution  passed  on  the  3d  inst.  for  a  return  of  14^.  per 
share  be  confirmed,  and  that  a  sum  of  not  less  than  IO5.  per  share,  as 
the  first  instalment  thereof,  be  paid  on  the  1st  of  November  next." 
And  at  another  general  meeting  of  the  shareholders,  held  on  the  15th 
of  November,  1848,  and  duly  convened,  it  was  unanimously  resolved, 
"^  That  the  resolution  passeci  on  the  3d  of  October  last  for  a  return 
of  14^.  per  share  of  the  paid-up  capital,  and  subsequently  confirmed 
on  the  24th  of  October  ult,  and  towards  which  an  instalment  of  10^. 
has  been  made,  be  again  confirmed,  and  that  the  balance  of  4^.  per 
share  return  be  made  by  the  directors  after  they  shall  have  obtained 
the  necessary  funds  for  that  purpose,  by  such  instalments  and  at  such 
times  as  they  in  their  discretion  may  think  necessary  to  the  interests 
of  the  proprietary."  That  the  said  resolutions  were  extensively  pub- 
lished and  circulated  in  the  London  newspapers,  and  in  the  newspa- 
pers circulating  in  the  county  of  York.  That  in  the  month  of  No- 
vember, 1848,  a  considerable  portion  of  the  unapplied  subscriptions 
of  the  shareholders  was  returned  to  and  accepted  by  the  shareholders, 
and  that  at  divers  other  subsequent  periods  other  portions  of  the  said 
subscriptions  have  been  repaid  to  and  accepted  by  the  said  share- 
holders, in  pursuance  of  the  said  resolutions.  That  the  period  granted 
by  the  act  incorporating  the  said  company  for  the  compulsory  pur- 
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chase  of  land  for  the  making  of  the  said  railway  expired  on  the  26th 
of  June,  1849,  but  was  extended  to  the  26th  of  June,  1851,  by  her  ma* 
jesty's  commissioners  of  railways,  under  the  authority  of  the  statute 
in  that  behalf  made.  That  the  making  of  the  said  railway  was  yirtu- 
ally  abandoned  from  the  said  3d  of  October,  1848.  That  John  Smith 
was  a  shareholder  of  the  said  company  before  and  at  the  times  of  the 
said  meetings  of  the  3d  of  October,  1848,  24th  of  October,  1848,  and 
the  15th  of  November,  1848 ;  and  for  a  long  time  after  the  said  15th 
of  November,  1848 ;  and  assented  to  the  said  resolutions  made  at  the 
said  meetings  of  the  said  3d  and  24th  of  October,  1848,  and  the  15th 
of  November,  1848 ;  and  that  in  the  month  of  Octx)ber,  1848,  the  said 
John  Smith  sent  to  the  said  company  a  request  signed  by  him  with 
the  certificates  for  twenty-five  shares,  and  requesting  the  return  of  the 
same,  <'  together  with  the  first  instalment  of  IO5.  per  share,  being  a 
return  to  that  amount  of  my  paid-up  capital  in  the  said  company, 
pursuant  to  the  resolution  of  the  adjourned  extraordinary  general 
meeting  of  the  shareholders  held  on  the  24th  of  October,  l&fe."  That 
the  five  shares  bought  by  W.  T.  Preston  were  parcel  of  the  said  twen- 
ty-six shares.  That  in  the  month  of  November,  1848,  the  said  John 
Smith  was  paid  the  sum  of  13/.  being  after  the  rate  of  IO5.  per  share 
on  the  said  twenty-six  shares,  pursuant  to  the  said  request  and  reso- 
lution, and  gave. a  receipt  for  the  same.  That  on  the  22d  of  Decem- 
ber, 1848,  and  while  the  said  J.  Smith  was  the  holder  and  proprietor 
of  the  said  twenty-six  shares,  a  by-law  was  made  and  passed  by  the 
board  of  directors  of  the  said  company,  in  due  form  of  law,  which 
«  Ordered,  that  the  following  by-law  be  made  and  come  into  opera- 
tion forthwith  ;  that  all  transfers  of  shares  in  this  company  which  shall 
hereafter  be  delivered  to  the  secretary  for  registration,  shall,  before 
such  secretary  shall  enter  a  memorial  thereof  in  the  *  register  of  trans- 
fers,' be  laid  before  the  directors  at  the  first  board-meeting  after  the 
same  transfers  shall  have  been  so  delivered ;  and  the  secretary  is  here- 
by required  not  to  raster  any  transfer  of  shares  without  first  having 
received  an  order  of  a  board-meeting  to  that  effect ; "  and  that  a  copy 
thereof  was  advertised  in  the  newspapers  and  sent  to  each  shareholder 
in  the  said  company  in  January,  1849.  That  the  said  by-law  had 
since  the  said  22d  of  December,  1848,  been  and  still  was  in  full  force 
and  virtue,  and  the  same  had  not  been  in  any  manner  altered  or  re- 
pealed, and  had  never  been,  except  by  the  said  W.  T.  Preston,  com- 
plained of  by  anybody. 

The  affidavit  of  the  company's  secretary  further  stated,  that  the 
certificates  of  the  said  five  shares  accompanied  the  said  transfer,  and 
had  stamped  and  impressed  thereon  "  IO5.  returned  the  1st  of  No- 
vember, 1848,  C.  M.  W.  Secretary."  That  on  the  27th  of  October, 
1861,  he  was  served  with  a  copy  of  a  writ  of  summons,  at  the  suit  of 
the  said  W.  T.  Preston,  against  the  said  company,  in  an  action  on 
the  case ;  and  that  before  the  said  railway  company  appeared  therein 
a  notice  was  served  on  the  part  of  the  said  W.  T.  Preston,  counter* 
manding  such  service ;  but  such  action  so  commenced  as  aforesaid 
had  not  to  his  knowledge  or  belief  been  discontinued  by  any  rule  of 
the  said  court     That  such  action  and  the  rule  obtained  herein  for  a 
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mandamus  against  the  said  company  related  to  the  same  causes  of 
action. 

The  affidavit  of  the  said  J.  Smith  stated  that  he  folly  agreed  and 
aoquiesced,  and  assented  to  the  resolutions  of  the  said  company  made 
on  the  3d  of  October,  1848,  the  24th  of  October,  1848,  and  the  15th 
of  November,  1848 ;  and  that  he  always  acquiesced  in  and  approved 
of  the  by-law  respecting  transfers  of  shares  in  the  said  company 
made  on  the  22d  of  December,  1848.  It  was  further  stated  that  W. 
T»  Preston's  father  had  filed  a  bill  in  chancery  against  the  company, 
to  enforce  the  speciiio  performance  of  an  agreement  for  the  taking  of 
certain  lands  for  the  purposes  of  the  projected  railway,  and  that  it 
was  stated  in  the  answer  to  such  bill  that  an  assignment  had  been 
made  to  W.  T.  Preston  by  his  father,  of  the  sum  which  he  claimed 
to  be  due  from  the  company,  and  that  it  was  believed  that  the  man- 
damus was  applied  for  on  behalf  of  his  father  and  for  a  similar  pur^ 
pose,  and  not  lor  the  purpose  of  acquiring  a  bond  fide  interest  in  the 
company. 

The  Attorney' OenercU  (T.  Jones  with  him,)  showed  cause.  The 
question  is,  whether  the  prero^tive  writ  of  mandamus  ought  to  issue 
to  compel  that  to  be  done  which  is  required  by  the  8  &  9  Vict  c.  16, 
s.  15 ;  and  upon  the  facts  as  they  appear  here,  the  court  ought  not  to 
grant  it  But,  first,  this  is  not  a  case  in  which  the  writ  of  mandamus 
applies  at  all.  It  is  utterly  impossible  for  the  company  to  carry  out 
the  railway  now,  and  the  present  is  no  more  than  an  attempt  to  en- 
force a  matter  of  a  private  nature  between  the  shareholders.  In  The 
Kinff  v.  The  London  Assurance  Company^  5  B.  &  Aid.  899,  a  manda- 
mus was  refused,  to  permit  a  transfer  of  stock  to  be  made  in  the  books 
of  the  company. 

[Lord  Campbell,  C.  J.  The  14th  and  15th  sections  seem  to  con- 
template an  acting  efficient  company,  and  confer  a  legal  right] 

Then  it  is  a  right  enforceable  by  action. 

[Lord  Campbell,  C.  J.  In  an  action  onlv  damages  would  be  re- 
covered, and  the  full  object  of  the  party  would  not  be  answered.] 

If  there  is  a  personal  injury,  an  action  for  damages  may  be  brought, 
and  in  fact  the  affidavits  show  that  an  action  has  been  brought 
against  the  company.  It  would  be  trifling  with  the  writ  to  grant  it 
in  this  case,  for  in  truth  there  has  been  no  injury  done  to  the  party. 
Section  15,  does  not  prevent  the  right  to  have  shares  registered  being 
made  subject  to  arrangements  between  the  shareholders,  and  here  the 
affidavits  show  that  such  arrangements  have  been  made  as  disentitle 
the  applicant  to  have  the  shares  registered.  Smith  was  a  party  to 
and  bound  by  those  arrangements,  and  he  could  not  transfer  any 
greater  right  than  he  possessed  himself  to  the  present  applicant,  who 
had  abundani  notice  of  the  state  of  the  company  and  of  its  having 
been  abandoned  when  the  transfer  was  made  to  him.  (He  was  then 
stopped.) 

Athertonj  (T.  Atkinson  with  him,)  on  behalf  of  the  secietary.  The 
affidavits  show  that  the  application  is  not  made  bond  fide.    It  is  an 
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attempt  indirectly  to  aid  the  proceedings  in  equity  against  the  com- 
pany. 

Bliss  and  Wheeler,  contra.  The  real  gronnd  of  objection  seems  to 
be,  that  this  is  not  a  bond  fide  application,  and  it  is  a  new  one ;  bnt 
there  is  nothing  in  the  affidavits  to  warrant  that  objection. 

[Lord  Campbell,  C.  J.  What  interest  had  Preston,  before  he 
bought  the  shares,  in  the  way  in  which  the  company  shonld  be 
wound  up  ?] 

His  interest  as  one  of  the  public  alone  is  sufficient.  The  company 
enter  into  a  contract  with  the  public,  who  have  an  interest  in  the 
railway  being  made,  and  in  the  matters  connected  with  it 

[Lord  Campbell,  C.  J.  As  one  of  the  public,  he  might  have  an 
interest  to  compel  the  carrying  out  of  the  undertaking.] 

It  does  not  appear  that  this  is  an  abandoned  company.  Even  if 
these  compulsory  powers  are  at  an  end,  the  corporation  itself  is  not, 
and  it  does  not  appear  that  they  have  not  abundant  funds. 

[Lord  Campbell,  C.  J.  They  have  returned  the  funds  to  the 
shareholders.] 

But  there  may  still  be  some  remaining.  The  company  had  no 
power  to  distribute  the  funds  in  the  manner  they  have  done,  and  they 
may  be  considered  to  a  certain  extent  the  funds  of  the  public.  They 
referred  to  The  Queen  v.  TTie  London  and  North-  Western  Railway 
Oompanyy  20  Law  J.  Rep.  (n.  s.)  Q.  B.  399 ;  s.  c.  6  Eng.  Rep.  220. 

Lord  Campbell,  C.  J.  This  rule  ought  to  be  discharged ;  not, 
however,  on  the  ground  that  there  was  an  estoppel  running  with  the 
transfer  of  the  shares,  or  on  the  ground  of  the  existence  of  the  by- 
law, or  of  the  action  being  pending,  although  the  latter  would  have 
been  an  answer,  if  the  action  had  been  pending ;  but  it  was  not,  hav- 
ing been  virtually  abandoned ;  but  upon  this  ground,  that  it  is  quite 
clear  from  the  affidavits  that  the  applicant  is  not  proceeding  bonA 
fide  in  becoming  a  shareholder  in  the  undertaking.  He  clearly  had 
no  interest  until  July,  1851,  and  although  at  that  time  it  does  not  ap- 
pear that  the  undertaking  was  absolutely  abandoned,  yet  it  is  not 
disputed  that  in  October,  1848,  a  resolution  was  passed,  suspending 
the  further  carrying  on  of  the  works,  and  for  a  return  of  the  greater 
part  of  the  amount  of  the  subscriptions ;  and  so  matters  remained 
until  the  26th  of  June,  1851,  at  which  time  the  applicant  had  acquired 
no  interest  whatever.  Then,  in  July,  1851,  he  buys  five  shares,  but 
quo  intuitu  ?  clearly  not  with  any  notion  of  becoming  a  bond  fide 
shareholder,  with  a  view  of  the  undertaking  being  carried  out  with 
effect.  Then  it  is  said  that,  as  one  of  the  public,  he  has  an  interest 
in  ascertaining  how  the  funds  are  applied;  but  before  the  purchase 
of  the  shares  he  could  have  no  interest  in  that  whichT  is  merely  a 
shareholder's  question  inter  se.  He  might  as  a  landholder  have  had 
an  interest  in  the  completion  of  the  line,  but  none  whatever  in  the 
distribution  of  the  funds.  This  application,  therefore,  is  not,  I  think, 
made  bond  fide,  and  we  ought  not  to  interfere  by  the  prerogative  writ 
of  mandamus. 
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Ck>LERiDGE,  J.  I  am  of  the  same  opinion ;  and  I  desire  to  rest  my 
opinion  entirely  on  the  ground  of  the  personal  disqualification  of  the 
party  applying.  I  give  no  opinion  upon  the  effect  of  the  by-law,  or 
as  to  whether  the  act  of  the  members  then  forming 'the  company 
would  estop  those  who  became  members  afterwards  from  disputing 
what  had  been  done;  but  simply  on  the  want  of  bona  fides  on  the 
part  of  the  applicant.  Preston,  necessarily  with  notice  of  what  had 
before  taken  place,  purchases  the  shares.  I  say  necessarily  with  no- 
tice, because  the  return  of  10s.  and  the  resolution  are  stamped  on  the 
back  of  the  certificate  of  the  shares  when  purchased  by  him.  We 
cannot  but  see  that  it  was  not  with  a  band  fide  motive  qua  share- 
holder, that  he  purchased  the  shares,  and  I  think,  therefore,  the  court 
ought  not  to  interfere. 

Erle,  J.  To  entitle  the  applicant  to  make  this  rule  absolute,  he 
should  satisfy  us  that  he  has  some  legal  right,  and  no  other  sufficient 
remedy.  Here  the  question  rests  upon  the  powers  given  by  the  act 
of  parliament,  and  no  doubt  there  is  the  sanction  of  this  court  for  say- 
ing that  a  landholder  may  have  a  legal  right  with  respect  to  the  com- 
pany, and  may  in  some  respects  deal  with  them  as  persons  who  have 
contracted  to  make  the  proposed  line ;  but  when  the  time  for  com- 
pulsorily  taking  lands  against  the  will  of  the  landowners  has  expired, 
this  coturt  has  decided  that  such  statutory  right  is  at  an  end,  ana  that 
a  mandamus  will  not  be  granted.  In  this  case  the  compulsory  powers 
expired  in  June,  1851,  and  at  that  time  the  applicant  had  nothing  to 
do  with  the  company.  Before  June,  1851,  the  only  right  that  he  could 
have  had  would  have  been  to  compel  the  completion  of  the  line ;  and 
after  June,  that  right  was  taken  away  firom  him.  Then,  what  sub- 
sequent power  is  conferred  upon  him  by  the  purchase  of  shares  ? 
There  was  no  longer  any  line  to  be  made,  and  no  shares  to  be  held; 
but  that  which  is  put  forward  is,  a  desire  as  one  of  the  public  to  make 
the  members  of  the  company  retrace  their  steps  with  respect  to  the 
40^.  per  share  returned,  and  to  bring  the  amount  again  into  the  cor- 
poration fund.  But  if  the  line  cannot  be  made,  I  am  quite  at  a  loss 
to  know  why  this  fund  is  to  be  again  got  together,  to  be  kept  for  an 
indefinite  time ;  and  I  do  not  see  how  the  company  can  be  charged 
with  an  unlawful  act,  when  by  consent  they  divide  the  money  con- 
tributed amongst  the  members,  and  which  could  not  have  been  ap- 
plied to  make  the  projected  line  after  July,  1851.  The  purchase  of 
the  shares  did  not  give  any  right  of  proceeding  in  respect  of  which 
this  writ  should  be  granted. 

Crompton,  J.  I  am  quite  of  the  same  opinion.  I  think  it  would 
be  an  abuse  of  the  writ  of  mandamus  to  grant  it  in  this  case ;  and  I 
found  my  opinion  on  the  ground  that  it  appears  from  the  facts  that 
the  application  is  not  made  bondfide^  but  indirectly,  for  an  improper 
purpose. 

^   Ride  discharged^  mth  costs. 

35* 


414  COURT  OP  QUEEN'S  BENCH,  1852. 

Bear  v.  Bromley. 


Bear  &  others  t;.  Bromley.^ 

April  16^  1852. 

Mutual  Benefit  Society—''  Purpose  of  Ptofil^' —1  Sf  8  VicU  c.  110, 

5.  2 — Registration. 

A  mutual  benefit  society  consisted  of  more  than  twenty-five  memben,  and  bad  a  joint-stock 
fund  raised  bj  subscriptions,  portions  of  which  were  from  time  to  time  advanced  to  mem- 
bers of  the  society  by  way  of  loan  at  5/.  per  cent,  interest :  the  sums  so  advanced  were  put  up 
to  competition  among  the  members,  and  the  member  wno  bid  highest  obtained  the  loan  :-- 

Bddf  not  a  society  or  company  established  **for  any  purpose  of  profit "  within  Sect  2  of 
Stat  7  &  8  Vict  c.  110,  and  therefore  not  requiring  to  be  zegisteied. 

Debt  by  the  plaintiffs,  as  trastees  of  a  Mutual  Friends  Society, 
against  the  defendant,  as  maker  of  a  promissory  note  for  80/.,  with 
interest  at  52.  per  cent,  payable  on  demand.  Fourth  plea,  that  the  con- 
sideration  for  the  promissory  note  in  the  first  count  mentioned  was 
money  lent  to  the  defendant  by  a  joint-stock  company,  that  is  to  say, 
a  partnership,  which  before  and  at  the  time  of  the  said  lending  con- 
sisted of  more  than  twenty-five  members,  to  wit,  persons  whose  names 
are  to  the  defendant  unknown,  the  said  number  of  more  than  twenty- 
five  not  being  caused  by  an  admission  subsequent  on  devolution  or 
other  act  of  law ;  which  said  joint-stock  company  had,  before  the 
said  lending,  and  after  the  1st  of  November,  18^,  to  wit,  on  &c.,  been 
established  in  England,  to  wit,  at  Colchester,  in  the  county  of  Essex, 
for  a  purpose  of  profit,  to  wit,  for  the  purpose  of  lending  money  at 
interest,  and  making  profit  thereby,  and  was  not  a  banking  company, 
school,  or  scientific  or  literary  institution,  or  friendly  society,  loan  so- 
ciety, or  benefit  building  society,  duly  certified  and  enrolled  under  the 
statute  in  force  respecting  such  societies ;  nor  was  the  said  company 
incorporated  by  statute  or  charter,  nor  was  it  authorized  by  statute 
or  letters-patent  to  sue  and  be  sued  in  the  name  of  any  officer  or  per- 
son. That  in  lending  the  said  money  to  the  defendant  the  said  com- 
pany acted  otherwise  than  provisionally,  in  accordance  with  the 
statute  in  such  case  made ;  and  that  the  said  company  had  not  at  the 
time  of  lending  the  said  money  obtained  a  certificate  of  complete 
registration,  as  provided  in  and  by  the  statute  in  such  case  made ; 
but  the  said  company  at  the  time  of  the  making  of  the  said  note,  to 
wit,  on  the  8th  March,  1849,  illegally,  and  contrary  to  the  form  of  the 
statute  in  such  case  made,  lent  to  the  defendant  a  certain  sum  of 
money,  to  wit,  802.,  out  of  the  funds  of  the  said  companV)  at  interest, 
and  with  a  view  to  the  profit  of  the  said  company,  and  m  the  course 
of  carrying  on  the  business  of  the  said  company.  That  the  defendant 
made  the  said  note,  and  delivered  the  same  to  the  plaintiffs,  they  then 
being  the  trustees  of  the  said  company,  and  at  the  request  of  the  said 
company,  and  for  their  benefit,  to  secure  to  the  said  company  the 
payment  of  the  money  so  lent,  and  interest  as  aforesaid,  and  in  consi- 
deration of  the  said  loan,  and  without  any  other  value  or  considera- 
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tion.  Verification.  Replication  to  the  fourth  plea,  that  the  defend- 
aat  of  his  own  wrong,  and  without  the  cause  in  that  plea  alleged, 
neglected  to  pay,  and  did  not  pay,  and  made  default  in  payment  of 
the  said  debts  and  moneys  in  the  declaration  in  that  behalf,  in  manner 
and  form,  &c 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1851,  it  appeared  that  the  society,  of  which 
the  defendant  was  a  member,  was  established  at  Colchester,  in  1848, 
for  raising  by  subscriptions  a  sum  of  money,  and  lending  the  same  to 
the  members  at  interest  The  society  consisted  of  more  than  one 
hundred  members,  who  held  shares  of  40/.  each,  and  when  loans  were 
about  to  be  made  by  the  society  they  were  put  up  for  sale  at  a  meet- 
ing of  the  members,  and  the  highest  bidder  was  the  purchaser.  The 
premiums  on  the  loans  were  payable  by  monthly  instalments,  and 
went,  together  with  the  interest,  into  the  general  fund  stock  of  the 
society.  The  rules  of  the  society  were  the  same  as  those  of  the 
Woodbridge  Mutual  Benefit  Society.  See  Silver  v.  Barnes^  6  Bing. 
N.  C.  180.  The  defendant  had  incurred  fines  on  this  account  to  the 
amount  of  1/.  55.  4d,  and  the  note  in  question  had  been  given  by 
him  to  secure  the  repayment  of  a  loan  made  to  him  by  the  society. 
It  was  objected  for  the  defendant,  that  the  note  was  one  which  could 
not  be  sued  upon,  because  it  was  a  note  given  upon  the  consideration 
of  money  lent  by  a  joint-stock  society,  consisting  of  more  than  twenty- 
five  members,  established  for  the  purpose  of  profit,  and  which,  there- 
fore, required  to  be  registered  under  the  Joint-stock  Companies  Re- 
gistration Act,  7  &  8  Vict  c  110.  A  verdict  was  entered  for  the 
plaintiff  for  63/.  1^.  4(2.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit 

Horn  now  moved  accordingly.  The  fourth  plea  involves  the  im- 
portant question  of  the  legality  of  unenrolled  friendly  societies,  loan 
societies,  benefit  building  societies,  and  other  similar  societies,  unless 
they  are  registered  in  pursuance  of  stat  7  &  8  Vict  c.  110.  Sect.  2 
enacts,  that  the  act  shall  apply  to  every  joint-stock  company  esta- 
blished "  for  any  commercial  purpose,  or  for  any  purpose  of  profit," 
except  certain  companies,  institutions,  and  societies  therein  specified. 
Benefit  building  societies  are  excepted,  and  there  could  be  no  reason 
for  that  exception,  unless  it  was  considered  that  they  would  fall 
within  the  description  of  companies  or  partnerships  for  the  purpose 
of  profit.  Such  a  society  as  this  is  to  be  treated  as  an  ordinary  part- 
nership. [He  cited  Silver  v.  Barnes^  6  Bing.  N.  C.  180 ;  Beaumont 
V.  Meredith,  3  V.  &  B.  180 ;  and  Regina  v.  Whitmarshy  15  Q.  B.  600 ; 
s.  c,  nom.  Regina  v.  The  Registrar  of  Joint^stock  Companies,  15  Jur. 
7.]  At  the  winding  up  of  the  society's  affairs  the  non-borrowing 
members  would  receive  a  profit  upon  the  sums  they  had  contributecf, 
derived  from  the  payments  made  by  the  bonowing  members  by  way 
of  premium  and  interest  for  advances,  and  also  from  fines  imposed  for 
breaches  of  the  regulations.  The  j)rofits  accruing  from  the  money 
transactions  of  the  society  to  the  non-borrowing  members  constitute 
it  a  company  established  for  the  purpose  of  profit  within  sect  2  of 
Stat  7  &  8  Vict  c.  110. 


416  COURT  OF  QUEEN'S  BENCH,  1852. 

Regina  v*  The  Recorder  of  Leeds. 

Lord  Campbell,  C.  X  This  point  is  worthy  of  being  considered, 
and  it  has  been  considered  and  determined  in  Regina  v.  WhUmarsk^  15 
Q.  B.  600;  B.  c,  nom.  Regina  y.  Tlie  Registrar  of  Joint'Stock  (hm* 
paniesj  15  Jur.  7.  The  rule  there  laid  down  for  determining  what 
societies  are  to  be  considered  as  societies  established  for  any  purpose 
of  profit  within  sect  2  of  stat  7  &  8  Vict  c.  110,  so  as  to  require 
registration,  is  to  ascertain  whether  the  profit  is  a  profit  to  be  obtain* 
ed  by  the  society  as  such,  not  whether  any  individual  member  is  a 
gainer  ox  loser  by  its  transactions.  This  is  not  such  a  society.  When 
all  the  transactions  of  the  society  are  wound  up,  some  of  the  members 
may  gain  and  some  may  lose,  but  the  society  would  gain  nothing. 
Therefore  the  statute  does  not  apply,  and  the  plea  is  not  proved. 

WiGHTMAN,  J.  I  am  opinion  that  this  is  not  a  society  established 
^  for  the  purpose  of  profit,"  such  as  is  contemplated  by  sect.  2  of  stat 
7  &  8  Vict  c  110.     The  case  is  precisely  within  Regina  v.  Whitmarstu 

Erle,  J.  The  principle  of  Regina  v.  Whitmarsh  is,  that  when  several 
persons,  being  partners  or  shareholders,  have  subscribed  money,  and 
carry  on  business  substantially  for  the  benefit  of  the  individual  members 
among  themselves,  and  not  for  the  benefit  of  the  society  as  such,  that 
is  not  a  partnership  or  company  established  '<  for  any  purpose  of  pro- 
fit" within  the  meaning  of  sect  2  of  stat.  7  &  8  Vict  c  110.  As 
between  themselves,  the  members  of  this  society  have  made  a  profit^ 
able  investment  of  their  money ;  but  externally  they  gain  nothing. 
The  dealings  of  the  society  are  exclusively  with  the  members,  for  the 
benefit  of  the  members.  The  ground  of  the  judgment  in  Reg.  v. 
WhUmarsh  applies  to  this  case. 

Crompton,  J.y  concurred* 

Rule  refused. 


Regina  v.  The  Recorder  of  Leeds.^ 

Bail  Court.    Haj  6,  1852. 

Bastardy  Order — Notice  of  Recognizance — 8  Tid^  c.  10,  s.  3. 

B  having  been  adjudged  the  putatire  father  of  twin  bastard  children,' two  orden  of  affiliation 
were  drawn  np  and  served.  He  gave  notice  of  appeal,  and  entered  into  two  recognizancea, 
under  the  7  &  8  Vict  c.  101,  8.  4,  and  subsequently  g<^ve  notice  to  the  mother,  under  the 
8  Vict.  c.  10,  8.  3,  that  he  had  entered  into  "  a  recognizance  "  to  try  *^  an  appeal"  against 
"  an  order  "  of  affiliation  made,  &c  whereby  he  was  adjudged  to  be  the  putative  father  of 
two  bastard  children :  — 

Hdd^  that  such  notice  was  sufficient,  inasmuch  as  it  must  be  taken  to  have  given  reasonable 
information  to  the  mother  that  B.  had  entered  into  recognizancea  to  try  i^peals  against 
the  two  orders. 

« 
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The  qaestion  in  sacfa  cases  is,  whether,  looking  at  all  the  circumstances,  reasonable  infonn- 
ation  has  been  conveyed  bj  the  notice. 

This  was  a  rule  calling  upon  the  recorder  of  Leeds  and  Jane  TaS'^ 
ker  to  show  cause  why  a  mandamus  should  not  issue,  commanding 
the  said  recorder  to  enter  continuances  and  hear  two  appeals  against 
two  orders  of  affiliation,  whereby  Mark  Barber  was  adjudged  to  be 
the  putative  father  of  two  bastard  children.  The  facts  of  the  case 
were  as  follows : — Jane  Tasker  having  been  delivered  of  twin  bastard 
children,  and  obtained  a  summons  against  Mark  Barber  as  their  pu- 
tative father,  the  justices  before  whom  the  summons  was  heard  ad- 
judged him  to  be  the  father,  and  made  a  verbal  order  for  payment  by 
him  of  1$.  per  week  for  each  child.  Two  formal  orders,  one  in  respect 
of  each  child,  were  subsequently  drawn  up  and  served.  The  appel- 
lant gave  a  verbal  notice,  at  the  hearing,  that  he  would  appeal  against 
the  decision  of  the  justices,  and  subsequently  entered  into  two  recogni- 
zances, pursuant  to  the  4th  section  of  the  7  &  8  Vict,  c  101,  and 
afterwards  gave  notice  to  the  woman  in  these  terms :  — 

<<  Borough  of  Leeds,  in  1  As  attorneys  for  and  on  behalf  of  Mark 
the  county  of  York,  >  Barker,  of  Leeds,  in  the  county  of  York,  wool- 
to  wit.  )  sorter,  we  do  hereby  give  you  notice  that  the 

said  Mark  Barber  has  entered  into  a  recognizance,  before  Charles  Gas- 
coigne  Maclea,  Esq.,  one  of  her  majesty's  justices  of  the  peace  acting 
in  and  for  the  said  borough  of  Leeds,  in  the  said  county  of  York,  to 
try  an  appeal,  at  the  next  general  quarter  sessions  of  the  peace  to  be 
holden  at  Leeds,  in  and  for  the  borough  of  Leeds,  against  an  order 
of  affiliation  made  on  the  27th  day  of  December  last,  whereby  the 
said  Mark  Barber  was  adjudged  to  be  the  putative  father  of  two  bas- 
tard children,  of  which  you,  Jane  Tasker,  had  then  lately  been  de- 
livered.   Dated  the  5th  day  of  January,  1852. 

**  Yours,  &c., 

<'  Ferne  &  ROOKE, 
^  Attorneys  for  the  said  Mark  Barber. 

"  To  Jane  Tasker,  and  to  John  Hope  Shaw,  Esq., 
and  Darnton  Lupton,  Esq." 

Two  appeals  were  entered,  one  against  each  order.  When  the 
first^came  on  for  trial,  the  appellant  was  required  to  prove  his  notice 
of  recognizance ;  and  upon  proof  of  the  above  notice,  it  was  objected 
that  there  was  no  such  order  as  that  described  in  the  notice,  and  that 
he  had  entered  into  no  such  recognizance  as  that  mentioned  therein. 
The  recorder  held  the  notice  to  be  bad  and  dismissed  the  appeaL 
When  the  second  appeal  was  called  on,  the  same  notice  of  recogni- 
zance was  put  in,  and  the  appeal  also  was  dismissed  upon  the  same 
ground. 

Pickering'  now  showed  cause.  The  justices  were  right  in  making 
two  distinct  orders.    Regina  v.  Martin,  8  Jur.  571.     Then  the  notice 
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of  recognizance  was  bad,  because  there  was  no  such  order  as  that  de- 
scribed in  it,  there  being,  in  fact,  two  orders,  and  not  one,  as  alleged 
in  the  notice.  The  appellant  states  that  he  had  entered  into  a  recog* 
nizance,  whereas  he  had  entered  into  two,  one  for  each  appeal.  The 
recorder,  therefore,  was  right  in  dismissing  both  the  appeals  for  want 
of  a  proper  notice  of  recognizance.  The  7  &  8  Vict  c.  101,  s.  4,  re- 
quires, that  within  twenty-four  hours  after  the  adjudication  and 
making  of  any  order,  the  patative  father  shall  give  notice  of  ap- 
peal to  the  mother,  and  within  seven  days  give  sufficient  security 
by  recognizance.  Then  followed  the  8  Vict  c.  10,  the  3d  section 
of  which  enacts,  that  the  party  entering  into  any  such  recognizance 
shall  forthwith  give  or  send  a  notice  in  writing  of  his  having  so 
entered  into  such  recognizance  to  the  woman  in  whose  favor  said 
order  shall  have  been  made:  and  unless  he  shall  enter  into  the 
recognizance  before  one  of  the  justices  who  shall  have  made  the 
order,  to  one  at  least  of  such  justices ;  and  in  default  of  his  giving 
or  sending  such  notice  or  notices,  the  appeal  shall  not  be  allowed 
Where  the  right  of  appeal  is  given  by  a  statute,  the  conditions  pre- 
liminary to  that  right  must  be  strictly  complied  with.  Regina  v.  Tke 
Inhabitants  of  KiniboUon^  6  Ad.  &  El.  603 ;  Reg.  v.  The  Justices  of 
Lincolnshire^  3  B.  &  Cr.  548 ;  Regina  v.  The  Justices  of  the  West  Ridings 
4  B.  &  Ad.  685.  The  case  of  Regina  v.  HolboroWy  3  New  Sess.  Cas. 
723,  decides  merely  that  it  is  not  necessary  to  set  out  in  the  notice 
the  condition  of  the  recognizance,  and  does  not  affect  this  case,  where 
there  has  been  no  such  notice  as  is  required  by  the  statute,  and  in 
which  there  is  no  such  order  as  that  mentioned  in  the  notice.  Regina 
v.  The  Justices  of  Oxfordshire^  4  Q.  B.  177,  has  not  the  slightest  ap- 
plication to  this  question.  There  three  persons  were  convicted  in 
separate  convictions,  and  they  gave  a  joint  notice  of  appeal ;  whereas 
here  there  is  one  appellant  and  two  convictions.  Suppose  a  person, 
who  is  convicted  of  three  separate  offences,  gives  notice  that  he  has 
entered  into  a  recognizance  against  a  conviction,  such  notice  would 
clearly  be  insufficient 

[Coleridge,  J.  You  are  now  putting  a  case  entirely  different  in 
principle  from  either  of  the  cases  cited,  which  seems  to  show  that  a 
notice  may  be  good,  although,  strictly  taken,  inaccurate  as  to  facts.] 

In  Regina  v.  The  Justices  of  Oxfordshire^  each  party  complied  with 
the  statute,  by  giving  notice  of  appeal. 

Hardy^  in  support  of  the  rule.  The  question  is,  whether  there  is 
not  enough  on  the  face  of  this  notice  to  make  it  apply  to  both  appeals. 
The  woman  would  know  that  these  appeals  were,  in  fact,  one  and 
the  same,  and  the  notice  sufficiently  indicates  that  an  appeal  would 
be  prosecuted  against  each  order.  Lord  Denman,  in  Regina  v.  The  JuS'^ 
tices  of  Oxfordshire^  said,  "  The  question  must  be,  whether  there  can 
be  any  doubt  as  to  the  order  to  which  the  notice  refers."  The  intention 
of  the  statute  in  requiring  a  notice  to  be  given  was,  that  the  woman 
might  be  informed  of  the  time  and  place  where  the  trial  would  be 
had.  So,  in  other  notices,  all  that  the  courts  require  is,  that  informa- 
tion should  be  conveyed  to  the  person  affected  by  them  of  the  trial, 
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that  he  may  be  there  to  try  the  question  at  issue.  Jones  v.  MchollSj 
13  M.  &  W.  361.  In  Regina  v.  The  Justices  of  Denbighshirey  9  Dowl. 
509,  a  notice  of  appeal  against  an  order  of  removal  misdescribed  the 
Christian  name  of  one  of  the  removing  magistrates,  but  it  was  held 
that  the  description  was  sufficient  to  give  reasonable  information. 

Coleridge,  J.  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute ;  and  I  think  it  ought  to  be  so  upon  looking  at  the  plain  inten- 
tion of  this  act  of  parliament,  and  the  principles  mid  down  in  Regina 
V.  The  Justices  of  Oxfordshire,  This  statute  was  framed  for  the  very 
purpose  of  avoiding  all  questions  which  are  beside  the  merits  of  the 
case,  and  has  reference  to  questions  of  this  kind.  The  statute  requires 
that  a  person  who  has  been  adjudged  to  be  the  putative  father  should 
enter  into  a  recognizance,  and  give  notice  to  the  woman  of  his  hav- 
ing done  so ;  and  then  provides,  that  ^*  in  default  of  his  giving  or 
sending  such  notice  or  notices  as  aforesaid,  the  appeal  shall  not  be 
allowed."  Then,  what  are  the  circumstances  of  this  case  ?  The  ma- 
gistrates verbally  give  one  sentence,  that  the  appellant  is  the  puta- 
tive father  of  two  children ;  and  in  the  same  sentence  go  on  to  say 
that  he  is  to  pay  so  much  per  week  for  each  child ;  and  afterwards 
two  orders  are  drawn  up.  The  father,  at  the  time  of  hearing,  gives  a 
notice  of  appeal,  and  it  is  admitted  that  the  proper  recognizances 
were  entered  into ;  the  only  question  being,  whether  the  notice  that 
he  had  entered  into  such  recognizances  is  sufficient  for  the  purpose. 
The  notice  itself  says  that  he  ^  has  entered  i^to  a  recognizance."  No 
doubt  there  may  be  many  cases,  such  as  a  conviction  for  several 
offences  on  the  same  day,  where  a  notice  of  this  kind  might  mislead. 
The  notice  then  goes  on  to  say,  '^  to  try  an  appeal  against  an  order, 
whereby  the  said  Mark  Barker  was  adjudged  to  be  the  putative  father 
of  two  bastard  children."  What  would  any  person  receiving  such  a 
notice  learn  from  it,  but  that  he  had  entered  into  recognizances  to  try 
appeals  against  two  orders  ?  I  have  no  doubt  that,  in  fact,  it  did  and 
would  convey  sufficient  information  to  satisfy  the  purposes  of  the  sta- 
tute. Are  we  tied  up  to  a  strict  construction  of  the  statute  ?  Regina 
v.  The  Justices  of  Oxfordshire^  seems  to  lay  down  the  rule,  that  a  rea- 
sonable notice  is  sufficient,  otherwise  it  would  be  impossible  to  8U» 
tain  that  case.  Three  persons  were  there  convicted  in  separate  con- 
victions ;  there  was  not  one  conviction  of  them  all  three,  but  threa 
convictions  of  each  separately ;  and  if  the  statute  is  to  be  construed 
strictly,  the  notice  given  in  that  case  would  be  bad.  The  question  ia^ 
whether,  looking  at  the  circumstances  of  each  particular  case,  rea- 
sonable information  has  been  conveyed ;  and  I  think  the  recorder  in 
this  case  took  a  wrong  view  of  the  law.  The  statute,  which  contains 
a  schedule  of  forms,  gives  no  form  of  a  notice  of  this  description. 

Rule  absolute. 
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Earl  v,  Dowlino.^ 

Bui  Court    May  4, 185S. 

New  Trial  —  Absence  of  Counsel  and  Attorney. 

A  canse  which  stood  No.  6  on  the  list  for  the  day  was  called  on  at  a  quarter  to  eleren 
o'clock,  and  no  counsel  or  attorney  appearing  for  the  defendant,  the  trial  proceeded, 
and  a  verdict  was  given  for  the  plaintiff.  A  rule  nisi  for  a  new  trial  upon  payment  of 
costs  was  obtained  upon  the  defendant's  affidavit  of  merits ;  and  the  absence  of  counsel 
and  attorney  was  accounted  for  upon  the  ground  that  they  did  not  suppose,  from  the  posi- 
tion of  the  cause  on  the  list,  that  it  could  be  reached  so  early  :— 

Heldj  no  sufficient  ground  for  a  new  triaL 

This  was  a  rule  calling  upon  the  plaintiff  to  show  canse  why,  upon 

Eayment  of  costs,  the  verdict  should  not  be  set  aside  and  a  new  trial 
ad.  It  was  an  action  of  trespass  for  false  imprisonment,  and  the 
only  plea  was  "  not  guilty."  The  cause  came  on  for  trial  at  the  sit- 
tings in  the  present  term.  It  was  No.  6  in  the  list  of  causes  for  the 
day,  and  when  called  on  neither  counsel  nor  attorney  appeared  for 
the  defendant  The  trial  proceeded,  and  a  verdict  was  found  for  the 
plaintiff,  with  lOL  damages.  It  appeared  that,  from  the  position  of 
the  cause  in  the  list,  both  the  counsel  and  attorney  for  the  defendant, 
thinking  there  was  no  chance  of  its  coming  on  at  so  early  an  hour, 
(only  three  quarters  of  an  hour  after  the  sitting  of  the  court,)  had 
not  come  to  the  court,  and  it  was  sworn  by  the  defendant  in  his  affi- 
davit that  there  was  a  good  defence  upon  the  merits,  as  the  defendant 
had  witnesses  to  prove  that  he  had  reasonable  grounds  for  sus|:)ectin^ 
that  the  plaintiff  had  been  guilty  of  the  charge  upon  which  he  had 
been  given  into  custody. 

Lillet/  now  showed  cause,  and  contended  that  this  affidavit  did  not 
disclose  circumstances  sufficiently  special  to  call  upon  the  court  to 
interfere ;  that  parties  had  no  right  to  speculate  as  to  the  time  when 
a  cause  might  be  called  on ;  and  that  as  to  the  merits  which  were  de- 
posed to,  they  could  not.,  even  if  they  existed,  have  been  given  in  evi- 
dence, the  only  plea  being  the  general  issue,  and  matters  of  justifica- 
tion consequently  being  inadmissible. 

Duncan^  in  support  of  his  rule,  argued  that  it  was  sufficient  to 
show,  upon  the  affidavit,  that  there  was  a  good  defence  to  the  action ; 
and  that  the  cases  before  this  on  the  list  having  gone  off  so  much 
more  rapidly  than  could  have  been  reasonably  expected,  the  court 
would,  in  the  exercise  of  its  discretion,  think  this  a  case  in  which  a 
new  trial  should  be  had 

WiGHTMAN,  J.  1  want  to  know  why  the  attorney  was  not  here. 
One  cannot  but  suspect  that  he  had  no  answer  to  the  action ;  it  was 

1 16  Jut.  479. 
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not  even  suggested  that  he  was  here,  or  intended  to  be.  The  circum- 
stance of  his  not  having  made  an  affidavit  is  also  very  extraordinary ; 
no  reasonable  cause  is  assigned  for  his  not  being  present.  I  will 
speak  to  my  brother  Coleridge,  who  tried  the  cause. 

Our.  adv.  vult. 
The  rule  was  subsequently  discharged. 


Hide  discharged. 


Lane  v.  Hill.^ 

April  16, 1853. 

Accatmt  stated — Acknowledgmenit  —  Nominal  Damages. 

^  acknowledgment  of  a  debt,  without  mentioning  the  amount,  will  not  entitle  the  plaintiff 
to  recover  nominal  damages  on  a  count  upon  an  account  stated.    [Erie,  J.,  dissenting.] 

Assumpsit.  First  count  upon  a  banker's  check  for  26/.  5*.,  dated 
the  24th  September,  1851.  Second  count  upon  an  account  stated 
First  plea  to  the  first  count,  that  the  defendant  did  not  make  the 
check  in  that  count  mentioned ;  second  plea  to  the  second  count, 
non-assumpsit.  On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Mid- 
dlesex after  Michaelmas  Term,  in  1851,  evidence  was  given  showing 
that  the  check  was  post-dated  and  thereupon  the  plaintiff  relied  upon 
the  second  count,  and  put  in  the  following  letter,  written  by  the  de- 
fendant to  the  plaintiff,  dated  Sept.  24,  1851: — <*I  must  request 
you  to  oblige  me  by  holding  my  check  till  Monday,  and  in  the  inte* 
rim  I  will  send  you  the  amount  in  cash.  I  made  a  mistake  in  dating 
it  to-day,  as  I  cud  not  expect  to  be  in  funds  till  Friday  or  Saturday." 
It  was  objected  for  the  defendant,  that  this  letter  did  not  support  the 
second  count,  because  no  sum  was  mentioned  in  it.  The  learned 
judge  held  that  it  was  evidence  to  ^o  to  the  jury  of  an  account  having 
been  stated,  though  there  was  no  means  of  ascertaining  the  amount, 
and  directed  a  verdict  for  the  plaintiff  for  Is.  damages,  reserving  leave 
to  the  defendant  to  move  to  enter  a  nonsuit.  In  the  following 
term, 

Januaiy  15.  Paierson  moved  accordingly,  citing  Kirton  v.  Wood^ 
1  M.  &  Kob.  253,  and  Teal  v.  Autey,  2  Br.  &  B.  99. 

[Lord  Campbell,  C.  J.  It  seems  to  be  evidence  of  an  intention 
to  account,  rather  than  of  an  accounting.]  Rule  nisi. 

Knowles  now  showed  cause.  The  letter  of  the  defendant  contains 
an  acknowledgment  of  a  debt  being  due.  In  Teal  v.  Autey^i  2  Br. 
&  B.  99,  the  plaintiffwas  seeking  to  obtein  substantial  damages,  and 

^  16  Jur.  496 ;  21  Law  J.  Eep.  (N.  s.)  Q.  B.  318. 
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did  not  offer  to  take  nominal  damages,  as  in  this  case.  In  order  to 
support  a  connt  upon  an  account  stated,  an  acknowledgment  of  a 
liability,  from  which  a  promise  to  pay  may  be  inferred,  is  enough. 

[Lord  Campbell,  C.  J.  Suppose  an  action  was  afterwards  brought 
upon  the  check,  could  the  judgment  recovered  in  this  case  be  plead- 
ed in  bar?] 

It  might  be  so  pleaded  to  the  extent  of  Is. 

iLoRD  Campbell,  C.  J.  Then  other  actions  might  be  brought,  and 
emand  of  1000/.  might  be  parcelled  out  into  shillings.] 
There  are  exceptions  to  the  rule,  that  there  must  be  an  admission 
of  a  precise  amount  in  order  to  support  a  count  upon  an  account  sta- 
ted. In  Oreen  v.  Davies^  4  B.  &  Cr.  235,  the  plaintiff  did  not  show 
tiiat  the  debt  was  due  to  her  in  her  representative  character,  and  it 
was  not  necessaiy  to  say  whether  the  plaintiff  was  entitled  to  nomi- 
nal damages.     Iiere  the  plaintiff  sues  in  her  own  character. 

Edwin  James  and  PatersoHj  contrii.  In  Trueman  v.  Hurst^  1  T.  R. 
40,  where  it  was  held  that  an  infant  was  not  liable  upon  an  account 
stated,  Lord  Mansfield,  p.  42,  defines  an  account  stated  to  be  ^  an 
agreement  by  both  parties  that  all  the  articles  are  true."  In  Kirton  v. 
Woody  1  Moo.  &  B.  253,  there  was  a  struggle  for  nominal  damages ; 
and  Tindal,  C.  J.,  said  —  "  Assuming  that  the  promise  would  supply 
the  deficiency,  still  there  is  nothing  to  show  what  the  difference  which 
the  defendant  promised  to  pay  is.  It  is  clear  that  the  plaintiff  is  not 
entitled  to  the  whole  sum,  and  on  an  account  stated  you  must  show 
some  precise  sum." 

[Lord  Campbell,  C.  J.  We  must  view  this  case  as  if  the  letter 
of  the  defendant  was  the  only  evidence.  One  item  may  make  an 
account  stated ;  Highmore  v.  Primrose^  6  Man.  &  S.  65 ;  but  there  is 
great  difficulty  in  saying  that  there  is  any  accounting  when  no  item 
is  mentioned. 

Erle,  J.  Suppose  the  ear-witness  of  the  statement  of  an  account 
between  two  parties  could  not  say  whether  the  amount  mentioned 
in  that  accounting  was  lOi.  or  more,  but  was  sure  that  it  was  not 
less  than  10/.] 

In  that  case  there  would  be  evidence  of  an  account  stated ;  here 
the  check,  which  is  the  only  evidence  of  the  account  stated,  must  be 
excluded  from  the  case. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  should  be 
made  absolute.  I  do  not  think  that  a  general  admission  of  a  liability 
to  a  pecuniary  demand,  without  specifying  the  amount  of  it,  amounts 
to  an  account  stated ;  and  I  should  be  sorry  that  there  should  be  such 
a  discrepancy  between  the  language  of  pleading  and  what  is  required 
to  be  proved,  because,  according  to  the  general  understanding  of  man- 
kind, an  accounting  means  a  statement  of  accounts,  and  that  the 
amount  of  the  sum  due  as  the  balance  of  the  account  has  been  as- 
certained and  stated.  One  item  is  sufficient  to  make  an  account  sta- 
ted ;  but  if  no  item  is  mentioned,  I  cannot  understand  how  there  can 
be  an  account  stated.     Here  the  letter  alone  must  be  relied  on.     [His 
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lordship  read  it.]  We  do  not  know  the  amount ;  it  may  be  1^.  or 
10002.  It  is  said  that  the  letter  may  be  evidence  of  an  account  hav- 
ing been  stated ;  but  I  do  not  see  how  it  is  such  evidence,  according 
to  the  definition  of  an  account  stated  given  by  Lord  Mansfield  in 
TVueman  v.  Hurst^  1  T.  B.  42,  and  to  what  is  laid  down  in  other 
cases.  Great  inconvenience  would  arise  from  allowing  a  verdict  to 
be  given  for  nominal  damages,  because  I  do  not  know  what  would 
be  the  effect  of  the  judgment  entered  upon  that  verdict  Suppose, 
in  a  subsequent  action,  no  objection  was  made  to  the  validity  of  the 
check,  is  the  verdict  in  this  action  to  be  a  bar  to  the  subsequent  ac- 
tion ?  It  is  said  that  it  may  be  an  answer  only  pro  tanto  ;  but  that, 
also,  would  lead  to  very  inconvenient  consequences.  Therefore,  this 
letter  not  being  evidence  of  an  account  stated,  I  am  of  opinion  that 
the  plaintiff  should  be  nonsuited,  or  a  verdict  be  entered  for  the  de* 
fendant 

WiGHTMAN,  J.  An  account  stated  ex  vi  termini  implies  that  the 
parties  have  entered  into  some  accounting;  and,  according  to  the 
doctrine  laid  down  in  Kirion  v.  Wood^  1  Moo.  &  R.  253,  some  precise 
sum  must  be  shown.  Here  the  only  evidence  of  an  account  stated 
is  the  letter  of  the  defendant,  which  mentions  a  check,  but  does  not 
state  the  amount  of.  it;  it  may  have  been  10002.  or  502.,  or  the  sum 
for  which  the  verdict  has  been  entered ;  and  there  is  the  further  diffi- 
culty suggested  by  my  lord.  Supposing  an  action  was  brought  to 
recover  the  sum  due  upon  the  check,  there  would  be  a  great  difficulty 
in  pleading  the  recovery  of  a  smaller  sum  in  bar  to  an  action  for  a 
larger. 

Erle,  J.  I  agree  in  the  doctrine  laid  down,  but  differ  from  the 
rest  of  the  court  in  the  view  which  I  take  of  the  application  of  it  to 
this  case.  It  appears  to  me  that,  the  check  being  by  itself  an  ac- 
count stated,  the  defendant  did  state  an  account  with  the  plaintiff, 
and  a  definite  balance  was  found  to  be  due.  The  letter  shows  that 
the  defendant  did  account;  but  the  plaintiff  not  being  able  to  put  the 
check  in  evidence,  which  is,  in  effect,  the  same  as  if  he  had  lost  it, 
we  cannot  see  what  the  amount  of  the  balance  was.  There  was 
therefore  a  cause  of  action,  and  though  we  cannot  fix  the  amount  of 
the  debt,  the  plaintiff  is  entitled  to  nominal  damages.  It  appears  to 
me  that  a  verdict  for  the  plaintiff,  and  the  amount  for  which  the  ver- 
dict is  entered,  are  two  distinct  things.  If  another  action  was  brought, 
the  defendant  would  be  able  to  show  by  averment  that  the  subject* 
matter  of  both  actions  was  the  same,  and  the  sum  recovered  in  the 
former  action  would  be  allowed  in  the  latter. 

Crompton,  J.  I  have  always  understood  that  the  plaintiff  cannot 
recover  in  an  action  upon  an  account  stated,  unless  a  precise  sum  is 
proved.  Bule  absolute. 
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Truck  Acty  1  4*  2  WiU,  4,  c.  37  —  Evidence  —  Pbtoer  of  Agent  to 

bind  Principal. 

An  agent  cannot  bind  his  principal  hj  any  act  or  declaration  which  ia  out  of  the  scope  of 
his  authority. 

In  an  action  in  a  coanty  court  by  a  collier  against  his  employer  (one  of  the  directors  of  a 
company)  to  recover  wages,  upon  the  ground  that  they  had  been  paid  in  goods,  in  TioUtioa 
of  the  truck  act,  it  appeared  that  the  pTaintifT  had  been  emploved  to  cut  coal  for  the  com- 
pany, and  they  kept  a  shop  for  the  sole  of  ^ods  adjoining  their  office,  where  the  wages 
were  paid ;  the  workmen  (including  the  plamtiif)  were  paid  their  wages  monthly,  but  wero 
often  paid  advances  in  casn  at  the  office  during  the  currency  of  the  month,  and  that  the 
plaintiff  had  received  and  expended  such  at  the  shop  in  goods  subsequently  to  Januarj, 
1851,  and  that  was  the  amount  he  now  sought  to  recover.  It  also  ^peared  that  the  col- 
liers employed  in  each  level  worked  under  tiie  superintendence  of  an  overman,  who  acted 
under  the  directions  of  Uie  coal  agent,  and  had  nothing  to  do,  of  his  own  authority,  with 
the  hiring  or  dischai^ge  of  the  wowmen,  or  with  the  payment  of  their  wages.  There  was 
a  coal  clerk,  whose  duty  it  was  to  ascertain  the  amount  of  each  man's  earnings.  It  was 
proposed,  on  the  part  of  the  plaintiff,  to  give  evidence  of  a  conversation  in  January,  1851, 
between  H.  (the  overman  under  whom  the  plaintiff  worked)  and  the  plaintiff,  in  order  to 
show  that  some  constraint  was  used  to  induce  him  to  deal  at  the  shop.  The  judge  at  first  re- 
jected the  evidence,  but  it  afterwards  appeared,  that  at  the  time  of  the  conversation  a  paper 
was  produced  by  H.  containing  a  list  of  names  of  men  working  in  his  level,  including  that 
of  the  plaintiff,  and  H.  on  being  examined  respecting  it  said,  "  I  had  the  list  from  the 
office  from  W.  H.,  (the  coal  dork.)  He  is  a  clerk  under  B.  (the  coal  agent)  in  the  office. 
I  had  the  paper  from  W.  H.  to  remember  the  names  that  did  not  deal  at  the  shop.**  The 
judge  thereupon  held,  that  what  was  said  by  H.,  when  he  produced  the  list  to  the  plaintiff, 
was  admissible  against  the  defendant : — 

Eidd^  (on  appeal,)  that  the  evidence  was  not  admissible,  as  H.  had  no  authority  to  bind  tib 
defendant  by  any  act  or  declaration  relating  to  the  disposal  of  Uie  men^s  wages. 

Bleid^  also,  that  W.  H.  had  no  such  authority. 

SemUe,  that  B.  would  have  had  such  authority. 

Qfuere^  if  emplo^rs  of  workmen  are  also  interested  as  partners  in  a  shop  for  the  sale  of 
goods  adjoining  or  near  to  the  office  where  the  men's  wages  are  paid,  and  wages  are  ex- 
pended there  in  goods,  whether  they  can  bo  recovered  as  naving  been  paid  in  violation  of 
the  truck  act  ? 

SemhU^  they  can,  if  any  constraint  has  been  used  by  the  employers  to  induce  the  workmen  to 
spend  their  wages  at  their  shop. 

This  was  an  appeal  from  the  County  Court  of  Monmouthshire, 
holden  at  Tredegar.  The  case  stated  for  the  opinion  of  the  court  was 
as  follows :  This  action  is  brought  to  recover  the  sum  of  44/.  I65.  9rf,, 
as  a  balance  of  wages  due  to  the  plaintiff  from  the  Rhymney  Iron 
Company.  The  defendant  is  the  chairman  of  the  directors  of  that 
company.  The  plaintiff  has  been  a  collier  in  the  employ  of  the  com- 
pany for  several  years  down  to  the  month  of  November  last  The 
particulars  of  demand  embrace  a  period  extending  back  from  No- 
vember, 1851,  to  the  month  of  January,  1850.  During  that  time  it 
was  admitted  on  both  sides  that  the  plaintiff  had  earned  altogether 
the  sum  of  64Z.  15^.  9e^  and  that  he  had  received  of  this  amount  the 
sum  of  242.  I65. 6d,  either  in  cash  at  one  of  the  company's  pay-ofiices, 
or  in  the  ordinary  monthly  stoppages  for  doctor  and  fund,  and  such 

^  16  Jur.  497.    Coram  Coleridok  and  Eablb,  JJ. 
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like.  The  remaining  sum  of  SQL  19s.  3d.  was  the  amount  in  dispute, 
the  plaintiff  contending  that  the  payment  to  him  of  this  sum  was  a 
payment  in  goods,  and  not  in  cash,  and  therefore  void  under  the  1  & 
2  Will.  4,  c  37.  [The  case  then  set  out  the  3d  section.]  The  Rhym- 
ney  Iron  Company  is  a  joint-stock  company,  having  ironworks  at 
Rhymney,  in  the  county  of  Monmouth,  where  they  employ  about 
4000  colliers,  miners,  and  other  workmen.  They  have  an  office 
there,  at  which  the  general  business  of  the  works  is  transacted, 
the  accounts  kept,  and  wages  paid,  which  is  hereinafter  referred  to  un* 
der  the  name  of  ^'  the  company's  monthly  pay-office;"  and  the  cashier 
at  such  office  is  hereinafter  referred  to  as  "  the  company's  cashier." 
There  is  a  general  shop  at  the  works,  which  is  kept  by  Mr.  Andrew 
Buchan,  in  partnership  with  the  Rhymney  Iron  Company,  under  the 
firm  of  ^  Andrew  Buchan  &  Co."  Adjoining  this  shop  is  an  office, 
where  a  portion  of  the  workmen  are  paid  their  advances  by  Buchan 
&  Co.,  under  orders  from  the  Rhymney  Iron  Company,  in  the  man- 
ner hereinafter  mentioned,  and  which  is  hereinafter  referred  to  as  ^  the 
pay-office  adjoining  the  shop  of  Buchan  &  Co."  The  cashier  cm- 
ployed  there  was,  during  the  period  comprised  in  the  plaintiff's  ac- 
count, employed  by  Buchan  &  Co.,  and  is  hereinafter  referred  to  as 
'^  the  cashier  in  the  office  adjoining  the  shop."  This  office  is  divided 
firom  the  shop,  and  though  having  an  internal  communication  with 
the  shop,  has  a  different  outer  entrance,  so  that  persons  having  busi- 
ness there,  and  also  at  the  shop,  must  go  out  into  the  thoroughfare  in 
1>assing  from  one  to  the  other.  The  colliers  employed  in  each  pit  or 
evel,  work  under  the  immediate  superintendence  of  an  overman  or 
gaffer,  who  acts  under  the  directions  of  the  coal  agent,  and  has  no- 
thing to  do,  of  his  own  authority,  with  the  hiring  or  discharge  of  the 
colliers,  nor  with  the  payment  of  their  wages,  or  even  calculating  the 
amount  of  them.  It  is  the  province  of  the  coal  clerk  to  ascertain  the 
amount  of  each  man's  earnings,  which  he  does  firom  the  weigher's 
daily  account  of  the  quantity  of  coal  cut  by  the  party,  and  from  the 
overman's  monthly  account  of  ^'dead  work"  done  by  him,  by  which 
is  meant  the  opening  of  stalls  and  headings,  and  other  work  necessa- 
ry to  the  getting  of  coal,  but  not  the  cutting  of  the  coal  itself.  The 
auty  of  the  overman  is  to  overlook  the  colliers,  and  see  that  the  work 
is  properly  performed ;  he  reports  any  instances  of  misconduct,  and 
discharges  the  offending  parties  when  authorized  by  the  coal  agent, 
and  conveys  requests  to  the  coal  agent  or  coal  clerk  when  any  men 
are  desirous  of  having  advances  on  account  of  their  current  earnings 
out  of  the  usual  course.  In  these  instances  the  overman  informs  the 
coal  agent  or  the  coal  derk  about  how  much  ''  dead  work"  the  party 
is  entiUed  to  be  paid  for  before  it  is  actually  measured  and  the  coal 
agent  determines  whether  an  advance  shall  be  made  or  not.  The 
system  of  payment  which  the  company  adopt  is  as  follows :  —  The 
workmen  in  their  employ  are  settled  with  monthly  at  the  company's 
monthly  pay-office,  up  to  the  last  Saturday  in  every  month,  when  a 
pay-ticket  is  delivered  to  each  workman,  crediting  him  with  the 
amount  of  his  earnings  during  the  month,  and  debiting  him  with  the 
balance  due  from  him  at  the  preceding  month's  settlement  (if  any,) 
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with  the  cash  advanced  at  both  pay-ofEces  during  the  month,  and  with 
the  amount  of  the  usual  monthly  stoppages  ;  a  balance  is  strack  at 
the  foot  of  the  pay-ticket,  which,  if  against  the  workman,  is  carried 
to  the  debit  of  his  next  month's  account,  and  if  in  his  favor  is  paid 
him  in  cash.  Besides  the  monthly  settlement,  the  workman  is  allow- 
ed to  draw  at  the  end  of  every  week  such  an  amount  as  the  coal 
clerk  thinks  fit,  having  regard  to  the  estimated  amount  of  his  earn- 
ings during  the  week,  and  which  he  enters  in  a  book  kept  at  the  com- 
pany's monthly  pay-office,  where  such  drawer  is  also  paid  in  cash.  Be- 
sides these  payments,  advances  are  made  on  account  of  wages  at  the 
pay-office  adjoining  the  shop  of  Buchan  &  Co.,  in  the  following  man- 
ner :  -—  The  coal  clerk  makes  up  every  week  a  book  called  "  the  ad- 
vance-book," in  which  is  entered  against  each  man's  name  a  certain 
sum,  calculated  by  reference  to  his  probable  earnings,  and  which  book 
is  carried  down  to  the  cashier  in  the  office  adjoining  the  shop  of  Bu- 
chan &  Co.  as  his  authority  for  the  payment  of  the  said  advances. 
The  workmen  are  at  liberty  to  draw  the  amount  of  the  orders  entered 
in  the  advance-book,  in  cash,  without  having  any  dealings  whatever 
with  the  shop  for  goods ;  and  it  was  shown  that  the  cashier  in  the 
office  adjoining  the  shop  of  Buchan  Sc  Co.  had  paid  during  the  five 
months  ending  Jane,  1851,  an  average  per  month  of  1231  2s,  5d,j  and 
during  the  five  months  ending  November,  1851,  an  average  per  month 
of  280/.  4^.  7rf.,  to  wojkmen  in  the  company's  employ,  no  part  of 
which  was  spent  in  the  shop.  The  plaintiff  had  in  this  way  received 
numerous  small  sums,  amounting  to  1/.  9s,j  forming  part  of  the  above- 
mentioned  claim  of  39/.  19^.  3d,  and  expended  the  remaining  part  of 
that  sum  in  goods  at  the  shop  of  Buchan  &  Co,  When  the  work- 
man determines  on  dealing  at  the  shop,  the  mode  of  dealing  is  as  fol- 
lows :  —  The  workman  first  procures  from  the  shop  a  small  pass-book, 
at  his  own  cost,  and  whenever  he  wishes  to  clraw  any  thing  on  ac- 
count of  the  sum  authorized  in  the  advance-book,  he  either  takes  or 
sends  the  pass-book  to  the  cashier  in  the  office  adjoining  the  shop  of 
Buchan  &  Co.,  who  refers  to  the  advance-book,  and  enters  in  the  left- 
hand  margin  of  the  pass-book  the  amount  which  he  there  finds  that 
the  workman  is  entitled  to  draw.  The  bearer  of  the  book,  who  is 
generally  the  wife  or  one  of  the  family  of  the  workman,  then  takes 
the  book  into  the  shop,  and  gives  it  to  the  shopman,  who  permits  such 
person  to  select  any  goods  to  an  amount  not  exceeding  the  amount 
so  entered.  After  the  goods  have  been  selected,  the  shopman  enters 
in  the  money  column  of  the  pass-book  "  cash,"  being  the  amount  of 
the  goods  selected,  and  the  book  is  then  taken  by  the  bearer  to  the 
cashier  in  the  office  adjoining  the  shop  of  Buchan  &  Co.,  who  gives 
him  in  the  current  coin  of  the  realm  the  amount  so  entered  in  the 
money  column.  He  then  returns  into  the  shop,  and  on  payment  of 
the  money  he  has  so  received  from  the  cashier,  he  receives  the  goods 
and  takes  them  away. 

It  was  proved,  however,  that  men  sometimes  go  away  with  the 
money  thus  received  from  the  cashier  without  taking  the  goods  they 
had  ordered.  All  the  moneys  paid  by  the  cashier  in  the  office  adjoin- 
ing the  shop  are  repaid  to  Buchan  &  Co.  by  the  Rhymney  Iron  Com- 
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pany.  It  was  proved  upon  the  trial,  that  there  were  other  parties  than 
the  company's  workmen  who  dealt  at  the  shop,  and  that  the  moneys 
paid  in  the  shop  by  parties  not  getting  their  cash  from  the  office  ad- 
joining the  shop  were  put  into  a  separate  and  altogether  distinct  till 
from  the  moneys  brought  from  the  last-mentioned  office.  It  was 
further  proved  that  the  cashier  at  the  office  adjoining  the  shop  is  sup- 
plied by  Buchan  &  Co.  with  a  certain  sum,  which  he  deposits  in  a 
cash-box,  from  which  he  separates  a  certain  portion,  which  he  puts  in 
a  till.  From  what  is  left  in  the  cash-box  he  pays  such  moneys  as 
are  not  to  be  spent  in  the  shop,  and  from  the  till  he  pays  the  money 
which  he  is  told  is  to  be  spent  in  the  shop.  It  was  also  proved  that 
this  same  cashier  kept  two  distinct  account-books,  in  one  of  wliich  he 
entered  the  moneys  which  were  not  to  be  spent  in  the  shop,  and  in 
the  other  those  that  were.  The  first  of  these  books  furnished  a  check 
upon  the  cashier  as  to  the  money  put  in  his  cash-box.  It  was  further 
proved  that  the  sum  kept  by  this  cashier  was  but  small,  sometimes 
not  lasting  any  thing  like  the  whole  day,  and  that  as  soon  as  it  was 
exhausted  he  went  to  the  till  in  the  shop  and  cleared  it  to  replenish 
his  cash-box,  and  so  the  same  money  went  round  and  round ;  and 
when  there  was  not  enough  to  be  had  from  the  till  in  the  shop,  he 
was  supplied  with  more  cash  by  Buchan  &  Co.  It  was  proved,  that 
of  the  workmen  in  the  employ  of  the  company  during  the  years  1850 
and  1851,  437  men,  earning  on  the  average  1240Z.  a  month,  did  not 
deal  at  the  shop  of  Buchan  &  Co.;  that  409  men  dealt  partially, 
expending  only  265/.  per  month  out  of  1324/.,  their  average  earnings ; 
and  that  Buchan  &  Co.  had  altogether  about  1300  customers  among 
the  company's  workmen. 

The  learned  judge  who  tried  this  cause,  in  giving  judgment,  for 
the  reasons  hereinafter  stated,  divided  the  time  over  which  the  plain- 
tiff's account  ran,  into  two  periods,  from  January,  1850,  to  January, 
1851,  both  months  inclusive,  and  from  February,  1851,  to  November, 
1851 ;  in  the  former  of  which  periods  the  plaintiff  received  22/.  16s» 
10d.j  and  in  the  latter  17/.  2s.  5d,;  at  the  office  adjoining  the  shop: 
the  whole  of  these  two  sums  (except  the  sum  of  1/.  9^.  above  men- 
tioned,) was  paid  away  by  the  plaintiff  in  the  shop  immediately  after 
it  had  been  received,  for  goods  which  he  had  just  before  selected,  in  the 
manner  before  mentioned.  So  far  as  regarded  that  part  of  the  plain- 
tiff's claim  which  was  included  in  the  first  period,  from  January,  1850, 
to  January,  1851,  amounting  to  the  sum  of  22/.  16s.  10c/.,  there  was 
no  evidence  of  any  influence  having  been  exercised  on  the  part  of  the 
plaintiff's  employers  or  of  Buchan  &  Co.  to  induce  him  to  deal  at 
the  shop ;  and  the  judge,  being  of  opinion  that  that  amount  was  re- 
ceived by  the  plaintiff  in  the  current  coin  of  the  realm,  within  the 
letter  and  spirit  of  the  said  1  &  2  Will.  4,  c.  37,  gave  judgment  for 
the  defendant  with  respect  to  that  portion  of  the  plaintiff's  demand; 
but  with  regard  to  the  remaining  sum  of  17/.  2^.  5e/.,  he  gave  judg- 
ment for  the  plaintiff,  considering,  upon  the  evidence  hereinafter- 
mentioned,  that  subsequently  to  the  month  of  January,  1851,  the 
plaintiff  did  deal  at  the  shop  under  some  degree  of  restraint.  The 
plaintiff  worked  under  an  overman  named  David  Humphreys,  and 


428  COURT  OF  QUEEN'S  BENCH,  1852. 

Olding  V.  Smith. 

the  plaintiff's  attorney  proposed  to  give  evidence  of  a  conversation 
alleged  to  have  taken  place  between  Humphreys  and  the  plaintiff  in 
the  month  of  January,  1851. 

It  was  objected  by  the  counsel  for  the  defendant,  that  this  conver- 
sation, supposing  it  to  have  taken  place,  was  not  evidence  against  the 
company,  the  statements  of  Humphreys  not  being  within  the  scope 
of  his  authority,  his  business  being,  as  has  been  already  stated  in  this 
case  more  at  large,  merely  to  overlook  the  work,  but  having  nothing  to 
do  either  vnih  fixing  the  amount  of  wages,  or  settling  with  the  work- 
men,  or  with  hiring  or  discharging  them.  The  judge  at  first  allowed 
the  objection ;  but  it  was  afterwards  proved,  that,  at  the  time  of  the 
conversation  alluded  to,  a  paper  was  produced  by  Humphreys  con- 
taining a  list  of  the  names  of  the  men  working  in  his  level,  including 
the  plaintiff's;  and  Humphreys,  on  being  examined  respecting  it, 
stated  as  follows :  —  "  I  had  a  list  from  the  office  of  four  or  five  names. 
James  Olding's  name  was  in  it  I  had  it  from  William  Hemus,"  (the 
coal  clerk.)  "  He  is  a  clerk  under  Mr.  Bedlington  "  (the  coal  agent) 
"  in  the  ofiice.  I  had  the  paper  from  William  Hemus  to  remember 
the  names  that  did  not  deal  at  the  shop."  Upon  this  the  judge  held, 
that  whatever  was  said  by  Humphreys  when  he  produced  the  list  to 
the  plaintiff  was  admissible  against  the  Rhymney  Iron  Company. 
The  evidence  of  what  really  took  place  at  that  interview  was  conflict- 
ing. Humphreys  denied  having  made  use  of  the  expressions  attri- 
buted to  him  by  the  plaintiff  and  another  witness,  named  Samuel 
Rogers,  who  differed  in  some  respects  from  each  other  in  their  account 
of  the  conversation ;  but  the  finding  of  the  learned  judge  was  as  fol- 
lows :  —  "  Humphreys  did  not  offer  any  other  explanation  of  what  he 
did  say ;  and  I  am  unable  to  come  to  any  other  conclusion  than  that 
he  did  remonstrate  with  the  plaintiff  for  not  dealing  at  the  company's 
shop  so  much  as  he  had  formerly  dealt  there ;  and  I  also  believe  that 
he  did  not  stop  at  expressing  remonstrance,  but  that  he  also  intimated 
to  the  plaintiff,  that  unless  he  complied  with  his  employers'  wishes, 
by  dealing  more  largely  at  the  shop,  he  must  abide  the  consequences ; 
meaning  thereby  that  he  would  incur  their  displeasure,  and  the  risk 
of  being  dismissed  from  their  service.  I  am  therefore  of  opinion,  that 
subsequently  to  the  month  of  January,  1851,  the  plaintiff  did  deal  at 
the  company's  shop  under  some  degree  of  compulsion ;  that,  in  fact, 
he  would  not  have  expended  so  large  a  portion  of  his  earnings  in  the 
company's  shop  had  he  not  been  threatened  with  the  displeasure  of 
his  employers,  and  other  serious  consequences  resulting  therefrom." 

Upon  the  facts  thus  found  by  him,  the  judge  drew  the  following 
conclusion  in  law :  —  "  Believing,  then,  that  the  plaintiff  was  induced, 
by  threats  communicated  to  him  through  the  ordinary  channel  of 
communication  between  him  and  his  employers,  to  deal  more  at  the 
company's  shop  than  he  would  have  done  had  he  been  permitted  to 
follow  his  own  inclinations,  and  being  unable  to  determine  to  what 
amount  his  dealiugs  with  the  shop  were  influenced  by  the  fear  of  these 
threats,  and  considering  that  the  effect  of  this  intimidation  is  to  make 
the  delivery  of  the  goods,  and  not  the  cash  payment,  the  real  pay- 
ment, I  am  of  opinion  that  the  plaintiff  is  entitied  to  my  judgment 
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for  17/.  2s,  5d"  The  questions  submitted  for  the  determination  of  the 
court  of  appeal  are,  whether  the  evidence  of  the  plaintiff  and  Samuel 
Rogers,  as  to  what  was  said  by  Humphreys  to  the  plaintiff,  under  the 
circumstances  stated  in  this  case  was  admissible  ?  If  the  court  should 
be  of  opinion  that  it  was  not,  then  the  judgment  is  to  be  entered  for 
the  defendant  as  to  the  said  sum  of  171.  2s.  5d.  Secondly,  but  if  the 
court  be  of  opinion  that  such  evidence  was  properly  admitted,  then 
whether  the  payment  of  the  said  sum  of  17/.  2s.  5d.  to  the  plaintiff, 
by  the  cashier  in  the  office  adjoining  the  shop  of  Buchan  &  Co., 
under  the  circumstances  stated  in  this  case,  was  a  legal  payment,  in 
satisfaction  and  discharge  of  the  plaintiff's  wages,  to  that  extent  ?  If 
the  court  should  be  of  opinion  that  it  was,  then  the  judgment  to  be 
entered  for  the  defendant  as  to  the  said  sum  of  17/.  2s.  Sd. ;  if  other- 
wise, then  the  judgment  of  the  county  court  to  stand. 

I%6  Attorney-  General  ( Chaloner  Smith  with  him,)  for  the  appellant. 
The  course  of  dealing,  adopted,  as  it  was  believed,  under  high  legal 
authority,  was  the  following :  —  The  workmen  were  paid  monthly, 
but  as  wages  were  earned  during  the  currency  of  the  month,  a  certi- 
ficate was  given,  whereby  an  anticipated  payment  of  wages  then  due 
was  made.  There  was  a  shop,  in  which  the  Rhymney  Iron  Com- 
pany were  partners;  and  there  was  nothing  contrary  to  law  in  masters 
of  workmen  establishing  a  shop  for  the  sale  of  goods  to  workmen. 
Indeed,  it  was  obvious  that  such  a  course  was  a  beneficial  one,  as 
the  workman's  family  were  enabled  to  obtain  goods  to  the  limit  of 
the  advance,  instead  of  being  obliged  to  obtain  them  on  credit,  or  to 
obtain  a  general  advance  of  more  than  was  actually  due  or  was  ne- 
cessary, and  thus  leading  to  habits  of  improvidence.  The  question 
then  arises  whether  this  is  contrary  to  the  provisions  of  the  stat.  1  & 
2  Will.  4,  c.  37. 

[Coleridge,  J.  Is  not  the  question  rather,  whether  this  mode  of 
dealing  is  not  colorably  used  to  evade  the  statute  ?] 

That  question  was  also,  doubtless,  to  be  considered.  The  first  two 
sections  of  the  act  render  contracts  for  the  hiring  of  artificers,  where 
wages  are  made  payable  otherwise  than  in  the  current  coin  of  the 
realm,  illegal  and  void ;  and  it  might  be  conceded,  that  if  the  contract 
between  the  parties  had  been  that  the  workman  should  deal  at  this 
shop,  it  would  have  been  illegal.  Then  comes  the  3d  section,  under 
which  the  question  in  this  case  arises.  By  that  section  it  is  enacted 
that  all  wages  must  be  paid  to  the  workman  in  the  current  coin  of 
the  realm,  and  payment  in  goods,  or  otherwise  than  in  money,  is 
declared  to  be  illegal  and  void.  The  9th  and  10th  sections  show  that 
this  is  a  highly  penal  act  The  county  court  judge  has  divided  the 
claim  into  two  distinct  parts ;  but  the  dealings  in  respect  of  the  whole 
period  are  precisely  of  the  same  description,  and  the  only  distinction 
between  the  two  is,  that  it  is  assumed  in  the  second  that  some  degree 
of  restraint  was  used  to  induce  the  plaintiff  to  deal  at  the  shop. 

[Coleridge,  J.  Suppose  the  workman  comes  for  an  advance,  and 
is  told  that  he  shall  not  have  it  nnless  he  expends  it  at  a  certain  shop, 
would  not  that  be  within  the  act  ?] 
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The  first  and  most  important  question  was,  whether  there  was  any 
admissible  evidence  to  distinguish  the  one  period  from  the  other. 
Humphreys  was  an  overman  of  the  company ;  the  defendant  was 
chairman  of  the  directors  of  the  Bhymney  Iron  Company ;  and  the 
objection  was,  that  Humphreys'  evidence  was  not  admissible  against 
the  defendant.  The  duties  of  a  coal  clerk  are  found  in  the  case,  and 
negative  any  power  on  his  part  to  discharge  the  men.  Supposing 
this  to  be  a  payment  not  justified  under  the  act  of  parliament,  the 
defendant  would  be  liable  to  penalties,  under  sect  9,  as  an  employer 
making  the  payment  by  his  agent,  and  therefore  through  the  act  of 
Humphreys  he  would  be  rendered  liable  to  them.  But  an  agent  can* 
not  bind  the  principal  by  declarations  or  statements  unless  they  are 
made  within  the  scope  of  his  authority,  and  it  was  no  part  of  Hum- 
phreys' duty  to  compel  workmen  to  deal  at  the  shop,  xhe  case  finds 
that  450  workmen  ao  not  deal  there  at  all,  and  therefore  it  is  clear 
that  the  agent  had  no  power  to  bind  his  employer  by  threats  and 
undue  influence  used  towards  the  workmen.  Hemus  was  not  called, 
and  there  was  no  proof  that  the  defendant  told  him  to  use  any  influ* 
ence.  It  will  not  be  assumed  that  a  party  intended  to  do  what  waa 
illegal ;  and  what  is  there  to  show  that  Hemus  gave  the  list  to  Hum- 
phreys  in  order  to  compel  the  workmen  to  deal  at  the  shop  ?  Sup- 
pose he  had  said,  <<  These  persons  do  not  deal  there ;  you  had  better 
ask  them  to  do  so." 

[Coleridge,  J.  Suppose  a  workman  applies  for  an  advance,  and 
the  clerk  pays  the  money,  both  understanding  at  the  time  that  it  ia 
to  be  immediately  paid  to  the  shop,  would  that  be  legal  ?] 

It  is  submitted  that  it  would.  The  question  would  be,  whether 
payment  was  in  the  current  coin  of  the  realm,  and  without  legal  com- 
pulsion as  to  its  expenditure.  It  is  found  by  the  judge  that  the 
wages  were  paid  in  the  current  coin  of  the  realm. 

[Coleridge,  J.  That  is,  that  it  was  put  into  the  workman's 
hands.] 

When  once  the  workman  has  the  money  in  his  hands,  he  has  the 
absolute  legal  and  moral  power  of  dealing  with  it  as  he  pleases ;  if 
he  chooses  to  go  into  the  shop  of  the  employer,  and  pay  for  goods 
even  previously  ordered,  it  is  still  a  good  payment  of  wages.  Sup- 
pose that,  having  received  payment  in  money,  the  workman  was  told 
by  the  agent  that  he  must  lay  it  out  at  the  shop,  without  any  previ- 
ous arrangement,  it  could  not  be  said  that  that  was  an  illegal  pay- 
ment. 

i Coleridge,  J.  K  a  man  comes  for  an  advance,  (having  first 
ered  goods,)  and  the  clerk  says,  "  Are  you  prepared  to  spend  it  in 
the  shop  ?"  and  makes  the  advance  only  on  those  terms,  would  it  be 
a  legal  payment  of  wages  ?  He  would  there  have  the  same  moral 
and  physical  freedom  as  to  disposing  of  his  money  as  in  the  case 
before  put ;  but  that  is  not  the  question — we  are  to  look  to  the  terms 
on  which  payment  is  made.  Am  I  receiving  a  pound  to  do  what  I 
like  with,  or  is  it  merely  in  the  nature  of  a  counter  to  exchange  at 
the  shop  ?] 

Here  the  workmen  have  the  power  to  deal  or  not.     Where  is  this 
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to  stop  ?  It  is  said  that  in  the  month  of  January,  1851,  there  was  a 
conversation,  by  which  all  the  payments  from  February  to  November, 
1851,  are  supposed  to  be  invalid.  Is  that  conversation  to  affect  all 
future  payments  ?  It  must  be  contended  by  the  other  side,  that  from 
that  time  forward  the  plaintiff  could  not  deal  at  the  shop  without  the 
payment  of  wages  being  invalid.  In  Chavmor  v.  CummingSy  8  Q. 
D.  311,  it  was  admitted  in  argument  by  counsel,  that  a  master  might 
let  frames  to  his  workmen  as  he  might  sell  goods,  if  he  first  paid  the 
full  wages.  Lane  v.  Praity  1  Law  T.  623,  was  a  case  precisely 
similar  to  this,  except  as  to  the  threats,  which  give  rise  to  a  totally 
different  question.  That  was  a  case  of  deduction,  this  of  actual 
payments 

Kediingj  for  the  respondent  The  purview  of  this  statute  is  clear, 
and  if  the  court  wanted  a  key  to  it,  that  would  be  found  in  the  2d 
section.  It  is  true  that  that  section  refers  to  contracts,  but  payments 
made  accordingly  would  be  illegal,  and  every  restraint  imposed  upon 
the  workman  dealing  with  his  wages  would  be  illegal.  The  words 
are,  "  if  in  any  contract  any  provision  shall  be  made,  directly  or  indi- 
rectly, respecting  the  place  where,  or  the  manner  in  which,  or  the 
persons  with  whom  "  the  wages  are  to  be  expended,  the  contract  shall 
be  void.  The  25th  section  places  a  mere  <<  understanding "  on  the 
subject  of  wages  in  the  same  category  as 'a  contract  Much  might 
be  said  against  the  judge's  decision  in  favor  of  the  master  as  to  the 
first  period,  but  that  is  not  the  question.  As  to  the  admissibility  of 
the  evidence,  the  liability  to  penalties  makes  no  difference  whatever. 
The  rule  of  law  must  be  the  same,  whatever  consequences  follow ; 
and  this  question  of  agency  is  to  be  decided  as  if  the  only  result 
were  to  be  payment  of  the  debt  claimed.  The  legislature  have 
thought  proper  to  make  the  master  responsible  for  the  acts  of  his 
agent ;  and  the  way  for  the  Rhymney  Iron  Company  to  avoid  any 
hardship  is  for  them  not  to  become  shopkeepers.  This  is  a  joint* 
stock  company,  represented  by  the  coal  agent,  and  we  hear  of  no  one 
being  above  him,  so  far  as  the  management  is  concerned.  He  ap- 
pears to  represent  the  company ;  he  hires  and  discharges  the  men. 
The  paper  produced  was  fi-om  the  coal  agent's  office,  issued  through 
the  ordinary  channel  of  communication  with  the  office.  The  ques- 
tion is,  whether  there  was  any  evidence  to  go  to  a  jury,  because  the 
judge,  by  holding  it  to  be  admissible,  considered  it  sufficient  to 
amount  to  a  threat  influencing  the  workmen. 

[Coleridge,  J.  The  paper  comes  from  the  coal  clerk.  The  first 
question  is,  would  it  affect  Bedlington  ?] 

Suppose  Bedlington  had  the  power  of  dismissing  and  removing 
the  workmen,  and  this  paper  had  contained  a  notice  to  quit  ? 

[Erle,  J.  Action  against  the  company  for  100/.,  evidence  that 
Hemus  promised  to  pay  it,  that  would  be  no  evidence  against  the 
company.  Must  you  not  go  on  to  show  that  this  man  had  authority 
to  hire  or  dismiss  ?  The  utmost  you  can  make  of  the  words  is, — "  If 
you  do  not  deal,  you  shall  be  dismissed."  Hemus  had  no  power  to 
dismiss.] 
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Hemus  writes  in  the  office  of  the  coal  clerk.  That  is  the  ordinary 
channel  of  communication  between  the  employers  and  the  men,  and 
any  commtmication  with  reference  to  this  subject-matter  should  be 
binding  on  the  master. 

[Erle,  J.  You  may  employ  an  attorney  who  may  have  many 
clerks  in  his  office:  the  attorney  may  have  authority  to  sell  lands: 
does  it  follow  that  his  clerks  have  the  same  power  ?] 

The  25th  section  shows  that  all  persons  acting  between  masters 
and  their  men  are  to  be  deemed  employers,  and  to  be  regarded  in  the 
same  position  as  the  masters.  The  words  are,  ^'  foremen,  managers, 
clerks,  and  other  persons  engaged  in  the  hiring,  emplovment,  or  su« 
perintendence  of  the  labor  of  any  such  artificers,  shall  be  and  are 
deemed  to  be  *  employers.' " 

Coleridge,  J.  It  seems  to  us  that  it  is  unnecessary  to  say  any 
thing  on  the  second  and  more  important  question.  The  judge  was 
wrong  in  admitting  the  evidence  of  what  was  said  by  Humphreys  to 
the  plaintiff;  and  though  the  judge  is  to  decide  as  to  the  admissibility 
of  evidence,  yet  that  must  mean  where  there  are  legal  grounds  for  its 
admissibility,  especially  when  the  judge  sits,  as  in  this  case,  both  €is 
judge  and  jury.  As  to  sect.  25,  it  is  an  interpretation  clause,  and  the 
meaning  of  the  words,  to  which  we  have  been  very  properly  referred, 
is,  that  as,  during  the  course  of  the  act  of  parliament,  the  word  "  em- 
ployer "  is  often  used,  it  may  be  taken,  where  circumstances  require 
it,  to  mean  the  parties  there  enumerated.  Suppose,  for  instance,  the 
contract  of  hiring  to  have  been  made  between  Hemus  and  the  plain- 
tiff, then  Hemus  would  have  been  the  employer  within  the  2d  sec- 
tion. But  that  section  was  not  intended  to  affect  questions  of  evi- 
dence. Humphreys  was  an  overman;  his  duties  are  specifically 
stated ;  he  had  nothing  to  do  with  hiring  or  discharging  men.  The 
judge  at  first  properly  rejected  the  evidence,  but  thought  that  it  after- 
wards became  admissible,  because  Humphreys  said,  <<  I  had  a  list 
from  the  office  of  four  or  five  names ;  James  Olding's  name  was  in 
it ;  I  had  it  from  William  Hemus ;  he  is  a  clerk  under  Mr.  Bedling- 
ton  in  the  office;  I  had  the  paper  from  Hemus  to  remember  the 
names  that  did  not  deal  at  the  shop."  What  is  the  meaning  of  this  ? 
Merely  that  he  received  it  at  the  office  from  Hemus.  It  is  not  traced 
further ;  it  is  not  traced  even  to  Bedlington.  Had  Hemus  power  to 
bind  the  defendant  ?  Hemus  filled  a  twofold  character — first,  as  coal 
clerk,  his  duties  in  that  capacity  being  to  ascertain  the  amount  of 
each  man's  earnings  and  the  amount  of  work  done ;  and  in  frdfilling 
those  duties,  he  had  no  authority  to  say  one  word  as  to  the  disposi* 
tion  of  wages :  and,  secondly,  he  sits  and  writes  in  the  coal  agent's 
office.  Does  that  give  him  authority  over  the  wages  ?  It  would  be 
very  dangerous  to  hold  that  it  did  so,  or  that  his  acts  in  reference 
thereto  should  bind  the  defendant  Where  a  person  in  a  subordinate 
situation  does  that  which  is  within  the  scope  of  his  authority,  he  may 
be  cwsunied  to  have  a  general  authority  for  that  purpose ;  but  not  so 
when  it  is  beyond  that  scope,  and  especially  when  it  is  exercised  for 
an  illegal  act ;  and  it  is  not  because  he  is  the  ordinary  channel  of 
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communication^  that^  therefore,  his  authority  is  to  be  infened.  A 
man's  servant  in  his  house  is  a  channel  of  communication  only  within 
the  scope  of  his  authority,  and  for' lawful  purposes. 

Erle,  J.  The  evidence  of  the  arrangement  was,  in  ei&ct,  <<  Hum- 
phreys told  me  it  would  be  worse  for  me  if  I  did  not  deal  at  the 
shop."  Had  Humphreys  authority  to  do  this  ?  Certainly  not  Had 
Hemus  ?  He  was  only  to  count  up  the  wages  due  and  the  work 
done.  Of  course,  no  authority  follows  to  bind  his  employer  by  im- 
portant contracts.  Unless  the  arrangement  was  clearly  between  the 
plaintiff  and  the  defendant,  no  claim  arises  against  him. 

Judgment  for  the  appellantj  wUh  costs. 


Eegina  v.  Btrom  ;  In  re  Mills  v.  The  Midland  Railway  Company.^ 

JanoaiySO,  1852. 

Lands  Clauses  Consolidation  Act — Arbitration '^  Costs. 
m 

If  an  nndivided  daim  to  compensation  by  a  land-owner,  referred  to  arbitration  nnder  the  Iiands 
Clauses  Consolidation  Act,  be  wholly  disallowed  by  the  administraton,  the  promoters  of 
the  undertaking,  to  whom  such  claim  was  sent,  although  they  made  no  offer  in  respect 
of  such  claim,  are  not,  of  necessity,  by  sect  34  of  the  ac^  to  bear  all  Uie  costs  of  the  arbi- 
tration, and  the  costs  incident  thereto. 

Neither  are  they,  under  the  like  circumstances,  to  bear  the  like  costs,  the  conseonence  of  distinct 
claims  similarly  disallowed  though  such  claims  were  joined  with  others  wtuch  are  allowed. 

In  this  case  a  rule  had  been  obtained  calling  upon  the  arbitrator 
and  the  defendants  to  show  cause  why  a  mandamus  should  not  issue 
to  the  arbitrator  directing  him  to  settle  the  costs  of  the  arbitration ; 
against  which, 

Macaukny^  on  behalf  of  the  company,  now  showed  cause.  The 
question  in  dispute  between  the  parties  is,  the  princifde  upon  which 
the  €urbitrator  is  to  determine  the  amount  of  costs.  The  company 
having  required  certain  land  of  the  plaintiff  for  the  purposes  of  their 
undertaking,  he,  under  sect.  68  of  the  Land  Clauses  Consolidation 
Act,  gave  them  the  ordinary  notice,  either  to  appoint  an  arbitrator  or 
to  pay  certain  compensation.  His  claim  to  compensation  was  divi- 
ded under  two  heads^  first,  in  respect  of  the  value  of  the  land  to  be 
purchased ;  and,  secondly,  in  respect  of  injury  to  other  lands  held 
therewith.  The  company  did  not  make  any  offer  of  money,  but  ao* 
cepted  the  arbitration,  and  in  due  time  appointed  the  arbitrator.  The 
arbitrator  determined  that  the  plaintiff  was  entitied  to  compensation, 
and  to  a  certain  sum  by  way  of  compensation,  in  respect  ot  the  value 

^  16  Jur.  640. 
VOL.  XI.  37 
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of  the  land  to  be  pnrchased,  bat  that  the  plaintiff  had  no  claim  to 
compeoBation  for  any  injury  done  to  other  land,  Bince  no  injury  bad 
been  suffered.  Then  arose  the  question  now  before  the  court  It  de- 
pends upon  sect  84,  of  the  Land  Clauses  Consolidation  Act,  by 
which  it  is  enacted,  ^^  that  all  the  coBts  of  any  such  arbitration,  t.  e. 
such  arbitration  as  is  previously  mentioned  in  sect  23,  and  incident 
thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by  the  promo- 
ters of  the  undertaking,  unless  the  arbitrators  shall  award  the  same 
or  a  less  sum  than  shall  have  been  offered  by  the  promoters  of  the 
undertaking,  in  which  case  each  party  shall  bear  his  own  costs  inci- 
dent to  the  arbitration,  and  the  costs  of  the  arbitration  shall  be  borne 
by  the  parties  in  equal  proportions."  Now,  it  is  submitted,  on  be- 
half of  the  company,  that  there  in  nothing  in  that  clause,  as  it  is  as- 
serted by  the  other  side  there  is,  which  makes  it  obligatory  on  the 
arbitrator,  under  the  circumstances  of  the  present  case,  to  allow  all 
the  costs  of  the  arbitration,  and  all  the  costs  incident  thereto,  in  favor  of 
the  land-owner;  but,  on  the  contrary,  it  is  submitted,  that  the  arbitra- 
tor may,  if  he  think  fit,  leave  each  party  to  bear  his  own  costs  incident 
to  the  claim  in  respect  of  any  injury  to  land,  which  was  wholly  dis- 
allowed. If  the  company  had  offered  a  farthing  in  respect  of  the  al- 
leged injury,  then  there  can  be  no  doubt  that  the  company  would  not, 
upon  the  present  finding,  have  been  bound  to  pay  costs.  It  is  not 
necessary  that  they  should  have  been  bound  to  make  an  illusory  offer* 
If  there  had  been  no  claim  but  that  in  respect  of  the  supposed  injury, 
and  no  offer  by  the  company  upon  that  claim,  and  a  finding  that  no 
injury  had  been  sustained,  it  cannot  be  said  that  the  company  would 
have  been  obliged,  under  the  enacting  part  of  sect  38,  to  have  paid, 
in  respect  of  a  totally  false  claim,  the  costs  incident  to  the  arbitration. 
The  land-owner  must  not  be  allowed,  by  joining  one  real  with  many 
fictitious  claims,  to  oppress  and  harass  a  company.  Upon  a  notice 
with  many  claims  the  company  cannot  accept  the  arbitration  as  to 
some  only ;  they  must  not  be  bound  in  such  case  to  offer  money  in  re- 
spect of  claims  totally  false.  Such  a  construction  must  be  put  upon 
the  section  as  will  not  leave  it  to  outrage  justice, 

Eiigh  Hill  appeared  on  behalf  of  the  arbitrator. 

Pasklepy  (with  him  Cledsbt/,)  on  behalf  of  the  plaintiff.  The  fiirst 
part  of  sect  34,  contains  a  distinct  and  absolute  enactment,  that  in 
such  a  case  as  the  present  the  company  shall  pay  all  the  costs  of  the 
arbitration,  and  the  costs  incident  thereto.  From  that  liability  they 
cannot  escape,  unless  they  show  a  case  within  the  subsequent  excep- 
tion. But  here  they  show  no  such  case,  because  by  the  award  in  the 
present  case  the  arbitrator  has  not  awarded  either  the  same  or  a  less 
auna  than  w€ls  offered  by  the  promoters  upon  receiving  the  plaintiff's 
notice.  There  is  no  hardship  upon  the  company.  The  costs  of  the 
arbitration  are  the  burden  laid  upon  them  in  return  for  the  power 
given  to  them  to  take  land  in  invitum.  It  may  be  true,  that  if  the 
claim  in  respect  of  the  injury  had  been  the  only  claim,  and  such  claim, 
and  any  compensation  in  respect  thereof,  had  been  wholly  disallowed, 
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the  company  would  not  have  been  bound  to  pay  all  the  coets ;  for  in 
that  case  it  might  fairly,  as  it  would  seem,  have  been  said  that  the 
case  was  not  within  sect  34  at  all ;  but  now  that  the  arbitrator  ha« 
awarded  some  compensation  in  respect  of  the  plaintiiTs  claim,  and  to 
an  amount  not  less  than  any  ofier  made  by  the  company  in  answer 
to  that  claim,  the  case  is  clearly  within  the  earlier,  and  not  within  the 
latter,  part  of  sect  34.  It  never  was  intended  that  in  such  case  the 
costs  should  follow  the  decision  of  the  arbitrator  upon  each  item  of 
the  claim.  The  Q,rbitmtor  may  have  had  the  greatest  doubts  upon 
the  items  against  which  he  tdtimately  decided.  It  must  not  be  as- 
sumed, from  the  decision  in  such  cases,  that  the  disallowed  claims 
were  made  mcUd  fide.  If  any  part  of  a  claim  be  allowed,  and  the  com- 
pany have  omitted  to  make  an  offer  equal  to  the  amount  aUowed,  it 
was  the  intention,  and  must  be  the  construction,  of  the  act  that  the 
company  must  thereupon  bear  the  costs  of  the  arbitration,  and  the 
costs  incident  thereto.  Such  is,  in  such  case,  the  consequence  of  the 
company's  own  default. 

Lord  Campbell,  C.  J.  In  my  opinion  the  rule  should  be  dis^ 
charged.  There  is  no  occasion  to  issue  a  writ  of  mandamus.  The 
arbitrator  has  stated  the  principle  upon  which  he  is  willing  to  de- 
termine the  amount  of  costs  in  respect  of  the  curbitration ;  and  I  am 
of  opinion  that  the  principle  stated  by  him  is  right.  If  there  had  been 
but  one  claim,  and  that  had  been  wholly  disallowed,  it  is  clear  to  me 
that  the  company,  though  they  had  made  no  offer  in  respect  of  such 
claim,  would  not  have  been  bound  to  pay  all  the  costs  in  respect  of 
such  a  false  claim.  It  seems  to  me  equally  clear,  that  where  two  or 
more  claims  are  wholly  distinct,  and  one  or  more  are  wholly  disallow- 
ed, the  company  are  not  the  more  bound  to  pay  the  costs  incurred  in 
consequence  of  those  false  claims,  because  they  happen  to  have  been 
joined  by  the  land-owner  with  one  or  more  real  claims. 

Patteson,  J.  I  have  no  doubt  that  the  act  in  question  only  con- 
templates, in  the  matter  of  costs,  the  case  of  a  party  claiming  com- 
pensation who  is  entitled  to  some.  The  provisions  are  only  intended 
to  apply  to  the  amount  of  compensation,  assuming  that  some  com- 
pensation is  due.  It  never  could  have  been  intended  that  any  party, 
by  proffering  a  wholly  illusory  claim,  might  force  a  company  to  pay 
a  heavy  amount  of  costs.  It  is  clear  to  me,  therefore,  that  if  a  single 
claim  were  made  which  should  be  wholly  disallowed,  a  company 
would  not  be  bound  by  sect.  34,  though  they  had  made  no  offer  upon 
the  receipt  of  such  claim,  to  pay  all  the  costs  consequent  upon  such 
claim.  In  such  a  case  sect.  o4  would  be  inapplicable.  I  am  of  opi- 
nion that  there  must  be  the  same  decision  in  the  case  of  a  distinct 
claim  wholly  disallowed,  though  it  be  joined  with  others  which  are 
allowed. 

Coleridge,  J.  If  the  who  e  of  sect.  34  were  to  oe  literally  con- 
strued, the  earlier  part  would  apply  to  every  case  not  within  the  words 
of  the  subsequent  exception.    But  it  seems  to  me  to  have  been  shown 
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that  that  may  not  be.  Then  the  earlier  part  must  be  modified ;  and 
it  seems  to  me  that  it  must  be  so  construed  as  not  to  apply  to  the 
case  of  a  single  claim  wholly  disallowed,  though  the  company  should 
not  have  made  any  offer.  But  if  it  be  not  applicable  to  such  a  case, 
then  neither  can  it,  in  my  opinion,  be  applied  to  such  claims,  wholly 
disallowed,  as  are  distinct,  though  in  the  company  of  others  which 
are  allowed. 

W  GHTMAN,  J.,  concurred.  Rule  dischat^cL 


Regina  v.  The  Justices  of  Surbet.^ 

Bail  Court    Maj  8,  Jane  2, 1858. 

ESghways^-^  Costs  of  Prosecution — 5  Sf  6  Will  4,  c.  60,  ss.  94,  96. 

The  95th  secUon  of  the  5  &  6  WUL  4,  c  50,  imposes  a  ministerial,  and  not  a  jndicial,  dntj 
npon  justices  to  direct  an  indictment  to  be  preferred  for  non-repair  of  a  highway,  where  the 
liabilh/  to  repair  is  Bimplj  denied  by  the  party  snnunoned  before  them. 

An  order  made  by  sncfa  justices  is  good,  although  it  subsequently  appear  that  one  of  them 
is  interested  in  the  subject-matter  of  the  order. 

A  hichway  being  out  of  nn>air,  Q.  summoned  the  parish  surveyor  before  the  special  sessiont 
of  highways,  who  denied  the  liability  of  the  paruh  to  repair.  The  justices  then  made  an 
order  for  preferring  an  indictment  against  the  parish  at  tlie  Quarter  Sessions.  At  the  trial 
the  defendants  pleaded  that  one  C^  the  occupier  of  a  farm,  was  liable  to  repair  rattbns 
(envrcB,  and  a  verdict  was  found  for  the  defendants  upon  that  plea.  One  of  me  justices 
who  made  the  order  was  the  landlord  of  C.*s  farm.  The  Quarter  Sessions  refusea  to  di- 
rect the  costs  of  the  prosecution  to  be  paid  out  of  the  highway  rate  of  the  parish :  — 

Held^  on  motion  for  a  mandamus,  that  the  order  for  preferring  the  indictment  was  not  roid 
by  reason  of  one  of  the  justices  who  made  it  having  an  interest  in  the  question  which  was 
raised  at  the  Quarter  Sessions. 

Bdd^  also,  that  the  order  being  good,  and  G.  a  bond  fide  prosecutor,  it  was  imperative  upon 
the  Quarter  Sessions  to  grant  the  prosecutor  his  costs. 

/SoN&^e,  it  would  have  been  otherwise  if  the  question  before  the  special  sessions  had  been, 
whether  the  landlord  of  C.'s  farm  or  the  parish  should  be  indicted,  or  if  collusion  had 
been  shown  between  the  prosecutor  and  the  justice  who  was  interested  in  the  subject-mat- 
ter, and  who  joined  in  the  order. 

This  was  a  rule  calling  upon  the  justices  of  Surrey  to  show  cause 
why  a  mandamus  should  not  issue  commanding  them  to  direct  the 
costs  of  the  prosecution  of  an  indictment  against  the  inhabitants  of 
the  parish  of  Abinger,  for  the  non-repair  of  a  highway,  to  be  paid  out 
of  the  highway  rate  of  the  said  parish.  It  appeared  that  one  Richard 
Gates  had  laid  an  information  before  one  of  the  justices  of  the  coun* 
ty  of  Surrey,  who  had  thereupon  issued  a  summons  to  the  surveyor 
of  highways  to  appear  at  the  special  sessions  for  highways.  The 
justices  at  such  sessions  made  an  order  that  Gates  should  prefer  an 
indictment  at  the  next  October  quarter  sessions  against  the  inhabi- 
tants of  the  parish.  A  bill  of  indictment  was  found  at  the  January 
-  ■_ -  -  " 

1 16  Jut.  64* 
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sessions,  to  which  it  was  pleaded  that  one  John  Channan,  the  occu- 
pier of  a  farm  adjoining  the  highway,  was  bound  to  do  the  repairs 
ratione  tenurcB,  The  case  came  on  to  be  tried  at  the  April  sessions, 
and  a  verdict  was  found  for  the  defendants  on  the  above  plea. 
An  application  was  then  made  to  the  justices  to  direct  the  de- 
fendants to  pay  the  costs  of  the  prosecution ;  but  they  refused  to 
make  the  order.  It  further  appeared  that  the  farm  occupied  by 
Charman  was  the  property  of  Lee  Stear,  Esq.,  one  of  the  justices 
whose  name  was  affixed  to  the  order  for  the  prosecution.  This 
motion  was  founded  upon  the  94th  and  95th  sections  of  the  5  &  6 
Will.  4,  c  50.1 

Pashley  and  B.  C.  Robinson  now  showed  cause.  Generally  the  jus- 
tices order  the  costs  to  be  paid  out  of  the  parish  rate,  but  this  is  an 
exceptional  case.  The  order  for  the  prosecution  was  made  by  a  person 
having  an  interest  iii  the  repair  of  the  road,  and  it  was  consequently 
void.  The  justices  have  power  to  direct  the  costs  to  be  paid  only 
where  there  is  a  legal  order  for  the  prosecution.  Regina  v.  Martin^  2  Q. 
B.  1037,  note.  The  general  rule  is,  that  a  court  is  not  properly  con- 
stituted ifpersons  interested  form  a  part  of  it  Regina  V.  The  Uheltenr 
ham  Commissioners^  1  Q.  B.  467 ;  Regina  v.  The  Justices  of  Hertford' 
shire,  6  Q.  B.  753. 

[  WiGHTMAN,  J.  Suppose  thc  prosecutor  knows  nothing  about  the 
magistrates  except  the  fact  that  they  are  magistrates,  but  it  turns  out 
that  one  of  them  has  an  acre  of  land  in  the  parish,  is  such  a  prose- 
cutor  to  lose  his  costs?] 

There  is  also  a  question  whether  the  justices  had  power  to  adjourn 
this  case  under  the  14  &  15  Vict  c.  100,  s.  27.  By  the  95th  section 
of  the  5  &  6  Will.  4,  c.  50,  an  indictment  is  to  be  preferred  "  at  the 
next  general  quarter  sessions  of  the  peace  for  the  county."  The  ses- 
sions, therefore,  had  no  power  to  try  this  indictment  but  at  the  next 
sessions  after  the  order  was  made.  But  here  the  order  was  to  prefer 
an  indictment  at  the  October  sessions,  whereas  the  hearing  was  ad- 
journed to  the  April  sessions.    Regina  v.  BeUon^  12  Jur.  392. 

1  By  the  5  &  6  Will.  4,  c.  50,  s.  94,  it  is  enacted,  that  if  any  highway  is  out  of  repair, 
and  information  thereof  on  oatli  given  to  a  justice,  he  is  to  issue  a  summons  requir- 
ing the  surveyor  or  person,  &c.  chargeable  with  the  repair  to  appear  before  the 
justices  at  special  sessions  for  the  highways,  who  are  then  to  proceed  in  the  manner 
a^r  pointed  out  in  that  section. 

Sect  95,  enacts,  « that  if,  on  the  hearing  of  any  such  summons  respecting  the  repair 
of  any  highway,  ^e  duty  or  obli^tion  of  such  repair  is  denied  by  the  surveyor,  &c.,  it 
shall  then  be  lawful  for  such  justices,  and  they  are  herebjr  requii^,  to  direct  a  bill  of 
indictment  to  be  preferred,  and  the  necessary  witnesses  in  sup^rt  thereof  to  be  sub- 
poenaed, at  the  next  assizes  to  be  holden  m  and  for  the  said  county,  or  at  the 
next  general  quarter  sessions  of  the  peace  for  the  county,  &c.  wherein  such  high- 
way shall  be,  against  the  inhabitants,  &c.,  for  the  non-repair,  and  the  coste  of  such 
prosecution  shall  be  directed  by  the  judge  of  assize  before  whom  the  said  indictment  is 
tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate  made  and 
levied,  in  pursuance  of  this  act,  m  the  pariah  in  which  such  highway  shall  be  situate : 
provided  nevertheless,  that  it  shall  be  lawful  for  the  party  against  whom  such  indict- 
ment shall  be  so  preferred  at  the  quarter  sessions  aforesaidf  to  remove  such  indictmenti 
by  certiorari  or  otherwise,  into  his  majesty's  Court  of  King's  Bench." 

37* 
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[  WiGHTMAN,  J.  The  payment  of  costs  is  to  be  directed  by  the  jus- 
tices at  such  quarter  sessions ;  if  the  trial  is  void,  the  costs  fall  with 
it]     [They  then  abandoned  this  point] 

The  justices  at  sessions  may  inquire  whether  or  not  the  original 
order  is  good.  Regina  v.  Chedworth^  9  Car.  &  P.  285 ;  Regina  v. 
Heanor,  6  Q.  B-  745. 

Pitt  Taylor  and  Sumner^  in  support  of  the  rule.  The  question  was, 
whether  the  95th  section  rendered  it  imperative  upon  the  justices  to 
make  the  order  for  costs.  In  Regina  v.  Yorkhill^  9  Car.  &  P.  218,  it  was 
held  that  they  had  no  discretion  in  the  matter ;  and  in  Regina  v.  Pewi- 
bridge,  3  Q.  B.  901,  where  this  question  incidentally  arose.  Lord  Den- 
man  said  that  he  had  held  this  clause  to  be  imperative,  at  the  Sussex 
Assizes,  after  consulting  the  other  judge.  The  language  of  the  sta* 
tute  is  plain. 

[  WiGHTBiAN,  J.  Admitting  that  it  is  imperative,  yet  if  the  order  is 
bad  they  have  no  jurisdiction.] 

The  order  is  not  void  on  the  face  of  it,  but  it  is  said  to  be  void  for 
matter  dehors^  because  Mr.  Stear  had  an  interest  in  the  subject-mat- 
ter. Now,  it  is  necessary  that  such  interest  should  be  existing,  not  at 
the  date  of  the  trial,  but  at  the  time  of  the  making  the  order ;  but 
there  is  no  evidence  to  show  that  at  the  time  the  order  was  made  Mr. 
Stear  had  any  interest  whatever ;  indeed,  it  was  impossible  that  he 
oould  have  known  it  at  the  time  he  made  the  order,  because  the  ques- 
tion of  his  interest  did  not  arise  until  the  plea  was  pleaded.  But 
whether  he  was  interested  or  not,  still  the  order  is  not  void,  because 
the  making  of  it  was  a  ministerial,  and  not  a  judicial  act.  Ez  parte 
Stanton^  21  Law  J.  Rep.  (n.  s.)  Bank.  7 ;  s.  c.  §  Eng.  Rep.  283,  is  an 
analogous  case  under  the  Bankruptcy  Act 

[WiGHTMAN,  J.  Suppose  for  some  reason  or  another  Stear  had 
said  that  he  would  repair  the  road,  but  Gates  preferred  the  liability 
of  the  parish  ?] 

He  had  perfect  right  to  rely  upon  the  common-law  liability  of  the 
parish.  Our.  adv.  vutL 

June  2.  WiGHTMAN,  J.,  now  delivered  the  following  judgment 
This  was  an  application  to  make  a  rule  absolute  for  a  mandamus  to 
the  justices  of  Surrey  to  allow  the  costs  of  the  prosecution  of  an  in- 
dictment against  the  inhabitants  of  the  parish  of  Abinger  for  non-re- 
pair of  a  highway.  The  indictment  had  been  preferred  by  the  prose- 
cutor, Richard  Gates,  at  the  quarter  sessions,  by  the  oider  of  three 
justices  at  a  special  sessions  for  highways,  under  the  94th  and  95th 
sections  of  the  5  &  6  Will.  4,  c  50.  The  parish  pleaded  that  one 
John  Charman  was  liable  to  repair  the  highway  as  occupier  of  a  farm 
called  "  Abraham's  Farm,"  ratione  tenures,  and  upon  the  trial  a  ver- 
dict was  found  for  the  parish.  The  prosecutor  applied  for  his  costs 
under  the  95th  section,  which  were  refused  on  the  ground  that  one 
of  the  three  magistrates  who  made  the  order  for  preferring  the  indict- 
ment was  himself  the  landlord  of  Abraham's  Farm,  and  so  interested 
in  the  matter  in  respect  of  which  he  made  the  order.     There  was  no 
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doubt  but  that  Mr.  Lee  Stear,  one  of  the  justices  who  made  the  or- 
der, was  the  landlord  of  Abraham's  Farm ;  and  it  appeared  by  the 
affidavits,  that  at  the  trial  of  the  indictment  he  sat  by  the  counsel  for 
the  prosecution  and  assisted  him ;  and  there  can  be  no  doubt  but  that 
when  the  parish  sought  to  excuse  themselves  from  the  repair  of  the 
highway,  by  alleging  the  liability  of  the  tenant  of  Abraham's  Farm, 
Mr.  Lee  Stear  was  interested  in  the  result,  as  it  would  deteriorate  from 
.  the  value  of  the  farm  if  it  was  charged  with  the  repair  of  the  high- 
way. The  question,  however,  is,  not  whether  he  was  interested  in 
the  question  raised  by  the  plea,  but  whether  he  had  such  an  interest 
at  the  time  the  order  was  made  as  would  disqualify  him  from  acting, 
or,  if  he  had  any  interest,  it  was  such  as  could  have  influenced  either 
his  own  conduct,  or  have  enabled  him  to  influence  the  conduct  of  the 
other  magistrates  who  acted  with  him.  There  does  not  appear  upon 
the  affidavits  any  sufficient  ground  for  imputing  collusion  between 
Grates,  the  prosecutor,  and  Mr.  Stear,  previous  to  or  at  the  time  of 
obtaining  the  order.  Gates,  indeed,  appears  to  have  been  a  bond  fide 
prosecutor,  and  to  have  cared  little  who  was  liable  to  repair,  provided 
the  road  was  made  good.  It  appears  that  a  few  months  previously 
to  his  going  before  the  justices,  he  had  complained  to  a  former  tenant 
of  Abraham's  Farm  of  the  road  being  out  of  repair,  and  said  that 
he  would  have  it  repaired ;  and  that  upon  the  tenant  saying  that  the 
parish  had  done  no  repairs  to  the  road,  but  that  he,  the  tenant,  had 
done  them  during  his  tenancy,  (which  was  seventeen  years,)  Gates 
said  that  he  should  indict  the  road,  and  find  out  to  whom  it  did  be- 
long; that  the  tenant  did  some  repairs  to  the  road  after  this  in  the 
presence  of  Gates  himself,  but  the  road  still  continuing  out  of  repair, 
the  latter  summoned  the  surveyor  of  the  parish,  under  the  94th  sec- 
tion of  the  act,  to  appear  before  the  justices  at  the  special  sessions 
for  highways.  The  surveyor  of  the  parish  accordingly  attended  at 
the  special  sessions,  which  were  holden  before  three  justices,  of  whom 
one  was  Mr.  Lee  Stear ;  and  no  question  was  made  but  that  the  way 
was  a  highway,  and  that  it  was  out  of  repair.  The  surveyor,  how- 
ever, alleged  that  the  parish  were  not  bound  to  repair  the  road,  but 
did  not  state  or  suggest  who  ought  to  do  so,  or  that  any  other  person 
or  persons  was  or  were  liable  to  repair  it  The  three  magistrates,  in- 
cluding Mr.  Stear,  then  made  the  order  for  preferring  an  indictment 
against  the  parish. 

The  first  and  most  important  question  is,  could  the  magistrates 
have  done  otherwise,  as  the  case  appeared  before  them,  than  make 
the  order  ?  The  statute,  in  the  94th  and  95th  sections,  provides,  that 
if  a  highway  is  out  of  repair,  and  information  on  oath  is  given  to  a 
justice,  he  may  issue  a  summons  to  the  surveyor  of  the  parish,  or 
other  persons  chargeable  with  the  repairs,  to  appear  before  the  justices 
at  a  special  sessions  for  the  highways ;  and  if,  upon  the  hearing  of  the 
summons,  the  obligation  to  repair  is  denied  by  the  surveyor,  on  be- 
half of  the  inhabitants,  or  by  any  other  party  charged  therewith,  it  is 
lawful  for  the  justices,  and  they  are  thereby  required,  to  direct  an  in- 
dictment against  the  inhabitants  of  the  parish,  or  the  party  to  be  nam- 
ed in  such  order,  and  the  costs  of  such  prosecution  shall  be  directed, 
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by  the  justices  at  the  quarter  sessions,  if  the  indictment  is  tried  be- 
fore  them,  to  be  paid  out  of  the  rate,  made  in  pursuance  of  the  act^ 
in  the  parish  in  which  the  highway  is  situate.  The  parish  is,  in  every 
csise^primd  facie  liable  to  the  repair  of  the  highways  within  it;  and 
though  Gates  might  have  been  told  that  the  tenant  of  Abraham's 
Farm  usually  repaired  the  highway  in  question,  he  would  be  well 
warranted  in  summoning  the  person  primd  fade  liable,  namely,  the 
parish,  by  means  of  the  surveyors,  and  leaving  them  to  discharge 
the  parish,  if  they  could,  by  showing  a  liability  in  some  other  person ; 
but  it  was  not  suggested,  on  the  part  of  the  parish,  that  the  tenant  of 
Abraham's  Farm,  or  any  other  person  than  the  parish,  was  liable. 

It  was  not  made  a  question  whether  the  parish  or  somebody  else 
was  liable ;  and  as  the  statute  is,  in  terms,  imperative,  I  do  not  see 
how  the  justices  could  do  otherwise  than  make  the  order,  nor  how 
any  interest  that  Mr.  Stear  might  have  in  the  question  that  the  par« 
ish  afterwards  raised  could  influence  or  affect  the  making  of  the  or- 
der. As  the  case  stood  at  the  time  the  order  w^as  made,  I  am  at 
some  loss  to  discover  such  an  interest  in  Mr.  Stear  as  could  make  the 
order  void  because  he  joined  in  it  If  the  affidavits  showed  that  the 
summons  was  taken  out  and  the  indictment  preferred  at  his  instiga- 
tion, and  that  Gates  was  not  a  real  prosecutor,  but  colluding  with 
Stear,  the  case  would  assume  a  very  different  character ;  but  Grates 
appears,  as  far  as  I  can  judge  from  the  affidavits,  to  have  been  a  bo^ 
nd  fide  prosecutor,  and  it  would  certainly  be  hard  upon  him  to  lose 
his  costs  because  the  order,  which  the  magistrates  could  not  refuse  as 
the  case  stood,  wa3  signed  by  one  who  had  an  interest  in  the  ques- 
tion which  was  subsequently  raised,  but  which  was  not  raised 
when  the  order  was  made.  If  it  had  been  suggested  to  the  jus- 
tices that  the  tenant  of  Abraham's  Farm  was  liable,  and  the 
question  had  been  whether  he  or  the  parish  should  be  indicted, 
and  Mr.  Stear  had  joined  in  an  order  to  indict  the  parish,  I 
should  certainly  have  thought  the  order  void  on  that  ground ;  but  no 
such  suggestion  was  made,  and  the  justices  could  only  order  the  in- 
dictment against  the  parish.  The  question  is,  not  whether  the  parish 
or  Mr.  Stear  shall  pay  the  costs,  as  he  cannot  be  liable  to  pay  them 
in  any  view  of  the  case,  but  whether  Gates  shall  lose  them  because 
Stear,  over  whom  he  had  no  control,  joined  in  making  the  order.  I 
certainly  concur  in  all  the  decisions,  that  if  any  part  be  taken  in  a 
judicial  act  by  a  person  who  is  interested  in  it,  sucti  act  is  void ;  but 
it  seems  to  me,  that  in  making  the  order  in  question  the  magisb^tes 
were  not  called  upon  to  exercise  any  judgment,  and  that,  as  the  case 
was  presented  to  them  they  could  only  make  the  same  order,  whether 
Mr.  Stear  was  landlord  of  Abraham's  Farm  or  not,  and  that  that  cir- 
cumstance was  not  material,  and  could  have  no  influence  in  making 
the  order.  It  appears  to  me,  upon  the  whole,  that  the  order  is  not 
void,  for  the  reasons  I  have  mentioned,  and  that  as  no  collusion  is 
shown  between  Gates  and  Stear  in  obtaining  the  order,  and  as  Gates 
appears  to  have  been  a  bond  fide  prosecutor,  he  ought  to  have  had  his 
costs,  it  being  imperative  on  the  court  of  quarter  sessions  to  grant  them, 
unless  the  order,  or  the  conduct  of  the  prosecutor  can  be  impugned. 
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I  am  the  more  disposed  to  make  the  rale  absolute,  as  I  do  not  con* 
elude  the  parties  by  doing  so,  though  I  should  if  I  refused  it.  A  re- 
turn may  be  made  to  the  mandamus  if  .the  parish  or  the  magistrates 
are  dissatisfied  with  my  opinion,  or  wish  to  add  further  facts,  which 
may  alter  the  view  which  I  have  taken  of  the  case.  The  rale,  there- 
fore, will  be  absolute.  Rule  absolute  for  a  mandamus. 


Ex  parte  The  Exeter  Road  Trustees.^ 

Jane  9, 1859. 

Railway  Company  —  8  4-9  Vict.  c.  20,  s.  58. 

A  railway  company,  in  pnrsnance  of  the  powers  of  their  act,  pulled  down  a  connty  bridge 
and  erected  another,  at  the  same  time  entering  into  an  amement  with  the  tnutees  of  the  road 
to  repair  snch  portions  of  the  ^)pn>aches  to  the  bridge  as  had  previoosly  been  repaired 
by  the  county: — 

Hddj  that  the  company  had  not  interfered  with  the  road  so  as  to  bring  the  case  within  the 
58th  section  of  tne  8  &  9  Vict  c.  20,  and  consequently  a  mandamus  to  the  company  com- 
manding them  to  repair  the  road,  would  not  be  granted. 

Collier  moved  for  a  rale,  calling  upon  the  Exeter  and  Crediton 
Railway  Company  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  repair  a  part  of  a  turnpike-road.  It  appeared 
that  when  the  railway  company  obtained  their  act,  there  was  a 
county  bridge,  and  consequently  the  county  were  bound  to  repair  the 
approaches  to  this  bridge,  to  the  extent  of  300  feet  on  either  side. 
The  company  had  pulled  down  this  bridge  and  erected  another,  at 
the  same  time  entering  into  an  agreement  with  the  trastees  of  the 
road  to  repair  the  portions  of  the  road  which  had  been  previously 
repaired  by  the  county.  The  road  was  now  out  of  repair,  and  the 
trastees  declined  to  repair  it,  upon  the  ground  that  the  company  were 
liable  to  do  so  by  reason  of  their  agreement  The  motion  was  found- 
ed upon  the  58th  section  of  the  8  &  9  Vict.  c.  20,  which  enacts,  that 
^  if,  in  the  course  of  making  the  railway,  the  company  shall  use  or 
interfere  with  any  road,  they  shall  from  time  to  time  make  good  all 
damage  done  by  them  to  such  road ;  and  if  any  question  shall  arise 
as  to  the  damage  done  to  any  such  road  by  the  company,  or  as  to 
the  repair  thereof  by  them,  such  question  shall  be  referred  to  the  de- 
termination of  two  justices,  and  such  justices  may  direct  such  repEura 
to  be  made  in  the  state  of  such  road,  in  respect  of  the  damage  done 
by  the  company,  and  within  such  period  as  they  think  reasonable,  and 
may  impose  on  the  company,  for  not  carrying  into  effect  such  repairs, 
any  penalty  not  exceeding  5/.  per  day,  as  to  such  justices  shall  seem 
just,"  &c.  It  was  now  contended,  that  the  company  had  interfered 
with  the  road  by  pulling  down  the  old  bridge  and  erecting  a  new 
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one,  and  that  the  proceeding  by  mandamus  was  the  proper,  as  well 
as  the  most  convenient,  method  of  trying  the  liability  of  the  company 
to  repair  the  road. 

WiGHTMAN,  J.  I  do  not  think  a  sufficient  case  is  made  out  to 
warrant  the  court  in  interfering  by  way  of  mandamus.  The  interfer- 
ence of  the  railway  company  with  the  road,  so  far  as  respects  the 
present  question,  is  this.  They  have  not  taken  the  road  itself,  though 
they  have  taken  away  the  county  bridge  under  their  act  of  parliament. 
The  result  is  to  dispense  with  the  liability  of  the  county  to  repair  the 
approaches  to  the  bridge,  which  they  were  othewise  bound  to  repair. 
That  is  not  such  an  interference  with  the  road  as  comes  within  the  sec- 
tion which  has  been  referred  to.  The  bridge  being  now  taken  away, 
the  question  is,  who  is  to  repair  the  approaches  thereto  ?  The  county 
is  not  liable,  because  the  old  bridee  no  longer  exists ;  but  those  per- 
sons are  bound  to  repair  who  would  have  been  liable  had  the  bridge 
never  existed  at  all.  The  railway  company  are  not  liable  unless  it 
happen  that  the  trustees  are  first  called  upon  to  repair  the  road :  the 
latter  will  have  their  remedy  on  the  agreement,  but  not  by  mandamus. 
I  see  no  such  interference  with  the  road,  for  the  purpose  of  the  pre- 
sent question,  as  to  warrant  me  in  granting  a  mandamus. 

Rule  refused. 


Clark  &  another  t;.  The  Guardians  of  the  Cuckfield  Union.^ 

BaU  Court.    May  12,  1851;  Jane  12, 1852. 

Corporation —  Contract  under  Common  Seal — Poor-Law  Union. 

Wherever  the  purposes  for  which  a  corporation  is  created  render  it  necessary  that  work 
should  be  done  or  goods  supplied  to  cany  such  purposes  into  effect,  and  such  work  is  don9 
or  such  goods  are  supplied,  and  accepted  by  the  corporation,  and  the  whole  consideration 
for  payment  is  executed,  the  corporation  cannot  refuse  to  pay  upon  the  ground  that  the 
contract  was  not  under  seal. 

Where,  therefore,  at  a  meeting  of  a  board  of  the  guardians  of  a  poor-law  union,  (which 
board  was  regularly  constituted,)  a  contract  was  entered  into,  not  under  seal,  for  the 
erecting  of  water-cfosets  in  the  union  workhouse,  and  they  were  accordingly  put  up,  it 
was  held,  that  the  guardians  were  liable  upon  the  contract  lor  work  and  labor,  and  goods 
sold  and  delivered. 

By  the  4  &  5  Will.  4,  c.  76,  guardians  of  an  union  have  the  government  of  the  workhouse, 
and  no  acts  of  the  guardians  are  to  be  valid  except  done  at  a  board  when  three  are  pre- 
sent By  the  5  &  6  Will  4,  c  69,  every  union  is  made  a  corporation,  and  may  use  a 
common  seal. 

S&nble^  the  reason  for  which  a  seal  was  required  to  authenticate  the  acts  of  a  corporation 
does  not  exist  with  equal  force  in  respect  to  the  guardians  of  a  poor-law  union  as  to 
municipal  corporations,  and  others  of  a  similar  character,  the   rormer,  according  to 
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flie  statnte  by  which  they  were  originally  constituted,  act  by  regulations  adopted  at  a 
board  composed  of  not  less  than  three  gaardians. 

Qaeere  whether  the  case  of  Lamprd  y.   Tlte  BiUericay  Union,  3  Exch.  283,  was  rightly 
decided  ? 

In  this  case  a  rule  had  been  obtained  by  Hance^  pursuant  to  leave 
reserved,  caUing  upon  the  plaintiffs  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered.  The  facts  and  au- 
thorities sufficiently  appear  in  the  judgment. 

May  12, 1851.     Welsby  and  Pigott  showed  cause. 

Cur.  adv.  vulU 

June  12, 1852.  Wightman,  J.,  now  delivered  the  following  judg- 
ment. I  have  deferred  giving  judgment  in  this  case,  which  was 
argued  before  me  some  time  ago,  in  the  hope  that  the  action,  which 
was  for  the  sum  of  12/.  15^.,  would  have  been  settled ;  the  importance 
of  the  question  raised  being  out  of  all  proportion  to  the  amount  in 
difference  betwen  the  parties.  The  action  was  in  debt  for  goods  sold 
and  for  work  and  labor,  and  upon  the  trial  before  the  under-sheriff 
(the  sum  demanded  being  under  20Z.)  the  plaintiffs  had  a  verdict  for 
12/.  15^.,  with  liberty  reserved  for  the  defendants  to  move  for  a  non- 
suit, on  the  ground  that  there  was  no  contract  by  the  defendants 
under  seal.  The  demand  arose  in  respect  of  water-closets,  for  a  new 
description  of  which  the  plaintiffs  had  obtained  a  patent,  and  which 
were  put  up  by  them  at  the  union  workhouse,  by  the  direction  and 
with  the  approbation  of  the  defendants,  at  a  meeting  of  the  board, 
which  it  was  not  disputed  was  regularly  constituted.  There  were 
several  questions  that  arose  in  the  course  of  the  cause  as  to  the  liabi- 
lity of  the  defendants,  which  was  disputed  upon  other  grounds,  but 
they  were  ail  disposed  of  except  that  which  now  remains  for  consi- 
deration, namely,  that  assuming  the  supply  of  articles  to  have  been 
such  as  was  proper  and  needful  for  the  workhouse,  and  that  the  de- 
fendants ordered  them  at  a  meeting  of  the  board,  to  be  provided  by 
the  plaintiffs,  and  afterwards  approved  of  and  kept  them ;  and  assum- 
ing that  if  they  had  not  been  a  corporation  they  would  have  been 
liable  to  pay  for  them ;  yet  that  as  the  guardians  of  the  poor  are  a 
corporation,  and  sued  as  such,  they  are  not  liable  unless  they  con- 
tracted under  seal  with  the  plaintiffs.  The  injustice  of  allowing  the 
defendants  to  have  the  benefit  of  the  work  done  by  the  plaintiffs, 
without  paying  for  it,  makes  it  the  more  necessary  to  inquire  strictly, 
whether  the  general  rule  of  law  applies  to  this  case,  or  whether  it 
falls  within  any  exception  which  may  enable  the  plaintiffs  to  recover. 

It  is  no  doubt  a  rule  of  law  that  a  corporation  can  only  contract 
under  seal ;  so  much  inconvenience,  however,  arises  from  the  strict 
application  of  the  rule,  that  it  was  in  very  early  times  relaxed  with 
respect  to  matters  of  frequent  and  ordinary  occurrence.  The  instau- 
ces  are  mentioned  in  Bac.  Ab.,  tit  "  Corporations,"  E. ;  Com.  Dig., 
"  Franchises,"  ^F.),  12, 13.  This  relaxation  of  the  rule  has  been  gra- 
dually extendea,  and  it  may  now  be  considered  that  the  general  rule, 
that  a  corporation  aggregate  cannot  contract  except  by  deed,  adniits 
of  an  exception  in  cases  where  the  making  of  a  certain  description 
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of  contracts  is  necessary  and  incidental  to  the  purposes  for  which  the 
corporation  was  created.  In  most  of  the  earlier  of  the  modern  cases 
the  corporations  have  been  plaintiffs,  but  these  cases  were  decided 
upon  grounds  which  would  be  equally  applicable  had  the  actions 
been  against  them.  In  the  case  of  The  dtp  of  London  Gas-Ughl  and 
Coke  Company  v.  Nicholls^  2  Car.  &  P.  365,  Best,  C.  J.,  held  that 
indebitatus  assumpsit  might  be  maintained  by  the  company  for  gas 
supplied,  observing,  ^<  that  it  was  quite  absurd  to  say  that  there  was 
any  necessity  for  a  contract  by  deed  in  such  a  case."  The  case  of 
The  Mayor  of  Stafford  v.  TUl^  4  Bing.  75,  and  the  judgment  of  the 
court  in  the  subsequent  case  of  The  East  London  Waterworks  Com- 
pany V.  Bailey^  Id.  286,  are  direct  authorities  that  corporations  may 
be  parties  to  contracts  not  under  seal.  In  the  latter,  Best,  C.  J.,  took 
a  distinction  between  executory  and  executed  contracts,  which  has 
not,  however,  been  recognized  in  subsequent  cases,  considering,  that 
if  the  contract  were  executed,  the  law  would  imply  a  promise,  and  no 
deed  was  necessary  as  was  decided  in  the  case  of  T%e  Mayor  of  Staf* 
ford  V.  TilL  The  power  of  a  corporation  for  a  particular  purpose  to 
maintain  an  action  of  assumpsit  for  breach  of  an  executory  contract 
connected  with  the  purpose  for  which  the  company  was  constituted 
was  elaborately  argued  and  deliberately  determined  in  the  case 
of  Cliurch  V.  The  Imperial  OaS'light  and  Coke  Company^  in  error,  6 
Ad.  &  EL  846.  In  that  case  the  company  had  brought  an  action 
against  Church  upon  an  executory  contract  by  them  to  supply  gas, 
which  the  defendant.  Church,  refused  to  accept  In  giving  the  judg- 
ment  of  the  court.  Lord  Denman,  C.  J.,  assumes  that  it  is  established 
that  a  corporation  may  sue  or  be  sued  in  assumpsit  upon  executed 
contracts  of  a  certain  kind,  amongst  which  are  included  such  as  relate 
to  the  supply  of  articles  essential  to  the  purposes  for  which  it  is  ere* 
at.ed ;  and  he  then  considers  that  there  is  no  sound  distinction  to  be 
taken  in  respect  of  such  contracts  between  those  that  are  executed 
and  those  that  are  executory.  In  repudiating  this  distinction,  the 
Court  of  Queen's  Bench  differed  from  the  judgment  of  the  Court  of 
Common  Pleas  in  the  case  of  The  East  London  Waterworks  Company 
v.  Bailey y  but  in  other  respects  they  agreed  with  that  decision. 

The  case  of  Beverley  v.  The  Lincoln  Gas4ight  and  Coke  Company^ 
6  Ad.  &  El.  829,  decided  about  the  same  time,  is  more  directly  in 
point,  as  the  action  in  that  case  was  indebitatus  assumpsit  for  goods 
sold  and  delivered  against  the  company.  The  action  was  for  the 
price  of  gasmeters  supplied  by  the  plaintiff  to  the  company  under 
a  parol  contract.  All  the  previous  cases  were  considered  by  the 
Court  of  Queen's  Bench  in  an  elaborate  judgment  for  the  plaintiff,  in 
which  it  was  decided  that  the  action  was  maintainable,  and  the  com- 
pany liable,  though  there  was  no  contract  by  deed.  In  Mayor  of 
Ludlow  V.  Charlton^  6  M.  &  W.  815,  decided  subsequently  to  the 
cases  of  Beverley  v.  The  Lincoln  Gas-light  and  Coke  Company  and 
C/iurch  V.  The  Imperial  Gas-light  and  Coke  Company^  the  Court  of 
Exchequer  held,  that  a  municipal  corporation  cannot  contract  to  pay 
money  out  of  the  corporation  funds  for  improvements  in  the  boroueh 
except  under  seal,  on  the  ground  that  such  a  contract  was  not  within 
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any  of  the  exceptions  to  the  general  rule,  nor  of  ordinary  occurrence, 
nor  directly  necessary  for  the  purposes  for  which  the  corporation  was 
instituted.  Upon  the  same  ground  the  Court  of  Queen's  Bench  held, 
in  the  subsequent  case  of  Paine  v.  The  Strand  Uniony  8  Q.  B.  326, 
that  the  plaintifi^  who  brought  an  action  of  assumpsit  for  work  and 
labor  against  the  guardians  of  the  poor  of  the  Strand  Union,  to 
recover  a  demand  for  making  a  plan  of  one  of  the  parishes  in  the 
union,  by  direction  of  the  board  of  guardians,  but  without  any  con- 
tract under  seal,  was  not  entitled  to  enforce  such  demand,  as  the 
making  the  plan  of  a  particular  parish  was  not  necessary  for  the 
guardians  of  the  union  generally,  nor  incidental  to  the  purposes  for 
which  they  were  incorporated.  But  in  the  subsequent  case  of  Sanders 
V.  T%e  Cfuardians  of  St.  Neofs  Union,  8  Q.  B.  810,  the  court  held 
that  an  action  of  assumpsit  for  goods  sold,  and  work  and  labor,  was 
maintainable  in  respect  of  a  demand  by  the  plaintiff  for  iron  grates 
supplied  to  the  workhouse  by  the  direction  of  the  guardians,  and 
erected  there  under  a  verbal  order;  and  in  giving  judgment.  Lord 
Denman  observes,  that  the  defendants  could  not  be  permitted  to  take 
the  objection  that  there  was  no  contract  under  seal,  if  the  work  when 
done  was  adopted  by  them  for  the  purposes  connected  with  the  cor- 
poration. 

In  the  late  case  of  The  Governor  and  Company  of  Copper  Miners  v 
Fox  and  Others,  15  Jur.  703 ;  s.  c.  3  Eng.  Rep.  420,  it  was  held  that  the 
company  could  not  maintain  an  action  on  an  executory  parol  contract 
relating  to  the  furnishing  of  iron  rails,  on  the  ground  that  the  con- 
tract was  not  incidental  or  ancillary  to  carrying  on  the  business  of 
copper  miners,  and  did  not  fall  within  any  of  the  exceptions  to  the 
general  rule,  that  a  corporation  can  only  bind  itself  by  deed.  In 
giving  judgment.  Lord  Campbell  observed,  that  had  the  subject-mat- 
ter of  the  contract  been  copper,  or  if  it  had  been  shown  in  any  way 
to  have  been  incidental  or  ancillary  to  carrying  on  the  business  of 
copper  miners,  the  contract  would  have  been  binding  though  not  un- 
der seal ;  for  where  a  trading  company  is  created  by  charter,  whilst 
acting  within  the  scope  of  the  charter,  it  may  enter  into  the  commer- 
cial contracts  usual  in  such  a  business,  in  the  usual  manner.  The  re- 
sult of  the  cases  to  which  I  have  referred  appears  to  be,  that  where* 
ever  a  corporation  is  created  for  particular  purposes,  which  involve 
the  necessity  of  frequently  entering  into  contracts  for  goods  or  works 
essentially  necessary  for  carrying  me  purposes  for  which  the  corpora- 
tion is  created  into  execution,  a  demand  in  respect  of  goods  or  works 
which  have  actually  been  supplied  to  and  accepted  by  the  corporation, 
and  of  which  they  have  had  the  full  benefit,  may  be  enforced  by  ac- 
tion of  assumpsit,  and  the  corporation  will  be  liable,  though  the  con- 
tract was  by  parol  only,  and  not  by  deed. 

'[there  is,  however,  a  case  decided  by  the  Court  of  Exchequer,  upon 
deliberate  consideration  given,  which  I  find  it  very  difficult  to  recon- 
cile with  many  of  the  authorities  to  which  I  have  referred.  I  allude 
to  the  case  of  Lampretl  v.  The  Bitlericay  Union,  3  Exch.  283.  That 
was  an  action  of  covenant  against  the  guardians  of  the  union  to  re- 
cover the  fine  to  be  paid,  according  to  the  deed,  for  work  done  under 
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a  specification  in  building  a  workhouse,  and  for  extra  work.  The 
deed  provided  that  no  extra  work  should  be  allowed  for,  except  done 
by  direction,  in  writing,  of  certain  surveyors  named  in  the  deed* 
Much  extra  work  was  done  under  the  direction  of,  and  adopted  by, 
the  defendants  and  their  surveyors,  but  no  written  directions  were 

?'ven,  and  the  extra  work  could  not  be  recovered  under  the  deed, 
he  defendants  had  made  many  payments,  on  account  generally,  in 
the  progress  of  the  work ;  and  the  plaintiff  proposed  to  appropriate 
those  payments  to  the  discharge  of  his  claim  for  extra  work  ;  and  it 
was  upon  the  appropriation  of  payment  that  the  question  arose.  Tb€ 
court  considered,  that  to  entitle  the  plaintiff  to  appropriate  the  pay- 
ments, he  must  show  that  there  were  two  debts  —  one  under  the  deed, 
and  the  other  under  a  parol  contract  for  payment  for  the  extra  work, 
to  be  implied  from  its  being  done  with  the  assent  of  the  defendants, 
and  their  having  adopted  and  taken  the  benefit  of  it;  but  it  was  held 
that  no  such  contract  could  be  implied  in  this  case,  as  the  defendants 
were  a  corporation,  and  incapable  of  making  such  a  contract  as  that 
for  the  extra  work  by  parol.  The  court  in  that  case  considered,  that 
notwithstanding  the  nature  of  the  corporation,  and  the  purposes  for 
which  it  existed,  it  was  incapable  of  contracting  otherwise  than  by 
deed,  even  for  such  purposes  as  those  in  question,  which  were  abso- 
lutely necessary  for  carrying  into  effect  the  objects  of  the  corpora- 
tion. 

The  ground  upon  which  a  seal  is  required  to  authenticate  the  acts 
of  corporations  is  stated  in  the  case  of  The  Mai/or  of  Ludlow  v.  Charl' 
ton^  6  M.  &  W.  823.  It  is  required  as  indicating  the  concurrence  of 
the  whole  body  corporate.  "  The  seal  is  the  only  authentic  evidence 
of  what  the  corporation  has  done  or  agreed  to.  The  resolution  of  a 
meeting,  however  numerously  attended,  is  not  the  act  of  the  whole 
body.  Every  member  knows  he  is  bound  by  what  is  under  the  cor- 
porate seal,  and  by  nothing  else."  This,  no  doubt,  is  strictly  appli- 
cable to  municipal  corporations,  and  others  of  a  similar  character,  but 
not  so  clearly  to  such  a  corporation  as  the  guardians  of  an  union. 
By  the  4  &  5  Will.  4,  c.  76,  s.  38,  guardians  of  an  union  have  the  go- 
vernment of  the  workhouse ;  and  there  is  a  general  provision,  that  no 
acts  of  the  guardians  shall  be  valid,  except  at  a  board  when  three  are 
present  By  the  6  &  6  Will.  4,  c.  69,  s.  7,  for  the  more  easy  execu- 
tion of  that  act,  and  of  the  laws  relating  to  the  poor,  the  guardians 
of  the  poor  of  every  union  are  made  a  corporation,  and  may  use  a 
common  seal.  There  is,  however,  no  alteration  in  the  law  as  to  the 
power  of  the  guardians  at  a  board  of  not  less  than  three.  A  board 
of  three  guardians  only  would  have  power,  both  before  and  after  the 
guardians  were  made  a  corporation,  to  do  all  such  acts  as  the  whole 
body  might  do,  and,  before  they  were  a  corporation,  might  make  all 
such  contracts  by  parol  as  were  necessary  for  the  purpose  of  exercis- 
ing the  powers  given  to  them  by  the  statutes ;  but,  after  they  were 
made  a  corporation  for  the  more  easy  execution  of  the  law  relating 
to  the  poor,  it  would  seem,  from  that  case,  that  they  can  do  no  act, 
except  the  most  trivial,  nor  make  any  contract,  except  under  seal 
The  case  of  Lamprell  v.  The  Billericay  Umony  was  followed  by  two 
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others  in  the  same  court,  that  of  Diggle  v.  The  London  and  Blackumll 
Railway  Company^  14  Jur,  937 ;  and  Homersham  v.  The  Wblverhamp' 
ton  Waterworks  Company,  20  Law  J.  Rep.  (n.  s.)  Exch.  193 ;  s.  c.  4 
Eng.  Rep,  426.  In  Diggle  v.  Tlie  London  and  Blackwall  Railway 
Company  it  was  held,  that  indebitatus  assumpsit  for  work  and  labor 
and  materials  could  not  be  maintained  against  a  railway  company 
upon  a  parol  contract,  though  the  demand  was  in  respect  of  taking 
up  old  rails,  and  substituting  new  ones.  In  this  case  there  was  nei- 
ther a  contract  under  the  seal  of  the  company,  nor  signed  by  three 
directoru,  as  required  by  their  special  act  Momersham  v.  The  WoU 
verhampton  Waterworks  Company  was  a  case  very  similar  to  the  last ; 
the  demand  was  for  extra  work  under  an  implied  contract,  there  being 
no  express  contract  entered  into  by  three  directors,  as  required  by  the 
8  &  9  Vict.  c.  16,  s.  97. 

These  three  cases,  especially  that  of  Lamprell  v.  The  BiUericay 
Union^  are  undoubtedly  adverse  to  the  claim  of  the  plaintiffs  in  the 
present  case ;  and  I  find  it  difficult  to  draw  any  substantial  distinc- 
tion between  them  and  the  cases  before  referred  to  upon  the  point  in 
question.  I  may,  however,  observe,  that  the  court,  in  Lamprell  v. 
The  Billericay  Union,  refer  to  the  cases  of  The  Mayor  of  Ludlow  v. 
Charlionj  Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  800,  and  Paine 
V.  The  Strand  Union,  as  the  authorities  upon  which  they  rely  for  the 
principle  of  their  decision,  without  adverting  to  that  which  seems  ac- 
cording to  other  authorities,  an  important  and  distinguishing  circum- 
stance in  those  cases  —  that  in  none  of  them  was  the  subject-matter 
of  the  contract  necessary  or  essential  to  the  very  purposes  for  which 
the  corporation  was  created ;  nor  is  the  peculiarity  of  the  constitution 
of  such  a  corporation  as  the  guardians  of  an  union,  the  object  of  its 
creation,  and  the  power  of  a  quorum  at  a  board-meeting,  adverted  to. 
It  may  be  further  remarked,  that  the  case  of  Arnold  v.  Tlie  Mayor  of-. 
Poole  appears  to  be  an  authority  against  the  decision  in  Lamprell  v. 
The  Billericay  Union,  upon  the  point  of  appropriation  of  the  pay- 
ments. The  reason  for  which  a  seal  was  required  to  authenticate  the 
acts  of  acorporation  seems  hardly  to  exist  in  such  force  in  respect  to 
the  guardians  of  a  poor-law  union,  who,  by  the  statute  by  which  they 
were  originally  constituted,  act  by  regulations,  at  a  board  composed 
of  not  less  than  three.  In  the  present  case  there  was  sufficient  evi- 
dence that  the  work  was  ordered  at  a  board  of  guardians  regularly 
constituted ;  that  it  was  performed  and  adopted,  and  nothing  remain- 
ed but  to  pay  for  it;  but  the  alleged  contract  under  which  it  was 
done,  though  entered  into  by  the  proper  authority,  was  verbal  only. 
I  greatly  regret  the  present  state  of  the  law  upon  a  subject  so  impor- 
tant, it  would,  perhaps,  have  been  better,  and  have  avoided  the  un- 
certainty which  now  exists,  if  the  old  rule  had  never  been  relaxed ; 
but  being  as  it  is,  the  question  is,  whether  the  demand  in  question 
comes  within  any  of  the  recognized  exceptions  to  the  general  rule.  I 
am  disposed  to  think  it  does,  and  that  wherever  the  purposes  for 
which  a  corporation  is  created  render  it  necessary  that  work  should 
be  done  or  goods  supplied  to  carry  such  purposes  into  effect,  as  in  the 
case  of  the  guardians  of  a  poor-law  union,  and  orders  are  given  at  a 
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board  regalarly  constitated,  and  having  a  general  authority  to  make 
contracts  for  work  or  goods  necessary  for  the  purposes  for  which  the 
corporation  was  created,  and  the  work  done  or  goods  supplied,  and 
accepted  by  the  corporation,  and  the  whole  consideration  for  pay- 
ment executed,  the  corporation  cannot  keep  the  goods  or  the  benefit 
of  the  work,  and  refuse  to  pay,  on  the  ground  that  though  the  mem- 
bers of  the  corporation  who  ordered  the  goods  or  work  were  compe* 
tent  to  make  a  contract,  and  bind  the  rest,  the  formality  of  a  deed  or 
of  affixing  the  seal  was  wanting;  and  that  thereupon  no  action  lies, 
as  a  corporation  is  not  competent  to  make  a  parol  contract,  and  can 
avail  themselves  of  their  own  disability,  I  come  to  this  condusion 
(though  not  without  much  doubt,  from  the  authorities  in  some  respects 
being  contradictory)  as  warranted  by  the  cases  of  Sanders  v.  The 
Ouardiam  of  St.  rfeofs  Unions  Beverley  v.  !Z%e  Lincotn  Ga»4iglU  and 
Coke  Company^  Church  v.  The  Imperial  Gas4ighi  and  Coke  Company^ 
and  others  of  the  cases  to  which  I  have  adverted,  by  the  peculiar  con- 
stitution and  purposes  of  such  a  corporation  as  the  board  of  guard- 
ians, and  by  the  apparent  justice  of  the  case.  I  therefore  think  that 
the  rule  should  be  discharged.  Ride  discharged. 


Dob  (2.  Howson  i;.  Eoe.^ 

June  12,  1852. 

Ejectment  —  Writ  of  Possessiony  when  returnable. 

86ct2of  Stat  8  ft4WiII.4,c  67,  which  enacts,  « that  aU  writs  of  execatk«  maybeinids 
returnable  immediately  after  execution  thereof,"  ^>pliet  to  ejectment. 

Rule  calling  upon  the  lessor  of  the  plaintiff  to  show  cause  why 
the  writ  of  possession  issued  in  this  ejectment  should  not  be  set  aside, 
and  restitution  be  made  of  the  lands  taken  under  it.  It  appeared 
that  the  ejectment  was  brought  early  in  1849;  judgment  was 
signed,  and  a  writ  of  possession  issued  soon  afterwards,  but  was  not 
executed  until  April,  in  1853.  The  rule  was  obtained  on  the  ground, 
amongst  others,  that  the  writ  had  been  made  returnable  immediately 
after  the  execution  thereofl 

BramweU  and  Brewer  showed  cause.  Sect  2  of  stat  3  &  4  "WilL 
4,  c.  67,  enacts  "  that  all  writs  of  execution  may  be  made  retumabla 
immediately  after  execution  thereof,"  and  the  preamble  to  that  sec- 
tion includes  the  action  of  ejectment.  Lewis  v.  Holmes^  10  Q.  B. 
896 ;  11  Jur.  945,  has  no  application. 
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Petersdorfj  contra.  The  general  words  of  sect  2  of  stat  3  &  4 
Will.  4,  c.  67,  are  controlled  by  the  title  of  the  act ;  and  the  language 
used  in  other  parts  of  that  statute,  and  in  stat  2  Will.  4,  c.  39,  which 
relates  to  the  same  matters,  shows  that  those  statutes  apply  to  writs 
in  personal  actions  only. 

Lord  Campbell,  C.  J.  I  think  that  there  is  no  irregularity  in  this 
case.  The  enacting  part  of  sect  2  of  stat  3  &  4  Will.  4,  c.  67,  em- 
braces all  writs  of  execution.  We  must  see  whether  from  other 
parts  of  the  act  this  is  necessarily  limited  to  writs  of  execution  in 
personal  actions.  First,  as  to  the  title  of  the  act,  it  is  only  "  An 
Act  to  amend  an  Act  of  the  second  year  of  his  present  Majesty,  for 
the  Uniformity  of  Process  in  Personal  Actions  in  his  Majesty's 
Courts  of  Law  at  Westminster;"  but  under  such  a  title  there  may 
well  be  a  clause  applying  to  the  action  of  ejectment  Then  there  is 
a  preamble  to  sect  2,  and  the  words  of  it  clearly  embrace  that  action. 
There  seems,  therefore,  to  be  no  ground  for  limiting  the  general 
words  of  the  enacting  part  of  sect  2,  and  convenience  certainly  re- 
quires that  all  writs  of  execution  should  be  included.  It  would  be 
strange  if  the  party  could  not  have  a  writ  of  fieri  facias  for  costs  in 
ejectment  returnable  immediately,  and  still  more  if  he  could  not  have 
the  writ  of  habere  facias  possessionem  returnable  immediately.  There 
cannot  be  an  established  practice  under  so  recent  a  statute ;  but  we 
are  informed  that  the  usual  practice  is  to  make  the  former  writ  re- 
turnable immediately. 

Coleridge,  J.  The  enacting  part  of  sect  2  of  stat  3  &  4  Will. 
4,  c.  67,  which  relates  to  jury  process  and  writs  of  execution,  is  in 
general  terms.  Mr.  Petersdorn  assumes  that  the  preamble  is  refer- 
able to  personal  actions  only.  If  on  looking  at  the  words  of  the  en- 
acting part,  and  giving  them  their  ordinary  and  full  operation,  incon- 
venience would  follow,  it  might  be  held  that  they  should  only  have 
the  limited  interpretation  which  the  preamble  pointed  to.  But  some- 
times a  preamble,  couched  in  limited  terms,  is  followed  by  an  enact- 
ment in  larger  terms ;  and  in  this  case  great  convenience  arises  from 
holding  ttfat  the  enacting  part  extends  to  the  action  of  ejectment. 

Erle,  J.  If  effect  is  given  to  the  plain  meaning^  of  the  enacting 
clause,  the  action  of  ejectment  falls  within  it  Mr.  retersdorff  alleges 
that  the  enactment  in  sect  2,  authorizing  an  immediate  return  of 
writs  of  execution,  is  part  of  a  general  code  of  laws  which  applies 
only  to  personal  actions.  But  this  objection  also  turns  out  to  be  un- 
founded ;  because  throughout  stat  2  Will.  4,  c.  39,  where  an  action 
is  spoken  of,  the  phrase  always  is,  either  "  any  such  action,"  or  "  all 
such  actions,"  and  therefore  personal  actions  only  are  included ;  and 
so  when  we  look  to  sect  15,  by  which  rules  and  orders  may  be  made 
for  the  return  of  writs,  the  phrase  is,  "  any  writ  issued  by  authority 
of  this  act,  or  any  writ  of  capias  ad  satisfaciendum,  fieri  facias,  or 
elegitP  But  that  nomenclature,  which  pervades  entirely  stat  2  WilL 
4,  c.  39,  is  not  in  the  statute  which  we  are  called  upon  to  construe, 
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and  there  is  no  reference  in  sect  2  of  stat  3  &  4  Will  4,  c.  67,  to 
Btat  2  WilL  4,  c.  39.  Convenience  is  entirely  on  the  side  of  giving 
effect  to  the  words  of  the  enacting  part  of  that  section,  acconung  to 
their  plain  import 

Crompton,  J.  The  provision  in  sect  38  of  stat  11  Oeo.  4  &  1 
WilL  4,  c.  70,  that  in  ejectment  the  judge  may  certify  that  a  writ  of 
possession  ought  to  issue  immediately,  and  upon  such  certificate  a 
writ  of  possession  may  be  issued  forthwith,  is  consistent  with  the 
construction  which  we  give  to  sect  2  of  stat  3  &  4  Will.  4,  c  67. 

Rule  on  this  poitU  discharged. 


BosTOCK  V.  The  North  Staffordshire  Railway  Company.^ 

June  IS,  1852. 

Costs  of  First  Trial — Discharge  of  Jury -^  Consent  of  Counsel 

Where  a  mry,  being  unable  to  agree,  are  discharged  with  the  consent  of  ooudmI,  the  par^ 
who  obtains  the  Terdict  on  the  second  trial  is  not  entitled  to  the  costs  of  the  fint  trial. 

BramwelLi  (June  11,)  obtained  a  rule  calling  upon  the  plaintiif  to 
show  cause  why  the  taxation  of  costs  by  the  Master  should  not  be 
reviewed.  It  appeared  from  the  affidavits,  that  on  the  first  trial  of  the 
cause,  at  Chester,  the  jury,  which  was  special,  after  remaining  in  de* 
liberation  more  than  an  hour,  came  into  court  and  said  that  they 
could  not  agree.  The  judge  said  that  he  could  not  discharge  them; 
thereupon  the  counsel  on  both  sides  consented  that  he  should  dis- 
charge them,  and  they  were  accordingly  discharged.  The  judge,  by 
consent,  certified  for  a  special  jury.  Upon  the  second  trial,  at  the  sit- 
tings in  Middlesex,  the  plaintiff  obtained  a  verdict,  and  upon  the  tax- 
ation of  costs  the  Master  allowed  to  the  plaintiff  the  costs  of  the  first 
trial  as  well  as  those  of  the  second,  on  the  ground  that,  admitting 
the  general  rule,  that  where  the  jury  are  discharged  by  the  judge  the 
party  who  succeeds  on  the  second  trial  is  not  entitled  to  the  costs  of 
the  first  trial,  the  case  was  altered  by  the  fact  of  the  jury  having  been 
discharged  by  consent. 

Welsby  now  showed  cause.  With  respect  to  costs,  the  cause  is  in 
the  same  position  as  if  there  had  been  no  former  trial,  either  by  rea- 
son of  its  having  been  made  a  remanet,  or  of  a  juror  having  been 
withdrawn.  Harrison  v.  Bennett^  1  Cr.  &  M.  203.  Where  there  is 
no  default  or  intervention  by  either  party,  and  the  judge  discharges 
the  jury  as  of  his  own  proper  authority,  the  party  ultimately  successful 
is  not  entitied  to  the  costs  of  the  first  trial 
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Patteson,  J.,  in  Seelp  v.  Bowers^  3  DowL  372 ;  Brown  v.  Clarke^ 
12  M.  &  W.  25 ;  but  that  the  rule  does  not  apply  where  the  jury  have 
been  discharged  by  consent  of  counseL 

[Lord  Campbell,  C.  J.  Counsel  consent  that  the  judge  shall  do 
a  little  sooner  what  must  be  done  if  the  health  of  any  of  the  jury  iB 
in  danger.] 

But  the  discharge  of  the  jury,  being  by  consent,  is  not  in  invitos; 
it  amounts  to  an  agreement  that  the  right  to  costs  shall  be  referred 
to  the  ultimate  result,  which  is  adverse  to  the  defeftdants. 

Bimei/inanj  contra,  was  not  heard. 

Lord  Campbell,  C«  J.  This  is  not  like  withdrawing  a  juror.  It 
having  been  decided,  that  if  the  judge  of  his  own  authority  ciischargefl 
the  jury  there  are  no  costs,  it  would  be  exceedingly  inconvenient  and 
improper  to  draw  a  distinction ;  so  that  if  the  counsel  stand  out  and 
refuse  to  consent,  and  the  jury  are  kept  together  until  the  health  of 
some  or  one  of  them  is  in  danger,  and  the  judge  tiiereupon  discharges 
them,  the  party  ultimately  successful  should  not  have  costs  of  that 
trial,  but  that  he  should  have  them  when  the  jury  are  discharged  by 
consent    Both  the  cases  should  be  in  the  same  category. 

Coleridge,  J.  The  discharge  of  the  jury  in  this  case  was  really 
the  act  of  the  judge.  The  consent  of  the  counsel  amounts  only  to  an 
agreement  that  the  parties  shall  not  question  that  act  thereafter. 

]Brle,  J.  It  would  be  very  pernicious  if  such  a  distinction  as  is 
attempted  should  be  drawn.  If  the  matter  were  res  Integra  I  should 
be  at  a  loss  to  know  why  the  costs  of  the  first  trial  should  not  fall 
upon  the  losing  party ;  but  the  rule  having  been  laid  down  otherwise 
in  the  case  where  the  jury  is  discharged  by  the  judge,  must  prevail 
where  the  discharge  is  by  consent  of  counsel. 

Rule  absolute. 


Ez  parte  Harrison.^ 

Ban  Court    April  30, 1853. 

Bastardy'^  Sufficiency  of  Order ^^1  Sf  8  Vict.  c.  101,  ss.  2,  3,  4. 

A  bastard  child  was  bora  on  the  10th  Kay,  1850,  and  a  summons,  dated  the  23d  July,  1851, 
-was  served  upon  the  patative  father,  which  stated  that  the  application  had  been  made 
**  within  twelve  calendar  months  from  the  date  hereof."  The  hearing  of  this  summons 
was  a^jonmed  ftom  time  to  time  till  the  11th  September,  1851,  when  an  order  was  made, 
which,  after  reciting  that  the  mother,  '*did,  on  the  28th  October,  1850,  having  been  deli- 
yered  of  a  bastard  child  within  twelve  calendar  months  prior  thereto,  make  application,** 
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Ac;  that  the  hearing  wai  adioarned  to  the  11th  September,  1851 ;  and  that  it  was 
proved  that  the  child  was,  on  too  10th  May,  1850.  bom  a  bastard ;  adjudged  J.  H.  to  be 
the  putative  father,  and  ordered  him  to  pay  ^  2«.  6a.  per  week  from  the  said  28th  October, 
1850,  the  day  upon  which  snch  application  was  made  as  aforesaid  " :  — 

Hdd^  that  it  sufficiently  appeared  npon  the  face  of  the  order,  that  the  complaint  had  beea 
made  within  twelve  months  from  the  birth,  and  that  the  statement  in  the  snmmons  that 
the  child  was  bom  within  twelve  months  of  its  date  was  immatcriaL 

Hddy  also,  that  the  order  was  good,  althongh  the  justices  had  directed  pavment  from  the 
time  of  the  application,  a  period  of  more  than  thirteen  weeks ;  and  that  the  order  was  not 
Tidated  by  reason  of  its  having  been  made  more  than  forty  days  after  the  service  of  tiie 
summons,  the  delay  being  occasioned  by  the  adjournment 

Price  moved  for  a  rule  to  show  cause  why  an  order  in  bastardy 
should  not  be  quashed.  The  order  had  been  removed  into  this  court 
by  certiorari.  It  appeared  that  a  summons  was  issued  by  two  of  the 
justices  of  Durham,  in  August,  1850,  requiring  one  John  Harrison  to 
appear  before  them,  and  answer  the  complaint  of  Mary  Robinson, 
who  had  been  delivered  of  a  child  on  the  10th  of  May  in  the  same 
year.  He  had  appeared  and  opposed  the  application,  but  an  order 
of  affiliation  was  then  made.  This  order  he  appealed  against  at  the 
next  October  Sessions,  and  it  was  quashed.  He  was  then  served 
with  another  summons,  dated  23d  July,  1851,  which  stated  the  appli- 
cation to  have  been  made  "  within  twelve  calendar  months  from  the 
date  hereof."  To  this  summons  he  appeared  on  the  6th  August, 
1851,  when  the  hearing  was  adjourned  to  the  2d  September,  and 
then  again  adjourned  to  the  11th  September,  when  an  order  was 
made  upon  him  for  the  maintenance  of  the  child.  The  order  was  as 
follows :  —  "  Durham,  to  wit.  At  a  petty  sessions,  &c. :  and  whereas 
one  Mary  Bobinson,  single  woman,  residing  at  Daddry  Shield,  within 
this  division,  did,  on  the  2Sth  day  of  October,  1850,  having  been  de- 
livered of  a  bastard  child  within  twelve  calendar  months  prior  thereto, 
make  application  to  William  Darnall,  clerk,  one  of  her  majesty's  jus- 
tices of  the  peace  acting  for  this  division,  for  a  summons  to  be  served 
upon  one  John  Harrison,  of  Sidehead,  in  the  parish  of  Stanhope,  in 
the  county  of  Durham,  whom  she  alleged  to  be  the  father  of  the  said 
child,  and  the  said  justice  thereupon  issued  his  summons  to  tJie  said 
John  Harrison  to  appear  at  the  petty  session  to  be  holden  on  the  5tb 
day  of  August,  1852,  for  this  division,  in  which  the  said  justice  usually 
acts,  to  answer  her  complaint  touching  the  premises ;  and  whereas 
the  said  John  Harrison  having  been  duly  served  with  the  said  sum- 
mons within  forty  days  from  the  said  5th  day  of  August  last,  from 
which  day  the  hearing  of  this  case  was  adjourned  to  the  2d  da}'  of 
September  instant,  and  from  which  said  2d  day  of  September  the 
bearing  of  this  case  hath  been  further  adjourned  to  this  11th  day  of 
September,  and  being  now  present ;  and  the  said  Mary  Robinson 
having  on  the  said  5th  day  of  August  last,  and  also  on  the  said  2d 
day  of  September  instant,  and  on  this  11th  day  of  September,  applied 
to  us,  the  justices  in  petty  sessions  ^assembled,  for  an  order  upon  the 
said  John  Harrison,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  it  being  now  proved  to  us,  in  the  presence 
and  hearing  of  the  said  John  Harrison,  that  the  said  child  was,  since 
the  passing  of  an  act  passed  in  the  eighth  year  of  her  present  majesty 
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intituled  *  An  Act  for  the  further  amendment  of  the  Laws  relating 
to  the  Poor  in  England,'  that  i8  to  sav,  on  the  10th  day  of  May,  18d0| 
born  a  bastard  of  the  body  of  the  said  Mary  Robinson :  we,  having, 
in  the  presence  and  hearing  of  the  said  John  Harrison,  heard  the  evi« 
dence  of  such  woman  upon  oath,  and  such  other  evidence  as  she 
hath  produced,  and  having  also  heard  all  the  evidence  tendered  on 
behalf  of  the  said  John  Harrison,  and  the  evidence  of  the  said  Mary 
Robinson,  the  mother  of  the  said  child,  having  been  corroborated  in 
some  material  particular,  by  other  testimony,  to  our  satisfaction,  do 
hereby  adjudge  the  said  John  Harrison  to  be  the  putative  father  of 
'the  said  bastard  child  ;  and  having  regard  to  all  the  circumstances  of 
this  case,  we  do  now  hereby  order  that  the  said  John  Harrison  do  pay 
unto  the  said  Mary  Robinson,  the  mother  of  the  said  bastard  child, 
so  long  as  she  shall  live  and  shall  be  of  sound  mind,  and  shall  not  be 
in  any  gaol  or  prison,  or  under  the  sentence  of  transportation,  or  to 
the  person  who  may  be  appointed  to  have  the  custody  of  such  child 
under  the  provision  of  the  said  statute,  the  sum  of  2^.  6d.  per  week 
from  the  said  28th  October,  1850,  being  the  day  upon  which  such  ap- 
plication was  made  to  the  said  justice  as  aforesaid,  until  the  said 
child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said 
Mary  Robinson  shall  marry;  and  we  do  hereby  further  order  the 
said  John  Harrison  to  pay  to  the  said  Mary  Robinson  the  sum  of  IL 
Us.  6d,,  being  the  costs  incurred  in  obtaining  this  order,  and  the  sum 
of  10*.  for  the  midwife.   Given,"  &c. 

It  was  now  contended,  first,  that  the  order  must  be  quashed,  inas* 
much  as  it  did  not  show  on  the  face  of  it  that  the  application  for 
the  summons  was  made  within  twelve  calendar  months  of  the  date  of 
the  birth  of  the  child.  Secondly,  that  the  summons  was  dated  the 
23d  July,  1861,  and  the  birth  was  stated  to  be  within  twelve  months 
from  its  date,  contrary  to  the  fact ;  and  the  order  stated  the  application 
to  have  been  made  on  the  28th  October,  1850,  the  summons  not  issu- 
ing until  the  23d  July,  1851,  nine  months  afterwards.  Thirdly,  the 
mother  could  only  recover  thirteen  weeks'  arrears  ;^  but  this  order,  by- 
directing  the  payment  of  2s.  6dL  per  week  from  the  28th  October,  1850, 
impliedly  required  the  putative  father  to  pay  for  ten  months.  Fourth- 
ly, the  order  was  not  made  till  the  11th  September,  which  was  more 
than  forty  days  from  the  service  of  the  summons.^ 


1  By  the  7  &  8  Vict  c.  101,  s.  2,  it  is  enacted,  **  that  any  single  woman  who  may  be 
with  child,  or  who  may  be  delivered  of  a  bastard  child  .  .  .  may,  either  before 
the  birth  or  at  any  time  within  twelve  months  from  the  birth  of  sach  child,  or  at  any 
time  thereafter,  upon  proof  that  the  man  alleged  to  be  the  fhther  of  such  child  has, 
within  the  twelve  months  next  after  the  birth  of  such  child,  paid  money  for  its  main* 
tenance,  make  applicatbn  to  any  one  justice  of  the  peace,  actine,  &c.,  for  a  summons 
to  be  served  on  the  man  all€ged  by  her  to  be  the  &ther  of  such  cluld." 

Sect.  3  gives  power  to  the  justices  at  petty  sessions  to  make  an  order  on  the  putative 
father  for  maintenance  and  costs,  "and  if  the  application  be  made  before  the 
birtli  of  the  child,  or  within  two  calendar  months  after  the  birth  of  the  child,  such 
weekly  sum  may,  if  the  said  justices  think  fit,  be  calculated  from  the  birth  of  the  child, 
at  a  rate  not  exceeding  5^.  per  week  for  the  first  six  weeks  after  the  birth  of  such  child, 
and  in  other  cases  such  sum  shall  not  exceed  is.  Gd.  per  week  from  the  time  of  the  mak- 
ing of  the  application.    .    .    .    Pro>-ided  always,  that  if  the  woman  have  allowed  the 
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Coleridge,  J.  The  statute  requires  that  the  complaint  should  be 
made  within  twelve  months  from  the  time  of  the  birth,  and  this  suffi- 
ciently appears  upon  the  face  of  the  order  to  have  been  done.  The 
time  when  the  order  is  made  can  make  no  difference,  so  far  as  the 
jurisdiction  of  the  justices  is  concerned.  The  fact  of  the  summons 
having  stated  that  the  woman  was  delivered  of  a  bastard  child  within 
twelve  months  from  its  date  is  immaterial,  as  the  order  discloses  that 
the  application  for  the  summons  was  made  within  that  period, 
namely,  on  the  28th  October,  1850.  Again :  the  justices  having  made 
an  order  to  pay  2s.  6rf.  per  week  from  the  time  of  the  application  is 
consistent  with  their  not  enforcing  payment  for  more  than  thirteen 
weeks.  They  have  power  to  make  an  order  for  payment  from  the 
time  of  the  complaint,  the  statute  only  restricting  them  from  enforcing 
payment  for  more  than  thirteen  weeks.  And,  lastly,  the  delay  in 
making  the  order  was  caused  by  the  adjournments,  which  cannot 
affect  the  order  itself. 

Rule  refused. 


In  re  Taylor.* 

May  8, 1853. 

Attorney  —  Renewal  of  Certificate. 

T.»  who  whilst  uncertified  had  placed  his  name  as  an  attorney  npon  hriefs  for  eonnsel  al 
Quarter  Sessions,  upon  his  showing  by  affidavit  that  he  had  on  those  occasions  acted  grfr- 
tuitoosly,  and  from  motives  of  kindness,  was  allowed  to  renew  his  certificate  npon  pay- 
ment of  three  years*  back  duty,  and  a  fine  of  6/. 

M.  Chambers  applied,  on  the  part  of  Mr.  Taylor,  for  leave  to  renew 
his  certificate  as  an  attorney  of  this  court  He  had  been  admitted  in 
1842,  and  practised  till  1847,  when  he  was  unable  to  take  out  the 
usual  certificate,  In  October,  1849,  he  applied  to  this  court  to  renew 
his  certificate.  Affidavits  were  filed  against  this  application,  in  which 
it  was  alleged  that  his  name  as  an  attorney  had  appeared  upon  cer* 
tain  briefs  which  had  been  given  to  counsel  at  quarter  sessions^  and 
the  application  was  then  referred  to  one  of  the  Masters.     Mr.  Taylor, 

weekly  payment  to  be  in  arrear  for  more  than  thirteen  successiye  weeks  without  appli- 
cation to  a  justice,  the  man  shall  not  be  called  upon  to  pay  more  than  the  amount 
due  for  thirteen  weeks  in  discharge  of  the  whole  debt;  and  no  warrant  of  distress 
shall  be  issued  for  mord  than  the  amount  of  arrears  for  thirteen  weeks'  payment  in 
discharge  of  the  whole  arrears  or  debt" 

Sect  4  enacts  that  "  the  justices  in  petty  sessions  as  aforesaid  may  adjourn  the 
hearing  of  the  case  as  oflcn  as  to  them  may  seem  fit ;  but  no  such  order  shall  be  made 
unless  applied  for  at  such  petty  sessions  within  the  space  of  forty  days  from  the  ser- 
vice of  the  summons,  after  the  birth  of  the  bastard  cnild,  on  the  person  alleged  to  be 
the  father  of  such  bastard  child." 

1  16  Jur,  728. 
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however,  failed  to  pursae  the  inquiry,  and  the  motion  was  accordingly 
dropped.  The  affidavit  upon  which  he  now  applied  stated  that  upon 
only  two  occasions  had  his  name  been  so  placed  upon  briefs,  and 
then  he  had  acted  from  motives  of  kindness  to  prisoners  whose  friends 
were  known  to  him,  and  who  but  for  the  assistance  thus  afibrded 
them  would  have  been  unable  to  get  up  their  necessary  defence.  It 
was  also  sworn  that  he  had  acted  gratuitously  on  these  occasions, 
and  had  received  no  fee  or  reward ;  and  further,  that  since  1847  he 
had  not  otherwise  acted  as  an  attorney,  but  during  part  of  the  time 
had  been  engaged  as  a  surgeon's  assistant,  and  part  of  the  time  as  an 
attorney's  clerk,  occasionally  acting  as  an  advocate  in  the  inferior 
courts. 

Wilde  appeared  on  behalf  of  the  Incorporated  Law  Society. 

WiGHTMAN,  J.  The  circumstances  under  which  the  former  appli- 
cation was  refused  having  been  now  explained,  and  as  it  appears  that 
Mr.  Taylor  acted  gratuitously  and  from  motives  of  kindness  and 
charity  upon  the  occasions  complained  of,  I  think  that  he  may  be 
allowed  to  renew  his  certificate,  but  he  must  pay  the  amount  of  three 
years'  duty,  and  also  a  fine  of  6/. 

Application  granted. 


John  Tallis  v.  Frederick  Tallis.^ 

AprU  29,  1852. 

Iminaterial    Traverse  —  Frivolous  Demurrer  —  Striking'  ovti  immor 

terial  Allegation  in  Declaration. 

Declaration  in  covenant  against  defendant  for  carrying  on  trade  alleged  that  the  plaintiff 
was  engaged  in  trade  in  L.,  whereof  the  defendant  had  notice.  Breach,  that  defendant 
carried  on  the  same  trade  in  L.,  contrary  to  his  covenant.  Plea,  that  defendant  had  not 
notice.  Demnrrer  to  the  plea  on  the  ground  that  it  was  an  immaterial  traverse.  Defend- 
ant applied  to  judge  at  chambera  to  set  aside  the  demurrer  as  frivolous,  or  to  strike  out 
the  allegation  in  the  declaration  traversed  by  the  pica.  The  judge  having  refused  the  ap- 
plication, the  court  declined  t6  interfere,  and  held,  that  such  application  was  not  to  ba 
granted,  unless  the  allegation  was  inserted  in  the  declaration  to  entrap  the  defendant 

Cutis  T.  Surrid^e^  9  Q.  B.  1015;  4  DowL  &  L.  642  ;  11  Jur.  585,  questioned  by  Csomptok, 
J.,  and  qualified  by  the  court 

*  Covenant.  The  declaration  stated,  that  by  an  indenture  made  on 
the  14th  February,  1850,  between  the  plaintiif  of  the  one  part^  and 
the  defendant  of  the  other  part,  after  reciting  that  the  plaintiif  and 
defendant  had  carried  on  the  trade  of  publishers  in  copartnership, 
and  that  it  had  been  agreed  that  the  partnership  should  be  dissolved 
upon  certain  terms,  and  that  the  plaintiif  should  retain  the  whole  of 

the  partnership  property,  and  that  the  parties  had  agreed  to  enter  into 

— ^^— ^^^^^-~~~^^— ^^—  —  ■■  ■  — - — ■^^^^■»»— ^.^-»"— ^.* 

^  16  Jur.  744 ;  21  Law  J.  Bep.  (n.  s.)  Q.  B.  269. 
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the  covenants  thereinafter  expressed,  the  defendant  did,  amongst  other 
things,  covenant  with  the  plaintiff  in  manner  following — that  is  to 
say,  '^  that  he,  the  said  Frederick  Tallis,  should  not  nor  would,  at  any 
time  or  times  thereafter,  use,  exercise,  or  carry  on  that  part  of  the 
trade  or  business  of  a  publisher  usually  known  and  distinguished  as 
the  canvassing  trade,  or  any  part,  branch,  ot  portion  of  the  same,  nor 
be  concerned,  interested  or  engaged,  directly  or  indirectly,  and  either 
by  the  employment  of  capital  or  the  rendering  of  service,  and  either 
in  partnership  or  under  any  trust,  secret  or  other  management,  or  de- 
vice whatsoever  in  the  saia  canvassing  trade,  within  the  city  of  Lon- 
don or  the  counties  of  Middlesex  and  Surrey,  ot  either  of  them,  or 
within  the  distance  of  150  miles  from  the  General  Post-office  in  Lon- 
don, or  in  the  cities  of  Edinburgh  and  Dublin,  or  either  of  them,  or 
within  fifty  miles  of  them  or  either  of  them,  or  in  any,  city,  town,  or 

Elace  in  Great  Britain  or  Ireland  in  which  he,  the  said  John  Talh's, 
is  executors,  or  administrators,  or  his  or  their  successors  in  the  said 
business,  either  by  himself  or  themselves,  or  his  or  their  agent  or 
agents,  may  at  such  time  or  times  use,  carry  on,  or  be  engaged  in  the 
said  trade  or  business  of  a  publisher,  or  any  department,  branch,  or 
portion  thereof,  or  may  withm  six  months  next  preceding  such  time 
have  so  used,  carried  on,  or  been  engaged  as  aforesaid,  or  have  or  be 
interested  in  any  establishment,  warehouse,  business,  or  concern  for 
the  carrying  on  the  said  canvassing  trade  or  business  within  sach 
place  or  places  respectively,  as  by  the  said  indenture,"  &c.  Aver- 
ment of  performance  by  the  plaintiff  Tenth  breach,  that  he  the 
plaintiff,  before  and  at  and  during  all  the  times  hereinafter  mentioned, 
was  by  his  agent  in  that  behalf  engaged  in  a  certain  branch,  to  wit, 
the  canvassing  branch  of  the  trade  or  business  of  a  publisher  in  the 
town  of  Liverpool,  in  Great  Britain,  whereof  the  defendant,  during 
all  those  times,  had  notice ;  yet  the  defendant,  further  disregarding 
his  said  covenant  in  that  behalf,  after  the  making  of  the  said  inden- 
ture, to  wit,  on  &c.,  1851,  and  on  divers  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  exercised  that  part  of  the 
trade  or  business  of  a  publisher  usually  known  and  distinguished  as 
the  canvassing  trade,  in  the  said  town  of  Liverpool,  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  the 
defendant  in  that  behalf.  Plea  to  the  tenth  breach,  that  the  defend- 
ant had  not  any  such  notice  as  the  plaintiff  hath  above  in  that  behalf 
alleged.  Conclusion  to  the  country.  Special  demurrer,  on  the  grounds 
that  the  defendant  bound  himself  by  his  covenant  not  to  carry  on  the 
said  business  in  any  town  where  the  plaintiff  was  engaged  in  carry- 
ing it  on  by  his  agent  absolutely,  and  that  the  covenant  contains  no 
condition  as  to  notice  or  otherwise,  and  that  it  was  equally  a  breach 
of  covenant  whether  the  defendant  had  notice  or  not ;  that  the  tra- 
verse is  an  immaterial  traverse ;  that  the  traverse  also  is  so  framed  as 
to  put  in  issue  the  fact  whether  the  defendant  at  all  the  times  stated 
had  notice,  whereas,  if  he  had  notice  at  any  of  them,  it  would,  at  all 
events,  suffice. 

On  the  2d  April  a  summons  was  taken  out,  calling  upon  the  plain- 
tiff to  show  cause  why  the  demurrer  to  the  plea  should  not  be  set 
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aside  as  frivolous,  and  why  the  aIlefi;ation  of  notice  contained  in  the 
declaration,  and  to  which  the  said  plea  was  pleaded,  and  the  said  plea 
and  the  demurrer  thereto,  should  not  be  struck  out,  the  said  allegation 
being  immaterial  and  surplusage,  to  entrap  the  defendant ;  and  why 
the  plaintiff  should  not  pay  the  costs  of  the  said  application,  to  be 
taxed  by  the  Master.  The  Lord  Chief  Baron,  before  whom  the  sum- 
mons was  heard,  made  an  order  dismissing  the  summons,  the  costs  to 
abide  the  event  of  the  demurrer. 

In  this  term,  (April  16,)  iJ,  W.  Cole  obtained  a  rule  on  behalf  of 
the  defendant,  in  the  same  terms  as  the  summons,  which  had  been  dis- 
missed ;  citing  Cutis  v.  Surridffe^  9  Q.  B.  1015 ;  4  DowL  8c  L.  643 ; 
11  Jur.  585 ;  against  which, 

DowdesweU  now  showed  cause.  First,  the  declaration  is  in  the 
ordinary  form,  in  which  the  allegation  of  notice,  though  not  a  travers- 
able allegation,  is  properly  introduced,  ex  majori  cauteld ;  and  the  al- 
legation is  material  with  reference  to  damages.  In  3  Com.  Dig., 
"  Condition,"  L.  9,  p.  123,  it  is  said,  "  So,  if  a  condition,  covenant, 
or  promise  be  to  do  upon  the  performance  of  any  certain  or  particu- 
lar act  by  the  obligee  himself,  he  ought  to  do  it  without  notice  by  the 
obligee  that  the  act  is  performed,  for  he  takes  upon  him  to  do  it  at 
his  peril."  [He  also  cited  6  Com.  Dig.,  «*  Pleader,"  C.  75,  p.  84 ;  16 
Vin.  Ab.,  "  Notice,"  A.  2,  A.  3.]  Even  in  the  concise  forms  of  declara- 
tion given  in  Beg.  Gen.,  T.  T.,  1  Will.  4,  there  are  unnecessary  alle- 
gations ;  in  the  count  on  a  promissory  note  against  the  maker  by  the 
payee  or  indorsee,  as  the  case  may  be,  after  the  statement  of  the  in- 
dorsement to  the  plaintiff,  there  is  the  allegation,  <<  whereof  the  de- 
fe  ndant  then  and  there  had  notice."  Secondly,  the  defendant  cannot, 
after  having  taken  issue  on  an  immaterial  allegation,  come  with  this 
double-edged  motion  to  set  aside  the  demurrer  to  the  plea,  and  strike 
out  the  allegation  which  he  has  traversed. 

[  WioHTMAN,  J.  At  chambers,  when  an  objection  is  made  to  a  de- 
mnirrer  as  frivolous,  I  ask  whether  the  plaintiff  will  strike  out  the  alle- 
gation ;  and  if  he  will  not,  I  allow  the  plea.  The  least  expensive 
course  would  have  been  for  the  plaintiff  to  apply  to  set  aside  the 
traverse  as  immaterial,] 

Upon  that  application  the  defendant  would  have  contended  that 
the  traverse  was  material  because  the  declaration  would  be  bad  if  it 
did  not  aver  notice ;  and  he  would  cite  Vi/se  v.  Wakefield^  6  M.  &  W. 
442.  The  defendant  might  have  applied  to  strike  out  the  allegation 
as  immaterial,  and  that  application  might  have  been  granted  on  the 
terms  that  no  objection  should  be  taken  by  him  to  the  declaration  for 
want  of  the  allegation,  on  a  writ  of  error.  If  there  is  unnecessaiv 
prolixity,  or  an  impertinent  allegation  in  the  declaration,  the  defend- 
ant may  apply  to  strike  it  out ;  but  there  is  no  authority  for  an  appli- 
cation to  a  judge  to  strike  out  an  allegation  in  the  delaration  on  the 
ground  that  is  immaterial^     Further,  the  judge  at  chambers  has  ex- 

,  ,  ^      ,       ,       ,  -  ,  ■-„,■■■  ^^.W^B^^ 

1  By  sect.  52  of  stat  15  &  16  Tict  c.  76,  <«  if  any  pleading  be  bo  framed  aa  to  prejudice, 
VOL.  XI.  39 
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erdsed  his  discretion.  Chitts  v.  Surridgej  9  Q.  B.  1015 ;  4  Dowl.  Sc 
L.  642 ;  11  Jur.  585,  was  an  application  to  reverse  a  judge's  order, 
and  there  were  a  variety  of  allegations  in  that  case  which  might  em- 
barrass the  defendant 

W.  JR.  Cbfe,  contra.  The  plaintiff  has  committed  the  first  fault, 
by  introducing  into  his  declaration  an  immaterial  allegation. 

[WiGHTMAN,  J.  If  you  Say  the  allegation  is  immaterial,  the  de- 
murrer cannot  be  struck  out  as  frivolous.] 

The  plaintiff  might  have  objected  to  the  plea  being  allowed,  and 
then  the  defendant  would  have  contended,  that  if  the  allegation  was 
material  the  plea  should  be  allowed,  or  if  the  allegation  was  immate- 
rial it  should  be  struck  out. 

[WioHTMAN,  J.  The  plaintiff  would  have  said  that  be  could  not 
give  evidence  of  notice  without  the  allegation.] 

If  the  plaintiff  succeeds  on  the  demurrer,  it  will  be  on  the  ground 
that  he  has  inserted  an  immaterial  allegation,  which  entitles  the  de- 
fendant to  make  this  rule  absolute,  according  to  the  authority  of  OiUts 
V.  Swrridge. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  rule  cannot  be  made  absolute,  unless  it  was  impe- 
rative and  obligatory  upon  the  Lord  Chief  Baron  to  make  an  order, 
either  that  the  demurrer  should  be  set  aside  as  frivolous,  or  that  the 
allegation  of  notice  in  the  declaration  and  the  plea  and  the  demurrer 
should  be  struck  out,  and  I  cannot  think  that  there  is  any  such  uni- 
versal rule  of  practice.  In  OuUs  v.  Surridge,  the  court  had  reason  to  be- 
lieve that  the  traverses  were  not  fair  and  bondfide^  but  were  inserted  to 
entrap  the  defendant,  and  that  was  one  of  the  ingredients  in  the  decision 
of  that  case.  Here  there  is  no  reason  for  supposing  that  the  plaintiff 
has  resorted  to  any  subtlety  in  pleading.  The  allegation  of  notice  is,  I 
think,  immaterial,  but  not  inserted  for  any  dishonest  purpose.  Now, 
in  the  first  place,  we  are  called  upon  to  set  aside  the  demurrer  as  frivo- 
lous. That  would  be  a  strange  order  to  make,  because  I  think  that 
the  demurrer  is  good,  and  that  the  traverse  is  bad  because  it  takes  issue 
upon  an  immaterial  allegation.  Therefore  I  am  bound  to  give  judg- 
ment against  setting  aside  the  demurrer.  But  another  alternative  is 
proposed,  viz.  to  strike  out  the  allegation  of  notice  from  the  declara- 
tion, on  the  ground  that  it  is  immaterial.  I  think  that  in  this  stage 
of  the  proceedings  we  should  not  be  justified  in  making  such  an  or- 
der. If  an  allegation  is  improperly  introduced  into  the  declaration, 
application  might  be  made  at  once  to  strike  it  out,  instead  of  plead- 
ing to  it;  but  the  defendant  having  traversed  it,  and  that  traverse 
being  demurred  to,  I  think  we  cannot  now  strike  it  out  However, 
I  do  not  lay  down  any  general  rule ;  each  case  must  be  left  to  the 

embarrass,  or  delay  the  fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court 
or  a  judge  to  strike  out  or  amend  such  pleading,  and  the  court  or  any  judge  shall  make 
such  order  respecting  the  same,  and  also  respecting  the  costs  of  the  application,  as  such 
court  or  judge  shall  see  fit" 
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discretion  of  the  judge  to  whom  the  application  is  made.  In  this 
case,  if  the  Lord  Chief  Baron  had  made  the  order,  and  he  had  thought 
that  the  allegation  was  introduced  into  the  declaration  for  an  im- 
proper purpose,  I  do  not  say  that  I  should  have  held  that  the  order 
ought  to  be  set  aside ;  but  1  cannot  say  that  he  was  wrong  in  dis- 
missing the  application. 

WiGHTMAN,  J.  This  is  an  application  to  the  summary  jurisdiction 
of  the  court  to  prevent  the  plaintiff  from  taking  a  step  in  the  cause, 
which  ordinarily  he  would  be  entitled  to  take,  on  the  ground  that  it 
leads  to  unnecessary  expense,  and  that  the  allegation  in  the  declara- 
tion is  useless  and  idle.  Where  it  appears  that  an  undue  advantage 
is  intended  to  be  taken  in  pleading,  as  in  Cutis  v.  Surridgey  such  an  order 
may  be  made ;  but  each  case  must  depend  upon  its  own  facts  and  cir- 
cumstances. This  rule  cannot  be  made  absolute  without  deciding 
against  the  main  position  for  which  the  defendant,  who  has  obtained 
the  rule,  contends,  viz.  that  the  allegation  of  notice  is  immaterial.  In 
my  opinion  the  allegation  is  immaterial,  and  need  not  have  been  intro- 
duced into  the  declaration  ;  but  Mr.  Cole  contends  that  it  is  material, 
and  Mr.  Dowdeswell  thinks  it  doubtful.  Under  these  circumstances, 
unless  we  are  perfectly  satisfied  that  the  Lord  Chief  Baron  was  wrong, 
who  had  all  the  facts  before  him,  we  cannot  interfere.  In  OuUs  v. 
Surridge^  the  court  supported  the  order  of  the  judge. 

Crompton,  J.^  If  CtUts  v.  Surridge  were  to  be  taken  as  laying  down  a 
general  rule  of  practice,  that  whenever  the  plaintiff  demurs  to  a  plea  on 
the  ground  that  it  is  an  immaterial  traverse,  he  is  to  be  put  to  the  alter- 
native of  having  his  demurrer  set  aside  as  frivolous,  or  being  compelled 
to  strike  out  of  his  declaration  the  allegation  traversed,  I  should  not  con- 
cur in  it ;  and  I  see  great  reason  to  doubt  the  authority  of  that  decision. 
The  court  says,  (9  Q.  B.  1023,)  ^  If  the  averments  are  immaterial,  the 
plaintifl'cannot  suffer  by  withdrawing  them  from  the  record ; "  but  that 
does  not  follow,  because  there  may  be  allegations  immaterial  to  the 
cause  which  the  plaintiff  is  entitled  to  retain.  But  that  case  may,  per- 
haps, be  supported  on  the  ground  that  the  pleadings  were  calculated  to 
mislead  the  defendant,  as  my  Lord  Chief  Justice  has  said.  The  prac- 
tice supposed  to  be  establbhed  by  that  case  is  indirectly  to  require 
the  plaintiff  to  do  that  which  he  could  not  directly  be  required  to  do, 
viz.  to  strike  out  of  his  declaration  the  allegation  traversed  under  the 
threat  of  having  his  demurrer  set  aside  as  frivolous.  I  think  that 
practice  is  not  right,  because  the  demurrer  is  not  frivolous  if  the  alle- 
gation is  immaterial  In  this  case,  as  at  present  advised,  I  think  the 
demurrer  is  good,  and  therefore  we  cannot  set  it  aside  as  frivolous. 
The  defendant  should  have  come  at  once  and  asked  to  have  the  alle- 
gation struck  out  as  immaterial,  and  not  pleaded  to  it  The  books 
are  full  of  demurrers  to  immaterial  traverses ;  but  I  am  not  aware  of 
any  instance  in  which  the  court  has  ordered  an  allegation  to  be  struck 


1  Eble,  J.,  was  at  the  attings  in  London. 
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out  of  the  declaration,  except  where  it  was  scandalous  or  prolix,  or 
tended  to  entrap  the  defendant  It  is  dangerous  to  force  the  plaintiff 
to  alter  his  declaration  on  this  motion,  because  a  court  of  error  might 
think  the  allegation  essential  to  the  sufficiency  of  the  declaration ; 
and  by  making  this  rule  absolute  we  should  decide  summarily  a  point 
which  the  plaintiff  has  a  right  to  have  decided  on  demurrer,  so  that 
he  might  take  the  opinion  of  a  court  of  error  upon  it 

Dowdeswell  asked  that  the  rule  should  be  discharged  with  costs. 

Lord  Campbell,  C.  J.  The  general  rule  is,  that  an  application  to 
set  ^side  an  order  of  a  judge  should  be  discharged  with  costs ;  but 
this  case  is  so  near  Cutis  v.  Surridge^  that  we  think  the  rule  should 
be  discharged  without  costs. 

Rule  discha/rged^  vnthout  costs.^ 


iln  Trinity  Term,  Majr,  28,  the  demurrer  waa  aigaed  by  Hugh  HUl,  {Dowdeswell 
ms  with  him,)  for  the  plaintiff. 

First,  the  allegation  of  notice  in  the  declaration  is  immaterial.  The  covenant  oblim 
the  defendant  to  abstaun  from  exercising  the  canvassing  trade  in  any  town  in  which  Uie 
plaintiff  carries  on  the  trade  of  a  pufiisher,  without  stipulating  for  notice  that  he  is 
carrying  on  his  trade  there. 

[Lord  Campbell,  C.  J.  Is  the  defendant  bound  to  inquire  in  the  town  whether 
the  plaintiff  is  carr^dng  on  his  trade  there  ?] 

**  ooj  if  a  condition,  covenant,  or  promise  be  to  do  upon  the  performance  of  any  cer- 
tain and  particular  act  by  the  obligee  himself,  he  ought  to  do  it  without  notice  by  the 
obligee  that  the  act  is  performed,  &r  he  takes  it  upon  him  to  do  it  at  his  peril :  as,  if  a 
condition  be  to  pay  so  much  when  the  obligee  marries,  there  need  not  be  notice  of  his 
marriage."  Com.  Dig.,  "  Condition,"  L.  9,  p.  123,  citing  East  v.  Thoroughgoody  Cro. 
El.  834 ;  Fletcher  v.  PynfeU,  Cro.  Jac.  102 ;  Berisford  v.  Woodroff^  Id-  404,  405 ;  and 
Crane  v.  Crampton,  Cro.  Car.  34.  **  So,  to  pay  so  much  as  will  content  him  for  such  a 
journey,  there  need  not  be  notice  how  much  will  content  him.''  Com.  Dig.,  **  Con- 
dition," L.  9,  p.  124,  citing  DeUaby  and  Hassans  case,  1  Leon.  128. 

[Lord  Campbell,  C.  J.  That  is  a  strange  case,  because  the  matter  lay  exclu- 
nvely  within  the  knowledge  of  the  plaintiff.] 

Here  the  trade  of  the  pUuntiff  oeing  that  of  a  publisher,  could  not  be  carried  on 
without  being  known. 

Secondly,  the  covenant  is  not  in  restraint  of  trade.  Homer  v.  Graves,  7  Bing.  735 ; 
6  Moo.  &  r.  788 ;  Hitchcock  v.  Coker,  in  error,  6  Ad.  &  El.  438 ;  1  Nev.  &  M.  796 ; 
Mallan  v.  May,  11  M.  &  W.  653;  7  Jur.  686;  Whittaker  v.  Hotoe,  3  Beav.  883; 
Frice  v.  Green,  13  M.  &  W.  695;  affirmed  in  error,  16  M.  &  W.  846. 

Bramvoell,  ( FT.  R.  Cole  was  with  him^  contrL  First,  assuming  that  the  covenant 
does  not  apply  where  the  defendant  has  nrst  commenced  his  buaness  in  any  town,  the 
plaintiff  may  be  privately  engaged  in  a  business,  and  so  the  defendant  may  innocently 
commit  a  breach  of  the  covenant,  unless  notice  is  necessary.  In  Vyse  v.  Wakefield^ 
6  M.  &  W.  442,  Lord  Abinger,  C.  B.,  said,  (p.  452,)  "  The  rule  to  be  collected  from  the 
cases  seems  to  be  this — that  where  a  party  stipulates  to  do  a  certain  thing  on  a  specific 
event,  which  ma^  become  known  to  him,  or  with  which  he  can  make  himself  acquaint- 
ed, he  is  not  entided  to  anv  notice  unless  he  stipulates  for  it;  but  when  it  is  to  do  a 
thing  which  lies  within  the  peculiar  knowle<lge  of  the  opposite  party,  then  notice 
ought  to  be  ^\%n  him."  Here  also  the  act  on  which  the  rights  of  the  plaintiff  arise 
is  quite  inde^nite.  In  NichoUs  v.  Stretion,  10  Q.  B.  346  ;  11  Jur.  1008,  there  was  an 
alle^tion  of  notice  in  the  declaration.  Secondly,  the  covenant  is  void,  being  in  re- 
straint of  trade ;  it  extends  to  all  towns  and  places  in  the  United  Kingdom,  and  the  re- 
straint 18  greater  than  necessary  for  the  protection  of  the  plaintiff.  Mallan  v.  May,  11 
M.  8c  W.  653;  7  Jur.  536 ;  Parker,  C.  J.,  in  Mitchel  v.  Reynolds,  1  P.  Wms.  186;  1 
Smitii's  L.  C.  171 ;  Hinde  v.  Gray,  \  Man.  &  G.  195 ;  1  Scott's  N.  K.  123.    No  ex- 
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Jane  18, 1852. 

Warrant  of  Attorney — Attestation  —  1  4*  2  Vtct  c.  110,  s.  9  —  JMb- 
tixm  to  set  aside  Tudge^s  Order  —  Second  Application. 

Attestation  to  the  execution  of  a  warrant  of  attomej  as  follows :  — • "  Sig^ned,  sealed,  and  de- 
livered in  the  presence  of  me,  H.  C,  who,  at  the  rcqaest  aod  in  the  tiresence  of  the  said. 
J.  H.  B.,  J.  C.,  and  J.  H.  P^  have  set  and  subscribed  ray  name  as  the  attorney  on  their 
behalf  attestio^  the  execution  hereof,  having  first  read  over  and  explained  to  them,  and 
each  of  them,  me  nature  and  contents  thereof*' : — 

Hdd^  insufficient,  inasmuch  as  it  did  not  hj  necessary  implication  declare  the  witness  to  be 
attorney  for  the  parries  executing  the  warrant  of  attorney,  in  pursuance  of  sect.  9  of  stat 
1  &  S  Vict,  c  no,  £bls,  J.,  dissenting. 

Upon  a  motion  to  set  aside  a  judge's  order,  the  affidavits  on  which  the  order  was  obtained 
should  be  brooght  before  the  court.  But,  a  rule  to  set  aside  a  judge's  order  having  been 
discharged  on  that  ground,  the  court  allowed  a  second  application  to  be  made. 

In  Easter  Term,  (April  29,)  jRo&in^on  obtained  a  rule  mst  to  set  aside 
an  order  of  Pollock,  C.  B.,  made  on  the  5th  April,  by  which  it  was  order* 
ed  that  a  warrant  of  attorney  executed  on  the  15th  December,  1844, 
and  the  judgment  signed  thereon,  and  all  subsequent  proceedings^ 
should  be  set  aside.  It  appears  that  the  warrant  of  attorney  was  given 
to  secure  an  annuity  of  53^  IO5.  during  the  life  of  Joseph  Heathcote 
Brooks,  and  that  it  was  executed  by  Brooks,  and  by  the  defendant  and 
another  person  as  his  sureties.  The  attestation  was  in  the  following 
words :  — 

'<  Signed,  sealed,  and  delivered,  being  first  duly  stamped,  in  the 


planation  of  the  canvajsaing  trade  is  given  to  the  court,  and  therefore  it  cannot  judge 
of  the  reasonableness  of  the  restraint  in  this  covenant. 

HilU  in  reply. 

[Lord  Campbell,  C.  J.  To  maintain  the  breach  as  alleged,  the  plaintLff  must 
support  the  validity  of  the  covenant  in  the  most  extensive  form.] 

There  may  be  a  general  covenant  in  restraint  of  trade,  and  without  any  limit  as 
to  distance,  where  from  the  nature  of  the  business,  it  is  necessary  for  the  protection  of 
the  party. 

[Coleridge,  J.  That  depends  upon  the  nature  of  the  canvassing  trade,  of  which 
the  court  knows  nothing.! 

Suppose  a  firm  of  pubushers  in  London,  Edinburgh,  or  Dublin,  dissolved  partner- 
ship, and  one  of  the  partners  bought  the  business,  such  a  covenant  as  this  would 
be  necessary  to  protect  him  against  another  partner  setting  up  the  business  of  pub* 
Usher  in  America,  and  canvassing  in  Ensland.  Whillaker  v.  Hovoe^  8  Beav.  883. 

[Coleridge,  J.  The  correctness  of  Lord  Lan^dale's  decision  in  that  case  is  ques- 
tioned in  the  notes  to  1  Smith*s  L.  C.  789  a,  Sd  eu.] 

As  to  the  allegation  of  notice,  it  would  be  well  known  if  the  plaintiff  was  carrying 
on  the  business  of  publisher  in  any  town ;  at  any  rate,  inquiry  would  ascertain  it. 

jrCoLKRiDGE,  J.    Not  if  the  plaintiff  was  a  secret  partner  in  the  firm.] 

That  is  not  assigned  in  the  breach. 

Hill  then  asked  leave  to  amend,  in  order  to  raise  the  question,  whether  the  covenant 
was  void  as  being  in  restraint  of  trade,  which  was  given.  Leave  to  amend* 

I  16  Jur.  760. 
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presence  of  me,  Henry  Clarke,  who,  at  the  request  and  in  presence  of 
the  said  Joseph  Heathcote  Brooks,  James  Coghlan,  and  James  Henry 
Pickering,  have  set  and  subscribed  my  name  as  the  attorney  on  their 
behalf  attesting  the  execution  hereof,  having  first  read  over  and  ex- 
plained to  them,  and  each  of  them,  the  nature  and  contents  thereof, 

«  H.  Clarke." 

*M1  George  street,  ManBion-Honse." 

And  the  rule  nisi  was  granted  on  the  ground  that  the  attestation 
was  not  a  sufficient  compliance  with  sect.  9  oT  stat.  1  &  2  Vict  c.  110. 

In  Trinity  Term,  (May  6,)  Bramwell  showed  cause.  There  is  a 
preliminary  objection,  that  the  materials  on  which  the  Lord  Chief 
Baron  acted,  and  the  grounds  of  his  order,  are  not  brought  before  the 
court     Needham  v.  Bristowe^  4  Mann.  &  G.  262. 

[Lord  Campbell,  C.  J.  It  seems  reasonable  that  that  should  be 
done!] 

The  Court  then  called  upon 

Bx)binson^  contra.  The  grounds  were  stated  on  moving  for  the 
rule ;  there  is  therefore  no  hardship  on  the  plaintiff;  he  is  not  taken 
by  surprise. 

Lord  Campbell,  C.  J.  You  ought  to  show  primd  facie  that  the 
order  is  wrong  upon  the  materials  which  you  bring  before  the  court 

Coleridge,  Erle,  and  Crompton,  JJ.,  concurred. 

Ride  discharged. 

Subsequently  Robinson  obtained  a  similar  rule  upon  the  required 
materials ;  against  which, 

On  the  12th  June,^  Bramwell  and  JL  £^  showed  cause.  First,  this 
is  a  second  application,  not  founded  upon  any  new  materials,  and 
therefore  it  cannot  be  entertained,  according  to  the  rule  which  was  laid 
down,  with  proper  limits,  in  Stulz  v.  Wyatt^  6  Q.  B.  666 ;  9  Jur.  s.  c. 
131.  [He  also  cited  Regina  v.  Tfie  Great  Western  Railway  (Jompany^ 
5  Q.  B.  597 ;  8.  G.  8  Jur.  107.]  This  is  not  a  case  in  which  the  court  will 
be  disposed  to  relax  the  rule.  The  plaintiff  still  has  a  remedy  upon  the 
annuity  deed.  Secondly,  the  9th  section  of  stat  1  &  2  Vict  c.  110, 
requires  two  things  in  the  attestation  —  first,  that  the  witness  shall 
"  thereby  declare  himself  to  be  attorney  for  the  person  executing  the 
same ; "  and,  secondly,  that  it  shall  **  state  that  he  subscribes  as  such  at- 
torney." The  latter  only  has  been  done  in  this  case.  Most  of  the  deci- 
sions have  been  on  the  second  branch.  [He  cited  Potter  v.  Nicholson^  8 
M.  &  W.  294,  and  Everard  v.  Poppleton,  5  Q.  B.  181.1  In  Lewis  v.  Lord 
Kensington^  2  C.  B.  463,  the  attestation  was  held  sufficient,  but  no 


1  Before  Lord  Campbell,  C.  J.,  Coleridqb,  Erle,  and  Crompton,  JJ. 
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doubt  was  thrown  on  the  previous  decisions.  In  Poole  v.  Hobbs^  8 
Dowl.  113,  Coleridge,  J.,  held,  that  an  attestation,  in  which  the  wit- 
ness declared  himself  to  be  attorney,  was  not  sufficient ;  he  must  de- 
clare that  he  subscribes  as  attorney.  In  Hibbert  v.  Barton^  10  M.  & 
W.  678 ;  s.  c.  6  Jur.  1019,  which  is  the  only  material  case  on  this  branch 
of  the  attestation,  the  attestation  was  held  insufficient,  because  it 
could  not  be  collected  by  necessary  inference  that  the  witness  was 
attorney  for  the  party  throughout  the  transaction.  Here  three  persons 
are  bound  by  warrant  of  attorney,  two  of  them  being  sureties.  The 
attorney  ought  to  say  distinctly  that  he  is  attorney  for  the  sureties ; 
he  may  not  have  explained  the  instrument  to  them  as  their  attorney. 

[Lord  Campbell,  C.  J.  In  what  capacity  could  he  have  read  over 
the  instrument  to  the  parties  executing,  except  as  their  attorney  ?] 

It  is  compatible  with  fhis  attestation  that  he  was  attorney  for  the 
principal  or  for  the  other  surety,  and  not  for  the  defendant ;  or  he 
might  have  been  sent  for  at  the  last  moment,  or  just  at  the  time  of 
the  execution  of  the  warrant  of  attorney,  without  knowing  any  thing 
of  the  previous  transaction.  The  wanant  of  attorney  being  a  nullity, 
the  lateness  of  the  time  at  which  this  application  is  made  is  no  ob- 
jection.    Cocks  V.  Edwards^  3  Dowl.  (n.  s.)  55 ;  s.  c.  7  Jur.  199. 

[Coleridge,  J.  That  would  have  been  matter  for  the  Lord  Chief 
Baron  to  determine.] 

Robinson^  contra.  We  do  not  contend  that  the  court  cannot  inter- 
fere. 

Robinson  and  Lush^  contra.  First,  this  case  does  not  fall  within 
the  rule  against  a  second  application. 

[Lord  Campbell,  C.  J.  The  discharge  of  the  rule  on  the  former 
application  was  in  the  nature  of  a  nonsuit] 

Secondly,  it  appears,  by  necessary  inference  from  this  attestation, 
that  all  the  requisites  of  the  statute  have  been  complied  with.  It  is 
clear  that  the  witness  acted  as  attorney  for  the  sureties ;  the  words 
"  as  the  attorney  on  their  behalf"  exclude  the  supposition  of  his  not 
being  their  attorney.  This  attestation  is  sufficient  if  tried  by  the 
tests  applied  by  Lord  Abinger,  C.  B.,  and  Parke,  B.,  in  Hibbert  v. 
Barton,  10  M.  &  W.  678 ;  s.  c.  6  Jur.  1019.  The  words  «  as  the  attor- 
ney  "  refer  to  the  time  of  the  attestation.  Our.  adv.  vult. 

The  judges,  being  divided  in  opinion,  now  delivered  their  judg- 
ments. 

Erle,  J.  In  this  case  the  question  has  been,  whether  a  memoran- 
dum of  attestation  to  a  warrant  of  attorney,  signed  in  the  presence  of 
A.  Bi,  who  "  subscribe  my  name  as  the  attorney  attending  on  behalf 
of  the  defendant,  and,  at  his  request,  attesting  the  execution,  having 
first  read  over  and  explained  the  instrument,"  is  a  sufficient  com- 
pliance with  the  1  &  2  Vict  c.  110,  s.  9.  The  memorandum  is  pro- 
Eerly  subscribed  by  the  name  of  the  witness,  and  properly  states  that 
e  subscribes  as  attorney ;  and  according  to  my  understanding  of  the 
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words,  it  declares  that  he  who  now,  as  the  attorney  of  the  party, 
attests  the  execution,  had  before  such  execution,  as  the  attorney  of 
the  party,  read  over  and  explained  to  him  the  nature  of  the  instru* 
ment 

Assuming  that  the  statute  is  to  be  construed  strictly,  and  a  literal 
compliance  exacted,  according  to  the  judgment  in  Hibbert  v.  Barton^ 
10  M.  &  W.  687 ;  s.  c.  6  Jur.  1019,  this  is  sufficient.  According  to  that 
case  the  memorandum  must  allege  that  the  attorney  subscribing  had 
acted  a3  attorney  to  inform  the  party  of  the  nature  of  the  instrument 
It  assumes  that  an  attorney  may  subscribe  as  attorney  in  the  sub- 
scription, without  having  been  the  attorney  to  inform  of  the  nature  of 
the.  instrument.  It  was  an  extreme  construction,  adopted  with  doubt  by 
Parke,  B.,  and  with  such  repugnance  on  the  part  of  Lord  Abinger,  that 
he  assigned  as  his  reason  the  then  existing  feeling  in  favor  of  defendants 
and  prisoners ;  and  no  one  perceived  more  clearly  than  himself  the  mis* 
chief  which  must  result  if  it  were  carried  to  the  extent  of  generally 
construing  instruments  so  as  to  defeat  the  intention  of  the  parties. 

There  is  no  dispute  that  this  attestation,  in  respect  of  the  witness 
subscribing  his  name,  and  stating  that  he  subscribes  as  the  attorney, 
is  correct.  But  the  question  has  been,  whether  the  witness  declared 
by  the  attestation,  according  to  Lord  Abinger,  "  that  he  had  been 
attorney  in  the  actual  transaction,  and  knew  what  the  document  was 
about; "  according  to  Parke,  B.,  "that  the  attesting  attorney  was  pre- 
sent for  the  purpose  of  advising  the  defendant  as  to  the  nature  and 
effect  of  the  instrument,  and  that  he  attested  as  such  attorney.'* 
Now,  by  the  present  attestation,  it  appears  to  me  to  be  stated,  that 
the  witness  who  subscribes  as  attorney  had,  as  attorney,  first  read  over 
and  explained  the  instrument  In  grammar,  "  who"  may,  according 
to  the  context,  signify  "  and  I."  "  As,"  in  law,  signifies  "  in  the  ca- 
pacity of."  The  expression,  "  that  an  agent  did  an  act  in  a  certain 
capacity,"  is  equivalent  to  "  the  agent,  being  in  that  capacity,  did  the 
act ; "  and  the  expression,  "  that  an  agent,  being  in  a  certain  capacity, 
did  an  act,  having  first  done  another  act,"  is  equivalent  to  "  the  agent, 
being  in  that  capacity,  did  the  first  act  first,  and  then  the  second  act" 
This  attestation,  then,  expresses  grammatically,  "  that  I,  being  the 
attorney  attending  on  behalf  of  the  party,  and  at  his  request,  read 
over  and  explained  the  instrument  to  him,  and  now  attest  his  execu- 
tion;"  that  which  is  expressed  is  both  stated  and  declared ;  and  he  who 
states  or  declares  need  not  state  or  declare  that  he  states  or  declares. 
Whether  the  statute  or  the  decision  be  referred  to,  the  attestation  ex- 
presses all  the  ideas  required  by  the  legislature  as  perfectly  as  lan- 
guage will  permit,  it  being,  as  far  as  I  know,  impossible  to  frame  a 
sentence  incapable  of  misconstruction. 

No  definite  objection  was  offered  to  this  attestation  in  argument 
The  learned  counsel  suggested  that  quibbles  in  respect  of  such  instru- 
ments had  been  before  supported,  and  perhaps  a  quibble  might  be 
found  on  the  present  occasion.  If  it  is  said,  that  "  the  parties  have 
the  words  of  the  statute  before  them,  and  why  cannot  they  use  them  ?  " 
I  would  answer,  that  no  form  is  given  by  the  statute,  and  that  this 
objection  ought  never  to  receive  assent  unless  the  objector  adduces 
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that  which  he  can  show  to  be  a  valid  form,  and,  by  comparison  with 
a  valid  form,  points  out  the  invalidity  of  the  form  objected  to.  If  the 
words  of  the  enactment  are  strictly  followed,  the  attestation  would 
be  void,  according  to  Hibbert  v.  Barton^  10  M.  &  W.  678 ;  s.  c.  6  Jur. 
1019.  In  the  words  of  the  statute,  the  attestation  would  be,  "  I  sub- 
scribe my  name  as  a  witness  to  the  execution,  &c. ;  and  I  hereby  de- 
clare myself  to  be  attorney  for  the  party  executing  the  same,  and  state 
that  I  subscribe  as  such  attorney  ;"  and  it  would  be  consistent  with 
this,  that  the  subscribing  witness  became  attorney  at  the  time  of 
subscribing  without  having  been  attorney  before.  And  according  to 
that  decision,  it  is  necessary  to  add,  that  he  who  subscribes,  and  de- 
clares himself  to  be  the  attorney,  had  first  informed  the  party  of  the 
nature  of  the  instrument  that  is  read  over,  and  explained  it  to  him, 
which  is  done  here ;  and  as  the  subscribing  must  be,  not  merely  by 
the  same  man,  but  by  the  same  attorney  who  gave  the  information, 
I  cannot  suggest  a  more  precise  expression  than  that  "  I  subscribe  as 
the  attorney  attending  on  behalf  of  the  party  attesting  his  execution, 
having  first  explained  the  instrument  to  him." 

I  regret  that  I  differ  from  my  brethren,  because  this  case  will  be 
added  to  the  number  of  those  where  the  creditor,  instead  of  receiving 
firom,  is  adjudged  to  pay  to,  his  debtor,  and  where  the  law  increases 
instead  of  redressing  the  loss  firom  wrong. 

Coleridge,  J.  The  question  in  this  case  is,  whether  the  provisions 
of  the  1  &  2  Vict.  c.  110,  s.  9,  are  satisfied  by  an  attestation  to  the 
execution  of  a  warrant  of  attorney  by  three  persons  named  therein, 
which  is  in  the  following  words  :  —  [His  lordship  read  it]  The  sec- 
tion enacts,  that  "  no  warrant  of  attorney  to  confess  judgment  in  any 
personal  action  or  cognovit  actionem^  given  by  any  person,  shall  be 
of  any  force,  unless  there  shall  be  present  some  attorney  of  one  of  the 
superior  courts  on  behalf  of  such  person,  expressly  named  by  him, 
and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such  warrant  or  cognovit  before  the  same  is  executed,  which  attor- 
ney shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof, 
and  thereby  declare  himself  to  be  attorney  for  the  person  executing 
the  same,  and  state  that  he  subscribes  as  such  attorney." 

In  construing  an  act  of  parliatnent,  our  first  business,  I  conceive,  is 
to  examine  the  words  themselves  which  are  used,  and  if  in  them  there 
be  no  ambiguity,  it  is  seldom  desirable  to  go  further ;  and  although 
from  the  common  uncertainty  of  language,  we  may  very  frequently 
be  driven  to  ascertain  the  intention  by  a  consideration  of  the  preamble 
where  it  recites  the  object,  or  of  the  previous  commoi>  law  where  the 
statute  clearly  alters  or  supersedes  it,  in  order  to  settle  the  meaning 
of  the  enactment  itself,  yet  the  object  still  is  only  to  ascertain  the 
mind  of  the  legislature,  as  expressed  in  words ;  and  where,  in  either 
of  these  ways,  you  have  arrived  at  the  meaning,  I  think  nothing  is 
more  dangerous  than  to  flinch  from  that  conclusion  because  we  think 
the  enactment  is  less  wise  or  efficacious  than  it  might  have  been 
made,  or  even  wholly  fails  of  its  object.  Perhaps  the  most  efficacious 
mode  of  procuring  good  laws  —  certainly  the  only  one  allowable  to  a 
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court  of  justice —  is  to  act  fully  up  to  the  spirit  and  language  of  bad 
ones,  and  to  let  their  inconvenience  be  fully  felt  by  giving  them  their 
full  effect 

The  clause  in  question  has  obviously  two  parts.  Certain  things  it 
requires  to  be  done  before  execution :  an  attorney  must  be  present 
on  behalf  of  the  person  about  to  execute  ;  he  must  have  been  express- 
ly named  by  that  person ;  he  must  attend  at  his  request ;  and  he 
must  inform  him  of  the  nature  and  effect  of  the  instrument  he  is 
about  to  execute.  All  this  precedes  execution,  and  d  fortiori  attesta- 
tion, and  whether  all  this  has  been  complied  with  is  left,  in  case  of 
dispute,  to  be  proved  extrinsically  by  evidence.  No  particular  of  it 
need  appear  to  have  been  done  on  the  face  of  the  instrument  Then 
comes  the  execution,  and  the  provision  as  to  the  form  of  attestation ; 
the  same  attorney  spoken  of  before  is  now  to  become  the  witness^ 
and  in  discharging  this  distinct  duty  he  is  to  do  three  things:  first, 
he  is  to  subscribe  his  name  as  witness  ;  secondly,  he  is,  in  the  attests 
ation,  to  declare  himself  to  be  the  attorney  for  the  person  executing ; 
and,  thirdly,  he  is  also,  in  the  attestation,  to  state  that  he  subscribes 
as  such  attorney. 

The  two  parts  seem  to  me  strictly  distinct,  and  framed  with  differ- 
ent objects.  Both  must  be  complied  with,  or  the  instrument  will  be 
of  no  force ;  if  the  attorney  has  failed  in  any  one  of  the  requisites,  in 
fact,  which  the  former  part  requires,  it  will  be  in  vain  to  rely  on  an 
attestation  faultless  on  the  face  of  it;  if  the  attestation  be  deficient 
or  informal,  in  any  particular,  on  its  face,  that  cannot  be  cured  by  its 
stating,  or  its  being  proved,  that,  in  fact,  he  fulfilled  all  the  require- 
ments of  the  former  part 

In  the  attestation  in  question  H.  Clarke  had  subscribed  his  name 
as  witness ;  he  has  stated  that  he  has  so  done  as  the  attorney  of  the 
parties  executing ;  but  he  has  not  beyond  this,  and  in  express  terms, 
declared  himself  to  be  their  attorney.  There  is  not,  then,  a  literal 
compliance  with  the  statute.  Is  there,  then,  a  virtual  one  ?  It  ap- 
pears to  me  not ;  and  I  wish  to  observe,  that  this  is  not  the  same 
question  as  whether  the  attestation  shows  that  the  parties  have  had 
substantially  aU  the  protection  and  information  which  they  could  rea- 
sonably desire, or  the  statute  intended ;-— the  protection  and  informa- 
tion which  they  could  reasonably  require,  and  which  the  statute 
intends,  must  be  given  before  execution  and  before  attestation ;  and 
we  are  now  upon  a  question  as  to  the  sufficiency  of  the  attestation. 
It  is  not  enough  that  Mr.  Clarke  should  have  been  de  facto  such  an 
attorney,  so  named,  so  requested,  and  so  discharging  his  duty,  as  the 
section  requires,  before  execution ;  he  must,  beyond  this,  declare  in 
his  attestation,  on  the  face  of  it,  that  he  is  the  attorney  of  the  parties. 

Now,  there  can  be  only  two  ways  in  which  this  attestation  can  be 
said  to  show  a  virtual  compliance  with  this  requirement  The  first, 
that  to  state  that  he  subscribes  his  name  as  the  attorney  is  the  same 
as  to  declare  himself  to  be  the  attorney.  But  if  that  be  so,  I  remark, 
first,  that  you  may  then  strike  the  words  in  question  out  of  the  statute 
—  you  give  them  no  distinct  meaning  at  all ;  and,  secondly,  that,  in 
common  sense,  the  two  parts  of  the  sentence  have  not  the  same 
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meaning  —  are  not  tautologous.^  A  man  may  very  well  subscribe 
bis  name  as  attorney,  and  state  truly  that  he  does  so,  without  being 
the  attorney  in  the  transaction ;  if  he  came  in  at  the  last  moment 
before  the  execution,  he  might  do  the  former,  and  yet  not  be  in  a 
condition  to  make  the  declaration  as  to  the  latter.  The  second  mode 
in  which  it  may  be  argued  that  this  attestation  shows  a  virtual  com- 
pliance with  the  statute  is  in  its  asserting  that  H.  Clarke  has  sub- 
scribed his  name  at  the  request  of  the  parties,  and  in  their  presence, 
and  that  he  had  first  read  over  and  explained  to  them,  and  each  of 
them,  the  nature  and  contents  of  the  instrument ;  in  other  words,  the 
argument  is,  that  to  declare  he  has  performed  the  duties  of  an  attor- 
ney to  the  parties  in  the  transaction  is  the  same  as  to  declare  that  he 
is  their  attorney.  Now  here,  again,  it  is  obvious  to  remark,  first,  that 
this  particular  enumeration  does  not  include  all  the  particulars  ex- 
pressly required  by  the  statute  —  it  does  not  include  the  being  "ex- 
pressly named  by "  the  parties ;  secondly,  that  if  the  statute  only 
intended  the  attestation  to  show  on  its  face  a  compliance  with  the 
particulars  required  before  execution,  its  language  is  most  inappropri- 
ate for  any  such  purpose ;  and,  thirdly,  that  to  perform  the  duties  of 
attorney  to  a  person  in  this  matter,  and  to  be  his  attorney  in  it,  may 
be,  in  fact,  according  to  this  statute,  as  expounded  in  many  decisions, 
very  different  things.  If  the  plaintiflf's  attorney,  "at  the  request  of 
the  parties,"  had  "  read  over  and  explained  to  them,  and  each  of  them, 
the  nature  of  the  instrument  and  its  contents,"  before  execution  and 
attestation,  and  "  had  set  and  subscribed  his  name  as  the  attorney  on 
their  behalf,  attesting  the  execution  thereof,"  he  yet  would  not  have 
been  their  attorney,  nor  could  he  truly  have  declared  himself  to  have 
been  so.  In  other  words,  the  present  attestation  may  be  true  in 
every  particular,  and  yet  the  requisites  of  the  statute  not  complied 
"with. 

But,  lastly,  it  is  obvious,  on  reading  the  statute,  that  the  precisely- 
worded  provisions  Us  to  the  attestation  are  intended  as  an  additional 
security,  certainly  to  the  debtor,  probably  to  both  parties,  beyond 
"what  is  afforded  by  those  which  guard  the  execution.  Whether  such 
additional  security  is  thereby  gained,  or  whether  it  was  on  the  whole 
-wise  to  seek  for  it,  is  immaterial  to  us,  whose  only  business  is  to  see 
tha.t  the  provisions,  such  as  they  are,  are  compliea  with. 

I  conclude,  then,  that  this  attestation  neither  literally  nor  in  sub- 
stance satisfies  the  requisites  of  the  statute ;  and  I  feel  neither  regret  nor 
satisfaction  in  arriving  at  any  such  conclusion  in  this  or  in  any  similar 
case.  In  deciding  them,  we  ought  not  to  have  our  minds  distracted 
'by  looking  to  the  right  or  left  at  the  particular  circumstances,  which 
vre  very  often  know  but  imperfectly  after  all,  and  which,  if  we  knew 
them  ever  so  well,  could  form  no  safe  rule  for  the  interpretation  of 
the  statute,  which  ought  be  general.  If  there  are  careless  lenders  and 
fraudulent  borrowers  on  the  one  hand,  there  may  be  usurious  or  over- 
reaching lenders  and  oppressed  or  overreached  borrowers  on  the  other ; 
but  in  either  case  the  rule  must  be  the  same  which  the  statute  lays 
down,  if  a  court  of  law  is  to  apply  it  with  certainty ;  and  unless  ap- 
plied with  certainty,  it  becomes  no  rule  at  aU.     The  strictness  of 
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former  decisions  has  been  complained  of  as  technical,  and  favoring 
fraud.  I  am  far  from  saying  that  none  of  them  have  had  the  effect 
of  defeating  an  honest  security.  Is  any  rule  so  wisely  framed  as  to 
be  secure  from  abuse  ?  But  I  believe  that  this  strictness  has  led  to 
greater  care  in  the  execution  of  these  instruments,  which  is  attested 
by  their  coming  before  the  courts  much  less  frequently  than  formerly. 
It  is  perfectly  easy  to  comply  literally  with  what  the  statute  requires ; 
that  course  must  be  safe.  I  cannot  feel  the  force  of  the  argument 
that  it  is  difficult  to  frame  a  faultless  equivalent ;  no  one  need  have 
recourse  to  equivalents,  and  those  who  will  speculate  on  such  have 
no  right  to  complain  if  they  should  turn  out  to  be  insufficient. 

I  have  not  thought  it  necessary  to  refer  to  any  decisions  specifically. 
It  was  not  contended  that  the  general  current  of  authority  was  not  in 
accordance  with  the  view  I  have  taken,  but  it  was  rather  desired  to  review 
them.  In  my  opinion,  if  the  matter  were  now  for  the  first  time  to  be 
considered,  it  would  be  right  to  come  to  the  same  conclusion.  I 
think  the  rule  should  be  discharged. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  attestation  is 
insufficient  The  rule  established  by  the  case  of  HUfbert  v.  Barton^ 
10  M.  &  W.  678 ;  s.  c.  6  Jur.  1019,  and  other  cases  cited,  seems  to  be, 
that  if  the  form  given  by  the  1  &  2  Vict.  c.  110,  is  not  exactly  fol- 
lowed, the  words  used  must^  by  necessary  implication,  show  that  all 
the  three  requisites  of  the  statutable  attestation  have  been  complied 
with.  Here  the  attorney  sufficiently  subscribes  his  name  as  a  wit- 
ness to  the  due  execution  of  the  warrant  of  attorney,  and  states  that 
he  subscribes  as  such  attorney ;  but  does  he  "  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same  ?  " —  that  is  to  say, 
that  he  acted  as  the  attorney  of  the  party  in  this  transaction,  doins 
what  is  required  of  such  attorney  to  give  validity  to  the  instrument  ? 
According  to  probable  intendment,  from  the  words  "  having  first  read 
over  and  explained  to  them,  and  each  of  them,  the  nature  and  contents 
hereof,"  it  may  be  inferred  that  he  did  so  as  their  attorney,  and  at 
their  request  But  this  is  not  a  necessary  inference,  for  he  may  have 
read  over  the  document  and  explained  it,  as  the  attestation  states, 
without  any  request  from  them,  and  before  he  was  employed  by  them 
as  their  attorney.  It  is  painful  to  consider  such  subtleties,  but  we 
are  bound  to  give  effect  to  them  if  we  would  follow  former  decisions 
upon  this  enactment  of  the  legislature  for  the  protection  of  debtors. 

Rule  discharged. 
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Beginai  on  tbe  Prosecutioii  of  The  Grantham  Canal  Company,  v. 
The  Ambbroate,  NottinghaMi  Boston,  and  Eastern  Junction 
Railway  Company.^ 

January  80, 1852. 

Mandamus  —  Inspection  of  Documents  — 14  Sr  15  Vict.  c.  99,  s.  6 
—  Pleading  several  Matters  —  1  WilL  4,  c.  21,  s.  3. 

An  order  may  be  made  nnder  stat.  14  &  15  Vict  c.  99,  s.  6,  compelling  parties  to  allow  an 
inspection  of  docnmenta,  in  a  proceeding  by  mandamns,  if  the  mandamus  be  for  the  par- 
pose  of  enforcing  a  civil  light 

Also,  in  snch  a  mandamfts,  an- order  may  be  made  nnder  the  stat.  1  WilL  4,  c  21,  s.  8,  that 
the  prosecutor  be  allowed  to  pkad  several  matters. 

In  this  term,  January  14,  Willis  moved  for  a  role  calling  upon 
the  prosecutors  to  show  cause  why  an  order  of  Erie,  J.,  directing  the 
defendants  to  allow  the  prosecutors  to  inspect  certain  documents  in 
the  custody  of  the  defendants,  should  not  be  rescinded,  upon  the 
ground  that  sect  6  of  stat  14  &  15  Vict  c.  99,  did  not  apply  to  pro- 
ceedings  by  mandamus.  It  appeared  that  an  action  had  been  brought 
by  the  Grantham  Canal  Company  against  the  railway  company  to 
'recover  the  price  of  the  shares  in  the  canal  company  under  sect  73 
of  the  Railway  Act,  9  &  10  Vict  155,  by  which  it  was  enacted,  that 
"  from  and  immediately  after  the  opening  of  the  railway  between 
Ambergate  and  Grantham  for  public  use,"  the  railway  company 
should  purchase  those  shares.  Judgment  having  been  given  by  this 
court  for  the  defendants,  (see  15  Jur.  991 ;  s.  c.  6  Eng.  Rep.  328)^  the 
Grantham  Canal  Company  had  obtained  a  mandamus  to  the  railway 
company,  commanding  them  to  complete  the  railway  between  Am- 
bergate and  Nottingham.  (See  15  Jur.  993;  s.  c.  6  Eng.  Rep.  332.) 
There  had  been  a  return  to  the  writ,  and  several  issues  had  been 
raised  upon  that  return.  He  cited  Lord  Hardwicke  in  Lord  Mon* 
tague  V.  Dudmanj  2  Ves.  Sen.  396,  398. 

Rule  fUsL 

Pearson  now  showed  cause.  The  powers  given  by  sect  6  of  stat 
14  &  15  Vict  cy  99,  to  the  common-law  courts  are  to  be  exercised 
"  in  all  cases  in  which,  previous  to  the  passing  of  the  act,  a  disco- 
very might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceed- 
ing in  a  court  of  equity."  It  is  said  that  the  section  is  inapplicable 
in  the  proceeding  by  mandamus,  because  a  court  of  equity  will  not 
grant  a  bill  of  discovery  in  a  mandamus ;  and  Lord  Hardwicke,  in 
Lord  Montagu  v.  Dudman^  2  Ves.  Sen.  396,  398,  was  cited  on  mov- 
ing for  the  rule.  But  where  the  mandamus  is  in  the  nature  of  a  civil 
action,  a  bill  of  discovery  may  be  granted.  A  mandamus  is  now  in 
the  nature  of  a  civil  action,  whenever  the  subject-matter  of  it  is  a 

1  16  Jur.  777. 

s  The  judgment  of  this  court  was  reversed  in  error.    See  poiU 
VOL.  XI.  40 
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civil  right  or  wrong.  In  the  time  of  Lord  Hardwicke  a  bill  of  dis- 
covery might  well  be  inapplicable  in  the  case  of  mandamus,  because 
then  the  mandamus  was  as  it  were  peremptorv,  and  the  return  was 
conclusive ;  but  now,  by  stats.  9  Anne,  c.  20,  s,  1,  and  1  Will.  4,  c  21, 
ss.  3, 4,  the  return  may  be  traversed,  and  there  may  be  a  replication 
and  issues,  and  the  writ  of  mandamus  has  the  attributes  and  effect 
of  a  civil  action.  Even  before  those  statutes  the  writ  of  mandamus 
partook  of  the  nature  of  a  civil  action  in  certain  cases.  Rex  v.  The 
Mayor  of  Olamorgafiy  2  Smith,  8.  In  Regina  v.  The  Birmingham  and 
Oxford  Junction  Railway  Company ^  14  Jur.  899,  the  mandamus  went 
for  the  mere  purpose  of  enforcing  a  contract 

WilleSy  contra.  A  court  of  equity  would  not  grant  a  ,bill  of  dis- 
covery in  such  a  case  as  this.  ThQ  writ  of  mandamus  in  this  case  is 
in  the  nature  of  a  criminal  procedure  being  granted  in  order  to  en- 
force obedience  to  an  act  of  parliament  If  this  statutory  obligation 
exists,  the  defendants  are  liable  to  an  indictment  for  disobedience  to 
it ;  and  a  bill  of  discovery  is  never  granted  where  the  evidence  fur- 
nished by  it  would  be  evidence  against  the  party  upon  the  trial  of  an 
indictment  Carttvright  v.  OreeUy  8  Ves.  405.  Again :  any  member 
of  the  defendant  company  may  be  examined  for  the  prosecution ; 
and  it  has  been  held  that  a  bill  of  discovery  in  aid  of  a  defence  to  an. 
action  does  not  lie  against  a  person  who  can  be  called  as  a  witness 
for  the  defendant  in  the  action.  The  Queen  of  Portugal  v.  Glyn^  7 
CI.  &  Fin.  466. 

[Lord  Campbell,  C.  J.  Then  there  can  never  be  a  bill  of  discovery 
granted  against  any  defendant,  because  now  a  defendant  may  always 
be  a  witness  in  the  cause.] 

Since  Lord  Hardwicke's  decision,  no  bill  of  discovery  has  ever 
been  granted  in  equity  in  a  proceeding  by  mandamus. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  No  doubt  the  order  made  by  Erie,  J.,  is  founded  upon 
sect.  6  of  stat  14  &  15  Vict.  c.  99,  and  unless  it  can  be  supported  by 
that  enactment  it  should  be  rescinded.  It  is  true,  also,  that  by  that 
section  an  order  to  inspect  documents  cannot  be  made  by  this  court 
in  any  case  in  which,  before  the  passing  of  this  statute,  a  court  of 
equity  would  not  have  granted  a  bill  of  discovery.  The  question, 
therefore,  is,  whether  a  court  of  equity  would,  in  such  a  case  as  this, 
have  granted  a  bill  of  discovery.  In  my  opinion  it  has  not  been 
shown,  that,  before  the  statute,  a  bill  of  discovery  wijuld  not  have 
been  granted  in  such  a  case  as  this.  It  is  laid  down  in  the  text- 
books, that  a  bill  of  discovery  lies  in  every  proceeding  to  enforce  a 
civil  right  This  is  clearly  such  a  proceeding.  The  Grantham  Canal 
Company,  in  order  to  enforce  payment  of  a  sum  of  money,  are  com- 
pelled to  resort  to  this  mandamus.  Therefore,  primd  facie^  at  all 
events,  a  bill  of  discovery  would  lie  in  this  case.  But  then  it  is  said, 
that  it  was  held  by  Lord  Hardwicke,  in  Lord  Montague  v.  Dudman^ 
2  Ves.  Sen.  396,  that  a  bill  of  discovery  should  never  be  granted  in  a 
proceeding  by  mandamus.    But  such  a  proposition  would  be  mon- 
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stxous  now.  It  might  have  been  a  proper  decision  in  the  time  of 
Lord  Hardwicke ;  but  now  the  nature  of  a  writ  of  mandamus  is 
greatly  enlarged ;  the  return  may  be  traversed  and  issues  may  be 
raised,  which  makes  the  proceeding  partake  of  the  nature  of  an  ac- 
tion. We  must  look  to  the  object  of  the  mandamus  in  order  to  de» 
termine  to  what  class  of  proceeding  it  belongs.  This  is  like  a  man- 
damus to  enforce  the  payment  of  money  due  under  an  award.  It 
cannot  be  doubted  that  such  a  proceeding  is  in  the  nature  of  a  civil 
action  to  enforce  a  civil  right.  But  it  is  admitted,  that  where  the 
proceeding  is  to  enforce  a  civil  right,  a  bill  of  discovery  would  lie. 
Therefore,  in  this  case,  the  order  was  properly  made  to  allow  an  in- 
spection of  documents. 

Patteson,  J.  The  proceedings  upon  a  writ  of  mandamus  are 
now  very  different  from  what  they  were  in  the  time  of  Lord  Hard- 
wicke ;  then  there  were  no  pleadings,  and  the  return  was  conclusive ; 
and  therefore  it  was  very  proper  that  a  court  of  equity  should  refuse 
to  grant  a  bill  of  discovery  when  there  was  no  issue  to  be  tried.  But 
now  that  the  return  may  be  traversed,  and  so  issues  be  raised,  a  man- 
damus, where  it  issues  to  enforce  a  civil  right,  is  become  of  the  same 
nature  as  an  action.  K  the  circumstances  of  a  case  be  such,  that,  in 
an  action  arising,  a  court  of  equity  would  have  granted  a  bill  of  dis- 
covery, they  would  now  grant  the  same  though  the  course  of  proce- 
dure were  by  mandamus.  In  such  a  case  the  mandamus  becomes 
an  action. 

Coleridge  and  Wightman,  J.  J.,  concurred. 

Rule  discharged. 
On  a  subsequent  day  in  the  same  term, 

Jan.  22,  Wxlles  moved  for  a  rule  nisi  to  rescind  or  vary  an  order  of  Erie, 
J.,  allowing  the  prosecutors  to  plead  sixteen  pleas  to  the  return  to  the 
above  mandamus,  or  to  show  cause  why  the  third,  eleventh,  and  fif- 
teenth pleas  should  not  be  struck  out.  First,  a  judge  has  no  juris- 
diction, under  stat  1  WilL  4,  c.  21,  s.  3,  to  make  an  order  that  the 
prosecutor  may  plead  several  matters  in  mandamus.  It  was  held  in 
the  case  of  Rex  v.  The  Archbishop  of  Yorkj  Willes,  633,  that  so  much 
of  stat  4  Anne,  c.  16,  as  allows  the  defendant  or  tenant  in  an  action 
or  suit,  and  the  plaintiff  in  replevin,  to  plead  several  matters,  was  not 
extended  to  qito  warranto  by  sect.  7  of  stat.  9  Anne,  c  20,  which  en- 
acts that  stat.  4  Anne,  c  lo,  shall  be  extended  to  writs  of  mandamus, 
and  informations  in  the  nature  of  a  quo  warranto^  and  proceedings 
thereon,  for  any  of  the  matters  in  this  act  mentioned ;  and  therefore 
it  is  not  extended  to  mandamus. 

[Lord  Campbell,  C.  J«  It  has  been  the  constant  practice  to  make 
such  an  order  in  thb  as  much  as  in  any  other  form  of  litigation.  Sect 
2  of  stat  9  Anne,  c.  20,  which  enables  the  prosecutor  "to  plead  to  or 
traverse  all  or  any  of  the  material  facts  contained  within  the  return," 
is  quite  sufficient  to  justify  it] 

Stat  32  Geo.  3,  c.  58,  s.  1,  enables  the  defendant  in  quo  warranto 
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to  plead  several  matters  with  the  leave  of  the  court,  and  there  is  no 
such  enactment  for  pleading  in  mandamus. 

Our.  adv.  tmtt. 

Lord  Campbell,  C.  J.,  now  said :  We  consider  that  the  long  prao> 
tice  which  has  prevailed  under  stat.  1  Will.  4,  c.  21,  ought  not  to  be 
disturbed.  The  proceedings  in  mandamus  must  be  considered  for 
this  purpose  as  an  action.  As  to  the  particular  pleas  in  this  case,  we 
decline  to  interfere  with  the  order  of  the  learned  judge. 

JStf/e  refused. 


The  Company  of  Proprietors  of  the  ICeniitet  and  Avon  Canal 

Navigation  v.  Withbrinoton.^ 

June  IS,  1852. 

Owners  of  River  NaviffoUan-^l  Oea.  1,  st  2,  r.  24 —  Commissioners 
for  settling'  Compensation  to  Mxll-owners  — -  Extindion  of  CommiS' 
sioners  -—  Conliaiuance  of  Powers  for  the  Purposes  of  the  HavigO' 
tion. 

Sect.  1  of  Stat  1  Geo.  1,  st  2,  c  24,  empowered  persons  to  make  a  riyer  navigable,  and  to 
maintain  the  navigation,  and  to  erect  weirs  and  dams  in  the  river  and  upon  Uie  lands 
adjoining,  and  from  time  to  time  to  alter,  repair,  and  amend  the  same,  the  said  andertakeiv 
first  giving  the  satisfaction  to  the  owners  of  lands,  mills,  &&,  as  thereinafter  directed.  By 
sect  2,  commissioners  were  appointed  to  mediate  between  the  undertakers  and  the  own- 
ers of  lands,  tenements,  and  hereditaments,  and  to  settle  the  satisfkction  with  the  aid  of  a 
jnry.  Bj  sect.  18,  if  an^  person  should  sustain  damage  in  his  lands  or  mills,  hj  the  own* 
ers  of  Ae  navigation  raising  or  diverting  the  water,  ue  commissioners  were  required  to 
assess  the  damages  bj  a  jniy,  and  appoint  a  receiver  of  the  tolls,  who  should  paj  the 
amount  of  the  compensation  to  the  party  grieved.  All  the  commissioners  named  in  the 
statute  were  dead,  and  no  successors  had  been  appointed :  — 

ffddf  by  Eklb,  Wiohtmait,  and  Cbompton,  JJ.,  that  the  powers  given  to  die  owners  of  the 
navigation  by  sect  1,  for  the  purposes  of  the  navigation,  were  not  taken  away  by  the  Ion 
of  t|ie  rieht  of  the  owners  of  lands  or  mills  to  compensation  for  consequential  damage  under 
sect  18,  because  there  were  no  commissioners. 

SemMe^  by  Erle,  J.,  an  action  would  lie  against  the  company  for  not  making  compensation. 

But  held  by  Lord  Cakpbell,  C.  J.,  that  the  powers  given  by  sect  1  were  only  to  be  exercised 
while  the  owners  of  the  navigation  took  care  that  compensation  might  be  obtained  in  the 
manner  prescribed. 

Trespass  for  cuttdng  and  destroying  certain  piles,  stakes,  and  hur- 
dles of  the  plaintiffs,  then  forming  part  of  a  dam  or  barrier  of  the 
plaintiffs  in  the  river  Kennet,  in  the  county  of  Berks,  whereby  the 
navigation  of  the  said  river,  and  of  the  canal  of  the  plaintiffs,  was 
impeded  and  interrupted.  The  first  plea  stated,  in  substance,  that 
the  dam  or  barrier  in  the  declaration  mentioned,  before  the  alteration 
and  enlargement  of  the  same  as  in  the  plea  mentioned,  was  always 
so  constructed  as  to  allow  a  portion  of  the  water  of  the  river  Kennet 
to  pass  over  it ;  that  for  twenty  years  the  occupiers  of  a  certain  mill 
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upon  the  river  Kennet  had  enjoyed,  as  of  right,  the  benefit  of  the 
water  of  the  said  river  for  working  the  mill,  and  that  the  water  had 
daring  that  time  flowed  over  and  from  the  Bald  barrier  to  the  mill,  in 
its  accustomed  course,  and  supplied  the  necessary  water  for  working 
the  same :  that  the  company  wrongfully  enlarged  and  rendered  the 
dam  more  obstructive  to  the  free  passage  of  the  water  than  it  had 
theretofore  been,  and  a  large  portion  of  the  water  of  the  said  river 
which  ought  to  have  flowed  to  the  mill  was  prevented  from  flowing 
in  its  accustomed  course,  and  justified  the  trespass  in  the  declaration. 
The  second  plea  stated  a  user  of  forty  years  instead  of  twenty.  The 
third  plea  stated  an  immemorial  right  in  Richard  Tuli,  an  owner  in 
fee  of  the  water  of  the  river  Kennet  running  to  his  mill  over  the  said 
dam  or  barrier,  and  then  aUeged  the  enlargement  of  the  said  dam  or 
barrier  by  the  company,  rendering  it  more  obstructive,  and  preventing 
the  water  flowing  as  it  had  hitherto  done.  The  fourth  and  last  plea 
stated,  that  the  defendant  was  possessed  of  a  mill  near  to  the  river 
Kennet,  and  certain  lands  on  the  banks  of  the  river  on  which  the  mill 
was  erected,  and  through  a  part  of  which  land  the  river  used  to  pass ; 
that  the  mill  was  lower  down  the  stream  than  the  said  dam  or  bar- 
rier, and  that  the  defendant  had  used  and  applied  the  water  which 
ran  from  the  dam  or  barrier  to  the  working  of  his  mill,  and  that  the 
water  was  sufficient  for  his  mill ;  that  the  plaintiffs  were  entitled  to 
have  a  dam  or  barrier  of  a  certain  height  and  dimensions ;  and  con* 
eluded  by  stating  the  enlargement,  and  an  alteration  of  the  dam  or 
barrier  so  as  to  prevent  a  sufficient  quantity  of  water  flowing  to  the 
defendant's  mill. 

Replication,  that  by  an  act  of  parliament,  1  Geo.  1,  st  2,  c.  24^ 
intituled  "  An  Act  to  make  the  River  Kennet  navigable  from  Read- 
ing to  Newbury,  in  the  County  of  Berks,"  certain  persons  mentioned 
in  the  plea  were  empowered  to  make  the  river  Kennet  navigable  and 
passable  with  boats  from  Reading  to  Newbury,  and  to  maintain  that 
navigation ;  and,  among  other  things,  to  keep  and  set  up  as  many 
weirs  and  pens  for  water,  and  tanks,  dams,  and  other  works,  as  they 
and  their  heirs  and  assigns  and  nominees  should  think  fit  and  con- 
venient, and  from  time  to  time  to  alter,  repair,  and  amend  the  same* 
<'  And  it  was  by  the  said  act  further  enacted,  that  if  any  person  or 
persons,  at  any  time  after  the  said  river  was  made  navigable,  should 
nappen  to  sustain  any  damage  or  injury  in  his  lands,  tenements, 
hereditaments,  mills,  weirs,  water-engines,  or  wharves,  by  the  said 
undertakers,  their  heirs,  assigns,  or  nominees,  raising  the  water  to  a 
prejudicial  height,  or  turning  the  stream,  or  by  their  taking  away, 
wasting,  or  diverting  the  water  from  the  said  meadows,  mills,  water- 
engines,  or  wharves,  in  such  case  it  should  and  might  be  lawful  for 
the  commissioners  in  and  by  the  said  act  named  and  appointed,  or 
any  seven  or  more  of  them,  and  they  were  thereby  required,  by  the 
inquisition  of  twelve  men  to  be  impanelled  and  returned  as  therein 
mentioned,  from  time  to  time  to  settle  and  assess  such  damage  or 
injury;  and  provisions  were  by  the  said  act  made  for  securing  a 
recompense  or  satisfaction  for  the  same  to  the  proprietors  of  such 
lands,  mills,  &c.  as  are  in  the  said  act  particularly  contained."     That 
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by  another  act  of  parliament,  3  Geo.  2,  c.  35,  intituled  ^  An  Act  f<Hr 
making  the  Acts  of  the  first  and  seventh  Yean  of  the  Beign  of 
Oeo^e  I.  for  making  the  river  Kennet  navigable  from  Beading  to 
Newbury  more  effectual,"  a  penalty  was  imposed  on  any  person  who 
should  wilfully  and  maliciously  cut  or  damage  any  of  the  materials 
belonging  to  any  weir,  lock,  gate,  sluice,  or  bridge  designed  for  the 
use  of  the  said  navigation,  which  act  gave  the  company  the  right  to 
recover  the  penalty  in  an  action  of  debt  And  by  another  act  of  par- 
liament, passed  in  1813,  53  Geo.  3,  c  119,  it  was  made  lawful  fur  the 
said  company,  and  they  were  thereby  empowered,  to  purchase  from 
all  and  every  person  and  persons  to  whom  the  hereditaments  and 
premises  therein  mentioned  should  or  might  be  found  to  belong,  all 
the  power,  authority,  office,  and  privilege  of  making,  continuing,  and 
maintaining  the  said  river  Kennet,  from  the  said  wharf  or  common 
landing-place  at  Reading  aforesaid  to  Newbury  aforesaid,  navigable 
and  passable  by  boats,  barges,  and  lighters,  and  of  using  such  naviga- 
tion in  such  manner  as  they  should  think  fit,  created  in  and  by  the 
several  acts  of  parliament  therein  recited,  and  all  the  powers,  rigfatS| 
privileges,  means,  and  remedies  by  the  said  acts  given  for  carrying 
mto  effect  the  purposes  of  the  same  several  acts.  That  after  the 
passing  of  stat  1  Geo.  1,  st  2,  c.  24,  the  river  Kennet  was  made  navi- 
gable, in  pursuance  of  that  act ;  and  that  after  the  passing  of  the  act 
of  1813,  one  Frederick  Page  was  seized  in  fee  of  the  powers  and 
authorities  which  were  granted  in  the  previous  act  The  replication 
then  set  out  a  deed  of  conveyance  from  Page  to  the  Kennet  and  Avon 
Canal  Company  of  all  the  powers  which  he  became  possessed  of 
under  the  statute,  whereby  they  became  and  were  the  assignees  of 
all  the  rights  and  privileges  conferred  by  the  said  act  That  after 
the  passing  of  the  two  first-mentioned  acts,  and  before  this  trespass, 
the  undertakers  mentioned  in  the  act  did,  in  pursuance  of  the  powers, 
and  after  the  said  first  part  of  the  said  river  had  been  so  made  navi- 
gable as  aforesaid,  and  whilst  the  same  remained  and  was  navigable, 
and  whilst  divers  boats,  barges,  lighters,  and  other  vessels  were  used 
to  pass  in  and  along  and  navigate  the  same,  and  for  the  reasonable 
and  necessary  regulation  of  the  water  in  the  said  river  for  the  pur- 
poses of  such  navigation,  put,  place,  and  construct  in  a  certain  part 
of  the  said  river,  between  Reading  aforesaid  and  Newbuiy  aforesaid, 
the  said  dam  or  barrier  in  the  said  declaration  mentioned ;  and  that 
afterwards,  and  just  before  the  time  mentioned,  it  became  reasonable, 
and  was  necessary  for  the  purposes  last  aforesaid,  of  continuing,  main- 
taining, and  using  the  said  navigation,  and  of  regulating  the  water  in 
the  said  river  for  the  purposes  thereof,  and  for  the  necessary,  reasona- 
ble, and  beneficial  use  of  the  said  navigation  by  the  said  boats, 
barges,  lighters,  and  other  vessels,  that  the  said  dam  should  be  a  little 
altered,  closed  up,  and  enlarged;  and  that  for  that  purpose  divers 
piles,  stakes,  and  hurdles  should  be  put  and  placed  in  and  added  to 
the  same;  and  that  the  said  dam  should  be  made  of  somewhat  greater 
height  and  dimensions,  so  as  to  pen  back  the  water  of  the  said  river. 
That  the  plaintiffs  did  what  was  necessary  for  the  purpose,  and  put 
the  piles,  stakes,  and  hurdles,  which  are  mentioned  in  the  declaration. 
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for  the  purposes  mentioned  in  the  plea.  Rejoinder,  that  before  the 
passing  of  stat  53  Geo.  3,  c.  119,  and  before  the  altering,  partial 
closing  up,  and  enlarging  of  the  said  dam  or  barrier,  as  in  the  several 
pleas  of  the  defendant  mentioned,  all  the  persons  named  as  commis- 
sioners in  the  act  of  parliament  in  the  said  replication  first  above 
mentioned,  and  also  all  and  every  new  commissioner  or  commission- 
ers who  had  ever  been  appointed  under  or  in  pursuance  of  the  pro- 
visions in  that  behalf  in  such  act,  had  died,  and  that  there  then  were 
not  at  either  of  the  times  in  this  rejoinder  before  mentioned,  and 
never  since  have  been,  in  existence,  any  commissioners  or  commis- 
sioner, successors  or  successor,  to  the  persons  so  named  as  commis- 
sioners in  and  by  the  ^d  act  as  aforesaid,  or  to  either  of  them,  nor 
any  commissioners  for  the  purposes  in  the  said  act  in  that  behalf 
specified.  Verification.  General  demurrer,  and  joinder  thereon.  The 
demurrer  was  argued  in  Easter  Term,^  by 

Phipson^  (with  him  was  Keaiing^  for  the  plaintiffs.  The  rejoinder 
shows  that  a  parliamentary  mode  of  assessing  compensation  for  the 
act  done  by  the  plaintiffs  is  gone.  The  powers  given  by  sect  1  of 
stat.  1  Geo.  1,  st.  2,  c  24,  were  not  conditional  on  the  existence  of 
the  body  of  commissioners  created  in  the  2d  section ;  and  the  lan- 
guage of  that  statute  is  an  absolute  grant  of  a  right  to  the  com- 
pany. Sect.  18,  which  provides  for  this  case  contains  no  condition, 
and  is  a  separate  and  independent  enactment,  and  the  remedy  given 
by  it  was  intended  to  be  in  lieu  of  an  action.  FHe  cited  Glover  v. 
The  North  Staffordshire  Railway  Company^  15  Jur.  o73 ;  s.  c.  5  Eng.  Rep. 
335.]  Sect.  5  of  stat.  3  Geo.  2,  c.  35,  gives  to  the  parties  aggrieved  an 
appeal  to  the  judge  or  judges  of  assize  for  the  county  of  Berks,  where 
the  sum  adjudged  for  damages,  in  pursuance  of  the  preceding  acts  shall 
exceed  20L  Suppose  the  judges  should  cease  to  go  into  Berkshire. 
Sect.  9  fixes  the  times  for  the  meetings  of  the  commissioners  in  the 
county  of  Berks  to  hear  and  mediate  complaints.  Lister  v.  Lobley,  7 
Ad.  &  El.  124,  is  an  authority  for  the  plaintiffs.  If  the  construction 
which  will  be  contended  for  by  the  defendant  were  adopted,  all  the 
provisions  would  be  dependent  upon  the  acts  of  third  persons,  viz. 
the  body  of  the  commissioners. 

[Lord  Campbell,  C.  J.  At  the  end  of  sect  18  a  specific  remedy  is 
given,  for  which  an  action  would  not  be  a  substitute.] 

There  may  be  a  difference  between  a  right  of  suit  and  an  interfer- 
ence with  the  works  of  the  canal  company. 

Whateleyj  (with  him  was  Gray,)  contra.  Stat  1  Geo.  1,  st.  2,  c.  24, 
is  a  private  act.  HbllancPs  cctse,  4  Co.  75  a.,  76  b. ;  Com.  Dig. 
«  Parliament,"  R.  7 ;  Bac.  Ab.  "  Statute,"  F. ;  2  Dwarris  on  Statutes, 
629. 

iLord  Campbell,  C.  J.    How  does  that  vary  the  case  ?] 
a  The  Proprietors  of  the  Stourbridge  Canal  v.  Wheeley,  2  B.  &  Ad.  792, 
Lord  Tenterden,  in  delivering  the  judgment  of  the  court  said,  (p.  793,) 

I  April  23,  before  Lobd  Campbell,  C.  J.,  Wiohtmah,  £v«e,  and  Cbomfton,  JJ. 
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^  This  is  a  bargain  between  a  company  of  adventurers  and  the  pablic, 
the  terms  of  which  are  expressed  by  the  statute ;  and  the  rule  of  con* 
struction  in  all  such  cases  is  now  fully  established  to  be  this ;  that 
any  ambiguity  in  the  terms  of  the  contract  must  operate  against  the 
adventurers,  and  in  favor  of  the  public ;  and  the  plaintiSs  can  claim 
nothing  which  is  not  clearly  given  to  them  by  the  act"  Particular, 
as  opposed  to  general,  acts  will  not  bind  strangers,  though  they  should 
not  contain  any  saving  of  their  rights.  2  Dwarris  on  Statutes,  634. 
In  Ballard  v.  Way^  1  M.  &  W.  520,  Lord  Abinger,  speaking  of  an 
act  for  establishing  the  South  London  Market  Company,  said,  p.  529, 
"  I  consider  that  these  acts  of  parliament  do  not  aiTect  all  mankind 
with  a  knowledge  of  what  is  contained  in  them."  No  action  would 
lie  against  the  company  for  the  consequential  injury  arising  from 
raising  the  dam,  unless  that  act  was  wrongful  and  unauthorized. 
BouUon  V.  Growther,  2  B.  &  Cr.  703.  [He  also  cited  Thicknesse  v.  The 
Lancaster  Canal  Company^  4  M.  &  W.  472.] 

Phipson^  in  reply,  cited  Cane  v.  Chapmanj  5  Ad.  &  EL  64T. 

Our.  adv.  vuU. 

The  judges  being  divided  in  opinion,  now  delivered  their  judgments 
separately. 

Crompton,  J.  This  was  an  action  of  trespass  for  cutting  and 
breaking  certain  piles,  stakes,  and  hurdles,  forming  part  of  a  dam  of 
the  plaintiffs  in  the  river  Kennet  The  defendant  justified  the  remov- 
ing the  part  of  the  dam  in  question,  on  the  ground  that  it  was  an  en- 
largement of  a  dam  formerly  erected,  and  that  such  enlargement  ob- 
structed the  water  formerly  allowed  to  pass  by  the  dam,  and  which 
water  the  defendant  claimed  a  right  in  respect  of  his  mill.  The  plain- 
tiffs stated  in  their  replication,  that  the  dam  was  enlarged  by  them 
for  the  purpose  of  maintaining  the  navigation  of  the  Kennet,  under 
the  powers  of  an  act  of  parliament  of  the  1  Geo.  1,  st  2,  c  24.  The 
defendant  rejoined,  showing  that  all  the  commissioners  nominated  in 
the  act  of  parliament  for  the  purpose  of  settling  compensation  for 
damages,  and  aU  commissioners  subsequently  nominated  under  the 
act,  were  dead,  and  that  no  commissioners  were  in  existence  when 
the  dam  was  enlarged. 

The  plaintiffs  having  demurred  to  this  rejoinder,  the  question  arose 
whether  the  powers  under  which  the  plaintiffs  had  acted  had  been 
lost  or  destroyed  bv  the  death  of  all  the  commissioners  named  in  the 
act  or  subsequently  appointed,  and  by  reason  of  no  commissioners 
under  the  act  being  in  existence  at  the  time  of  the  making  the  works 
mentioned  in  the  replication. 

By  the  1st  section  of  the  act  powers  are  given  to  seven  persons 
named  in  the  act,  their  heirs,  assigns,  and  nominees,  to  make  the 
river  Kennet  navigable,  and  from  time  to  time  to  continue,  maintain, 
cmd  use  the  navigation,  and  to  dig  and  cut  through  the  banks  of  the 
river,  and  to  erect  in  the  river,  and  upon  the  lands  adjoining  or  near 
to  the  same,  weirs,  pens,  dams,  &c.,  and  from  time  to  time  to  alter, 
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repair,  and  amend  the  same,  and  to  do  all  matters  and  things  which 
tbey  should  think  necessary  for  the  making  and  maintaining  the  river 
navigable,  or  for  the  improvement  and  preservation  thereof;  the  said 
undertakers,  &c.,  first  giving  satisfaction  to  the  owners  or  proprietors 
of  such  lands,  weirs,  mills,  tenements,  or  hereditaments  respectively  as 
shall  be  digged,  cut,  or  removed,  or  otherwise  made  use  of,  for  the 
carrying  on  or  effecting  the  said  navigation,  or  for  maintaining  or 
managing  the  same,  as  the  commissioners  named  for  the  purpose 
should  direct,  in  case  the  undertakers  should  not  beforehand  have 
agreed  with  the  proprietors  of  such  weirs,  mills,  lands,  tenements,  and 
hereditaments  respectively  concerning  the  same.  By  the  2d  section 
commissioners  are  appointed  to  mediate  between  the  undertakers  and 
the  owners  and  occupiers  of  such  lands,  mills,  tenements,  and  heredi- 
taments adjoining  to  or  near  the  river  as  should  be  intended  to  be 
made  use  of,  and  to  settle  the  satisfaction  the  parties  were  to  have 
for  such  proportion  of  their  lands,  &c.  as  should  be  cut,  digged, 
removed,  or  made  use  of;  and  powers  of  settling  disputes  by  a  jury 
are  then  given  to  the  commissioners,  and  the  undertakers,  upon  pay- 
ment, and  not  before,  were  authorized  to  remove,  dig,  cut,  and  use 
the  lands,  &c. 

According  to  these  clauses  the  satisfaction  to  the  owners  in  the 
manner  prescribed  was  made  a  condition  precedent  to  the  digging 
and  using  the  lands  of  the  adjoining  owners,  and  as  the  non-existence 
of  the  commissioners  precludes  the  assessing  satisfaction  in  the  mode 
prescribed,  no  powers  of  this  description  could  be  exercised  after  the 
commissioners  ceased  to  exist,  except  in  the  case  of  an  agreement 
between  the  undertakers  and  the  owners.  This  provision  for  an 
antecedent  satisfaction  was  properly  applicable  to  the  taking  and 
injuring  land,  the  compensation  for  which  could  be  settled  beforehand, 
but  it  was  not  applicable  to  many  cases  of  consequential  damage ; 
and  accordingly  the  act  of  parliament  does  not  include  such  cases  in 
the  provision  for  compensation  to  which  I  have  referred.  This  pro- 
vision for  compensation  in  the  1st  section  is  much  narrower  than  the 
powers  given  by  that  section,  and  only  includes  compensation  for  the 
direct  trespasses  to  the  land  which  it  specifies. 

It  was  proper,  therefore,  to  make  other  provisions  for  compensation 
for  consequential  damages,  and  this  was  attempted  to  be  done  by  the 
18th  section  of  the  act.^  The  making  satisfaction  for  damages  of  this 
description  could  not  be  made  a  condition  precedent  to  the  doing  the 
act  which  might  cause  the  damage ;  and  accordingly  in  this  section 
provision  is  made  for  subsequently  ascertaining,  and  settling,  and 
recovering  such  damages.  The  damage  sustained  by  the  mill-owner 
in  the  present  case  was  of  this  latter  class,  and,  according  to  the  in- 
tention of  the  framers  of  the  act,  he  ought,  after  the  acts  done  and 
the  mischief  sustained,  to  have  had  his  compensation  assessed  for  the 
damages  which  the  exercise  of  the  powers  had  occasioned. 

The  question  is,  whether,  by  reason  of  the  mode  of  assessing  the 
amount  of  such  damage  being  lost,  the  plaintil&  have  lost  the  powers 

1  See  the  section  stated  in  Lord  Campbell's  judgment,  p.  482. 
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expressly  given  them  by  the  Ist  section,  and  the  exercise  of  which  is 
not  made  to  depend  upon  a  prior  satisfaction.  It  was  argued  before 
us  that  the  legislature  must  be  taken  as  impliedly  enacting,  that 
powers,  the  exercise  of  which  must  be  injurious  to  the  mill-owners, 
and  which  the  legislature  would  not  have  given  without  a  compen- 
sation clause,  should  cease  on  the  cesser  of  the  powers  of  compelling 
compensation.  It  could  not  be  said  that  the  making  satisfaction  was 
a  condition  precedent  to  the  exercise  of  these  powers,  but  it  was  said 
that  the  powers  were  coexistent  with  the  commissioners  under  the  act, 
and  that  the  existence  of  the  means  of  obtaining  compensation  was 
a  condition  precedent  to  the  exercise  of  the  powers.  It  appears  to 
me  that  if  we  were  to  yield  to  this  argument  we  should  rather  be 
making  the  act  of  parliament  than  construing  it 

The  Ist  section  gives  what  may  be  called  two  classes  of  powers ; 
one  is  to  be  exercised  only  on  a  condition  precedent  being  complied 
with :  the  act  is  silent  as  to  any  prior  condition  with  respect  to  the 
other.  It  is  true  that  in  all  probability  the  legislature  thought  that 
they  had  sufficiently  provided  for  the  compensation  to  the  mill-own- 
ers, and  that  if  they  had  foreseen  what  has  happened  they  would  not 
have  left  the  mill-owners  without  compensation;  but  their  course 
probably  would  have  been  to  have  given  the  compensation  in  a  more 
secure  way,  and  not  to  have  taken  away  the  powers.  Can  we  pro- 
perly imply  a  condition  which  is  to  take  away  the  powers  expressly 
given  by  the  statute,  because  the  legislature  have  failed  in  making  a 
sufficient  provision  for  compensation  to  parties  injured  by  the  exercise 
of  those  powers  ?  I  find  express  powers  given  by  the  act,  which  are 
clearly  sufficient  for  the  purposes  for  which  they  have  been  used.  I 
cannot  say  that  these  powers  have  ceased  by  implying  a  condition, 
which  the  legislature  have  never  contemplated,  from  circumstances 
which  they  had  not  in  their  contemplation,  and  which  if  they  had 
contemplated,  they  would,  in  my  opinion,  have  guarded  against,  not 
in  the  way  now  suggested,  by  taking  away  the  powers,  but  by  pro- 
viding some  other  mode  of  assessing  compensation.  If  I  were  to 
make  any  implication  from  what  I  may  speculate  upon  as  the  inten- 
tion of  the  legislature,  I  should  think  it  a  less  straining  of  the  act  to 
imply  that  in  such  a  case  a  reasonable  compensation  should  be  re- 
coverable, than  to  imply  that  the  powers  were  to  cease.  The  legisla- 
ture did  intend  that  compensation  should  be  made,  though  they  have 
failed  in  the  mode  of  carrying  it  out,  but  they  neither  contemplated 
nor  intended  that  the  powers  which  may  be  necessary  for  the  pre- 
servation and  the  very  existence  of  the  navigation  should  cease. 

It  must  be  remembered  that  the  non-existence  of  commissioners 
has  not  happened  through  the  default  of  the  plaintiffs,  or  the  under^ 
takers  whom  they  represent.  The  commissioners  were  a  distinct 
body,  and  it  is  through  their  negligence  in  not  filling  up  vacancies, 
according  to  the  directions  of  the  act,^  that  the  mischief  has  occurred. 
It  would  be  equally  hard  on  the  plaintiffs  to  have  the  navigation  in- 
jured through  the  want  of  the  powers  necessary  for  its  maintenance 

^  See  sect  3  in  note,  p.  482. 
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and  preservation,  bb  it  is  for  the  defendant  to  sustain  the  injury  to  his 
mill. 

Finding  that  the  legislature  have  expressly  given  the  powers  in 
question,  and  that  they  do  not  take  them  away  bv  any  express  words, 
in  the  event  that  has  happened  I  do  not  think  tnat  I  can  imply  that 
these  powers  are  to  cease  because  the  legislature  have  not  provided 
a  sufficient  mode  of  settling  and  recovering  the  compensation.  If 
they  had  given  no  compensation  through  inadvertence,  the  powers 
would  have  been  good.  The  case  appears  to  me  to  be  the  same  when 
the  compensation  fails,  the  powers  being  given  to  be  exercised  before 
the  compensation  is  to  be  inquired  into. 

I  have  assumed,  for  the  purposes  of  my  judgment,  that  no  mode 
of  obtaining  compensation  exists,  because  I  think  that,  even  in  that 
case,  the  law  is  in  favor  of  the  existence  of  the  powers.  I  do  not, 
however,  wish  to  be  considered  ds  saying  that  there  is  no  mode  of 
obtaining  satisfaction.  There  seem  grave  objections  to  the  modes 
which  were  adverted  to  in  the  argument  as  possible  modes  of  obtain- 
ing compensation,  but  I  am  by  no  means  certain  that  some  mode 
may  not  exist.  It  is  not,  however,  necessary  to  decide  this  point,  as 
I  think  that  the  powers  do  not  cease,  even  if  all  power  of  obtaining 
compensation  is  gone. 

I  think,  therefore,  that  the  rejoinder  contains  no  sufficient  answer 
to  the  replication,  and  that  the  plaintiffs  are  entitied  to  our  judgment 
that  the  rejoinder  is  bad. 

Erle,  J.  I  agree  in  the  judgment  of  my  brother  Crompton.  The 
question,  in  substance,  appears  to  me  to  be,  whether  the  right  given 
by  the  statute  to  the  canal  company  to  raise  a  weir  for  the  necessary 
purposes  of  the  canal  is  taken  away  by  law,  in  the  event  that  the 
right  given  to  the  owner  of  a  niull  by  the  same  statute  to  recover  com- 
pensation for  consequential  damage  to  his  mill  through  commission- 
ers is  lost  because  there  are  no  commissioners ;  and  I  think  the  an- 
swer must  be  in  the  negative. 

The  right  of  the  canal  company  is  given  unconditionally,  and  at 
the  time  when  the  right  is  exercised  it  is  contingent  whether  there 
will  be  any  damage  to  be  compensated.  If  one  of  the  two  parties  is 
to  lose  his  right,  the  canal  company  has  the  priority  in  the  order  of 
exercising  the  right ;  and  the  owner  of  the  mill  can  show  no  reason 
why  his  rights  should  be  preferred  to  the  rights  in  the  canal,  which 
are  both  public  and  private. 

Further :  there  appears  to  me  to  be  ground  for  holding  that  an  ac- 
tiop  would  lie  against  the  coiQpany  for  not  making  compensation, 
because,  when  the  right  to  raise  the  weir  was  created,  the  duty  of 
compensating  in  case  of  damage  was  imposed ;  and  though  a  special 
tribunal  for  awarding  such  compensation  was  created  with  a  special 
remedy  by  a  receiver  of  the  toll^,  yet  as  a  right  to  such  compensation 
exists  at  common  law,  and  that  common  right  was  rather  restricted 
by  the  statute  than  created  by  it,  the  special  remedy  may  be  concur- 
rent with  the  action  at  common  law,  or  the  common-law  remedy  may 
be  revived  upon  the  failure  of  the  special  remedy.    But  whether  this 
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be  correct  or  not,  the  plaintif&  seem  to  me  to  be  entitled  to  judgment, 

for  the  reason  before  given. 

"WioHTMAN,  J.  The  case,  as  it  appeared  upon  the  pleadings,  hav- 
ing been  stated  by  my  brother  Crompton,  it  is  unnecessary  for  me  to 
repeat  it* 

It  being  admitted  that  the  compensating  power  given  by  the  act 
of  parliament  is  gone,  the  question  for  our  consideration  is,  whether 
the  power  of  the  company  to  make  such  alterations  in  their  dams  and 
other  works  as  may  be  necessary  for  maintaining  their  navigation  is 
gone  also,  if  such  alterations  are  detrimental  to  the  rights  of  others, 
acquired  subsequently  to  the  constructing  of  the  original  dams  or 
works.  The  dam  was  originally  constructed,  and  the  alteration  made, 
under  the  powers  given  by  the  1st  section  of  the  1  Creo.  3,  st.  2,  c. 
24.  By  that  section  the  company  were  empowered  to  make  over  or 
in  the  river  Kennet  such  dams  and  other  works  as  they  might  think 
fit,  and  from  time  to  time  to  alter  the  same,  and  to  do  all  such  things 
as  they  might  think  necessary  for  maintaining  the  river  navigable,  or 
for  the  improvement  or  preservation  thereof,  first  giving  satisfaction 
to  the  owners  or  proprietors  of  such  lands,  weirs,  mills,  tenements,  or 
hereditaments  as  should  be  digged,  cut,  or  removed,  or  otherwise 
made  use  of,  for  the  carrying  on  the  navigation,  as  the  commissioners 
thereafter  named  should  direct,  in  case  the  parties  could  not  agree. 
Under  this  clause  the  defendant  would  not  be  entitled  to  compensa- 
tion even  if  the  commissioners  were  still  in  existence,  as  the  con- 
dition of  ^'  first  making  satisfaction  "  applies  only  to  the  actual  taking 
or  using  the  lands,  &c.  of  others,  and  not  to  consequential  damages 
arising  to  persons  whose  lands,  &c.  may  be  injuriously  affected  by  the 
acts  of  the  company,  though  not  taken  or  used  by  them. 

But  by  sect  18  of  the  1  Geo.  1,  st.  2^  c.  24,  it  is  enacted,  that  if 
any  person  shall  happen  to  sustain  any  damage  in  his  lands,  mills, 
&c.  by  the  company  raising  the  water,  or  diverting  or  taking  away 
the  water,  the  commissioners  are  required  to  assess  the  damages  by 
a  jury.  This  clause  for  compensation  is  a  separate  and  independent 
clause,  and  not  by  way  of  condition  either  precedent  or  subsequent 
to  the  powers  given  to  the  company  by  sect  1  of  the  act  The  act 
contains  a  provision  ^  for  the  supplying  vacancies  in  the  commis- 
sion by  other  commissioners  to  be  named  by  those  who  remain ;  but 
it  has  happened  that  all  the  original  commissioners  have  died  without 
exercising  this  power,  and  in  consequence  no  proceeding  for  compen- 
sation can  now  be  taken  under  the  act  It  appears  to  me,  however, 
that  the  neglect  of  the  commissioners  to  appoint  successors,  which  is 
not  imputable  to  any  default  on  the  part  of  the  company,  does  not 
affect  the  right  of  the  company  to  do  whatever  they  are  empowered 
to  do  by  the  1st  section. 

It  was  no  doubt  intended  by  the  legiidature  that  compensation 
should  be  given  in  such  a  case  as  that  in  question,  but  the  statute  is 
so  framed  that  the  compensation  clause  cannot  be  carried  into  efiect 

1  See  note  at  bottom  of  p.  469. 


COURT  OF  QUEEN'S  BENCH,  1853.  481 

II     J  *  -  ■  ■ . . ,_ 

Pioprieton  of  tho  Kennet,  &c.  Canal  Navigatioii  v.  WitheringtoiL 

This  may  be  a  hardship  upon  those  whose  lands  or  mills  are  injuria 
ouslv  affected  by  the  works  of  the  company,  but  it  would  be  equally 
hard  upon  the  company  if  their  navigation  was  entirely  stopped  on 
that  account. 

I  am  therefore  of  opinion,  that  as  the  enabling  powers  ^ven  by  the 
1st  section  are  not  by  the  act  made  subject  to  the  compensating 
power  contained  in  the  8th  section,  nor  dependent  upon  it,  the  com- 
pany might  lawfully  do  what  they  have  done ;  and  that  the  defend- 
ant was  not  justified  in  pulling  down  part  of  the  dam ;  and  that  the 
powers  given  by  the  1st  section  to  the  company  did  not  cease  because 
another  power  given  by  another  independent  section  of  the  act  to  re- 
cover compensation  in  case  injury  was  done  in  the  exercise  of  the 
powers  given  by  the  1st  section  had  expired. 

The  case  of  Lister  v.  Lobley^  7  Ad.  &  El.  124,  is  an  authority  in 
the  plaintiff^s  favor,  showing  that  an  authority  given  by  statute  to  do 
acts  injurious  to  the  property  of  another,  giving  satisfaction  for  the 
damage  done,  is  not  made  void  by  the  failure  of  the  means  for  ob- 
taining satisfaction  pointed  out  by  the  statute.  Whether  the  defend- 
ant may  or  may  not  be  entitied  to  compensation,  independently  of 
the  provisions  of  the  statute,  it  is  not  necessary  now  to  consider; 
as,  however  that  may  be,  it  appears  to  me  that  the  defendant  was  not 
justified  in  pulling  down  the  part  of  the  dam  which  the  plaintiffs  had 
erected  under  the  authority  of  the  act  of  parliament  I  therefore  think 
that  the  plaintifis  are  entitied  to  our  judgment. 

Lord  Campbell,  C.  J.  In  this  case,  unfortunately,  I  differ  firom  my 
learned  brothers ;  but  as,  after  great  deliberation,  I  strongly  entertain 
a  contrary  opinion,  it  is  my  duty  to  declare  it. 

The  defemlant  has  a  clear  answer  to  the  trespasses  complained  of, 
and  is  entitied  to  our  judgment,  unless  the  plaintiffs  had  a  right, 
under  the  1  Geo.  1,  st  2,  c  24,  to  raise  the  dam  across  the  river  Ken- 
net,  and  thereby  to  cut  off  the  supply  of  water,  which  (it  is  admitted) 
had  immemorially  flowed,  for  the  driving  of  his  mill.  If  the  board 
of  commissioners  appointed,  and  directed  to  be  continued,  by  the  2d 
and  3d  sections  of  the  statute,  had  been  duly  continued,  so  that  the 
defendant  might  have  had  compensation  for  the  loss  occasioned  to 
him  by  the  raising  of  the  dam,  they  would  have  had  a  rieht  to  raise 
it,  as  they  have  done,  <<  for  the  necessary,  reasonable,  and  beneficial 
use  of  the  navigation,  by  boats,  barges,  lighters,  and  other  vessels." 
But  the  question  is,  whether  they  could  exercise  this  power,  to  the 
detriment  of  the  defendant,  after  all  the  commissioners  named  in  the 
statute  wer&  dead,  and  no  successors  to  them  had  been  or  could  be 
appointed.  I  think  that  this  power  was  not  absolutely  perpetual,  but 
depended  upon  the  condition  of  the  board  of  commissioners  being 
duly  continued,  so  that  compensation  might  be  given  for  this  very 
serious  loss  which  the  exercise  of  it  might  occasion. 

By  the  1st  section  of  the  statute  two  classes  of  powers  are  con- 
ferred on  the  owners  of  the  navigation :  one  to  be  exercised  upon 
the  soil  of  others,  and  another  class  to  authorize  acts  whereby  con- 
sequential damage  would  arise  to  proprietors  on  the  banks  of  the 
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river.  The  granting  of  compensation  through  the  instmmentality  of 
the  commissioners  is  expressly  made  a  condition  precedent  to  the 
exercise  of  the  first  class  of  powers ;  '<  the  said  andertakers,  their 
heirs  and  assigns,  first  giving  satisfaction  to  the  ovsrners  or  proprietors 
of  such  lands,  weirs,  mills,  tenements,  or  hereditaments  respectively 
as  shall  be  digged,  cut,  or  removed,  or  otherwise  made  use  of,  for  the 
carrying  on  or  effecting  the  said  navigation."  It  is  quite  clear,  there- 
fore, that  these  powers  can  no  longer  be  compulsorily  exercised. 

As  the  consequential  damage  arising  from  the  exercise  of  the  second 
class  of  powers,  in  some  cases,  could  not  be  foreseen,  and  the  amount 
of  it  could  hardly  ever  be  justly  estimated  by  anticipation,  no  pre- 
vious satisfaction  is  provided  for  it ;  but  sect  18  enacts,  that  '^  if  any 
person  shall  sustain  any  damage  in  his  mills  by  the  owners  of  the 
navigation  taking  away  or  diverting  the  water  from  the  said  mills,  or 
any  similar  injury,  the  commissioners  shall,  by  a  jury  impanelled  as 
therein  is  directed,  assess  such  damage,  and  appoint  a  receiver  of  the 
tolls,  who  shall  from  the  tolls  received  pay  the  amount  of  the  com- 
pensation assessed  to  the  party  grieved." 

Although  this  compensation  is  to  come  after  the  act  has  been  done 
which  causes  the  damage,  can  it  be  supposed  that  the  legislature  in- 
tended to  confer  a  power  of  doing  such  an  act  after  all  possibility  of 
obtaining  compensation  for  it  has  ceased,  and  has  ceased  through  the 
default  of  the  owners  of  the  navigation  ?  They  had  an  interest  and 
a  duty  to  keep  up  the  board  of  commissioners,  and  there  can  be  no 
doubt  that,  on  their  application,  this  court  would  have  granted  a  man- 
damus, under  sect  3^  of  the  statute,  for  the  appointment  of  new  com- 
missioners. Suppose  that  the  clause  conferring  these  extraordinary 
powers  over  the  property  and  rights  of  others  had  begun  with  a  pre- 
amble—  "Whereas  there  is  provision  hereinafter  made,  by  the  ap- 
pointment of  a  board  of  commissioners,  whose  continuance  the  own- 
ers of  the  navigation  may  procure,  for  making  compensation  to  those 
who  may  suffer  from  the  exercise  of  such  powers"  — could  it  have 
been  contended  that  these  powers  might  have  been  exercised  after 
the  owners  of  the  navigation,  who  were  to  exercise  them,  had  suf- 
fered the  board  of  commissioners  to  become  irrecoverably  extinct? 
May  not  the  legislature,  in  the  first  enactment,  be  supposed  to  have 
had  in  contemplation  all  the  enactments  that  were  to  lollow,  and  may 
not  the  exercise  of  the  extraordinary  powers  conferred  be  fairly  con- 
sidered as  made  conditional  on  the  owners  of  the  navigation  preserv- 
ing the  means  of  making  compensation  ?  We  must  not  suppose  that 
parliament  has  enacted  what  would  be  most  arbitrary  and  iniquitous, 

^  By  sect  8)  it  is  enacted,  "  that  for  supplying  the  number  of  ihe  said  commisdoneTS,  (ia 
case  of  death,  or  any  of  their  refusal  to  act,)  the  surviving  or  other  commisdoners,  or 
»ny  seven  or  more  of  them,  shall  from  time  to  time,  by  instrument  in  writing  under 
llieir  respective  hands  and  seals,  nominate  and  appoint  some  other  person  or  peisong 
within  the  said  county,  having  an  estate  of  land  of  the  yearly  valae  of  100/.,  in  the 
place  of  him  or  them  so  dying  or  refusing,  which  said  new  commissioner  or  commissioneis 
80  nominated  and  appointed  shall  from  thenceforth  have  like  power  and  authority  in 
all  things  relating  to  the  matters  aforesiud,  as  if  he  or  they  had  been  expressly  named, 
in  this  act ;  and  eveiy  such  instrument  and  nomination  of  new  commissioners  .shall  firam 
time  to  time  be  recorded  by  the  clerk  of  the  peace  of  the  said  county." 
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if  the  language  employed  by  it  will  bear  a  construction  consistent 
with  reason  and  justice ;  and,  looking  to  the  whole  of  this  statute,  I 
think  the  meaning  of  it  may  fairly  be  taken  to  be,  that  the  extraordi- 
nary powers  which  it  confers,  to  seize  or  to  injure  the  property  of 
others,  were  only  to  be  exercised  while  the  owners  of  the  navigation 
took  care  that  compensation  might  be  obtained  in  the  manner  pre- 
scribed. The  defendant's  mill  could  no  longer  be  taken  from  him, 
without  his  consent,  for  the  purposes  of  the  navigation,  and  why 
should  it  be  supposed  that  the  company  have  now  the  power  of  di- 
verting the  whole  of  the  water  which  ought  to  flow  to  his  mill, 
whereby  bis  mill  may  be  rendered  useless,  and  he  himself  may  be 
ruined? 

The  extreme  improbability  of  such  legislation  being  admitted,  an 
attempt  was  made  to  argue  that  the  defendant  may  obtain  compen- 
sation, although  not  by  means  of  the  commissioners.  But  on  the 
supposition  that  the  act  of  raising  the  dam,  whereby  all  the  water 
was  diverted  from  the  defendant's  mill,  was  lawful,  no  satisfactory 
mode  has  been  pointed  out  in  which  compensation  can  be  obtained. 
It  is  quite  clear,  that  the  common  action  on  the  case  for  wrongfully 
diverting  the  water  would  not  lie,  for  this  supposes  a  conjunction  of 
injury  and  loss,  and  here  would  be  an  instance  of  damnum  absque 
injuria.  But  it  has  been  suggested,  that  the  legislature  must  have 
meant  that  compensation  should  be  granted,  and  that  an  action  of 
€issumpsit  might  be  supported  on  an  implied  promise  to  make  com* 
pensation,  or,  in  tort,  tor  a  breach  of  duty  in  not  making  compensa- 
tion. But  while  the  statute,  by  the  18th  section,  provides  compensa- 
tion in  a  manner  that  can  no  longer  be  put  in  use,  and  anxiously  gives 
an  effectual  remedy  for  obtaining  payment  of  the  sum  assessed,  it 
nowhere  else  mentions  compensation  for  such  a  loss  as  the  present. 
All  the  powers  created  by  the  1st  section,  while  they  exist,  are  abso- 
lute, except  as  to  awarding  compensation  through  the  medium  of  the 
commissioners ;  and  if  these  powers  now  exist,  they  are  altogether 
absolute.  How,  then,  can  there  be  any  implied  promise  to  make  com- 
pensation, and  how  is  any  such  duty  imposed  ? 

The  plaintiffs'  counsel  relied  on  the  case  of  Lister  v.  Loblepj  7  Ad. 
&  El.  124,  in  which  this  court  intimated  an  opinion  that  an  action 
might  be  maintained  for  compensation  by  the  owner  of  houses  and 
land  after  they  had  been  taken  under  the  authority  of  an  act  of  par- 
liament, although  trespass  would  not  lie  for  tciking  them  without 
having  previously  made  or  tendered  compensation.  But  there  the 
act  authorized  road  trustees  to  enter  upon  and  take  certain  lands,  and 
to  pull  down  certain  houses,  ^  making  or  tendering  satisfaction  to  the 
owners  of  all  lands  and  houses  so  taken  for  any  loss  or  damage  they 
might  sustain  thereby."  Thus  a  duty  was  imposed  upon  the  ^stees, 
after  taking  the  land  and  houses,  to  mske  compensation  for  such  loss 
and  damage ;  and  although  for  breach  of  this  duty  they  were  not  to 
be  considered  trespassers  ab  inUiOj  the  law  would  furnish  an  easy 
remedy. 

In  the  present  case  the  statute  contemplates  no  compensation,  ex- 
cept by  an  application  to  the  commissioners ;  and  as  there  no  longer 
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are  commissioners,  if  the  act  of  raising  the  dam  was  lawful,  no  com- 
pensation can  be  obtained  for  the  loss  which  the  defendant  has  there- 
by suiTered.  The  framers  of  the  statute  very  possibly  did  not  foresee 
the  extinction  of  the  commissioners;  but  I  think  the  intention  of  the 
legislature  must  be  considered  to  have  been,  that,  upon  the  extinction 
of  the  commissioners,  the  extraordinary  powers  conferred  upon  the 
owners  of  the  navigation  over  the  property  and  rights  of  others  ceased. 
No  hardship  will  follow  from  the  conclusion,  that  thenceforth  all 
parties  interested  were  to  continue  in  the  enjoyment  of  the  property 
and  rights  which  then  belonged  to  them,  with  the  power  of  volunta- 
rily entering  into  any  new  arrangement  for  valuable  consideration. 
The  act  of  raising  the  dam  might  improve  the  navigation  and  in- 
crease the  profits  of  the  shareholders ;  but  it  would  be  strange  if  such 
a  power  existed  without  any  compensation  being  giveh  to  the  defend- 
ant, whose  mill  thereby  becomes  a  useles  mass  of  stones,  timber,  and 
iron.  It  seems  to  me  that  the  company  acted  unlawfully  when  they 
raised  the  dam  and  cut  off  the  supply  of  water  from  the  defendant's 
mill,  so  that  he  might  have  brought  an  action  against  them  for  doing 
so;  and  in  this  action  he  has  a  good  defence  for  the  alleged  trespasses 
he  committed  in  removing  the  obstruction  which  they  had  unlawfully 
caused  to  the  enjoyment  of  his  rights.  But  as  my  brothers  are  -of  a 
contrary  opinion,  there  must  be 

Judgment  for  the  plaintiffs. 


Regina  t;.  The  Leeds  and  Bradford  Railway  Company.^ 

April  21, 1852. 

Railway    Company — Compensation  for   Damage — Order  of  two 

Justices  — 11  4*  12  yict  a.  43,  s,  11. 

Bj  sect  11  of  Stat  11  &  12  Vict  c.  43,  "  in  all  cases  where  no  time  is  already  or  shall  here- 
after be  specially  limited  for  making  any  such  complaint  or  laying  any  such  information  in 
the  act  or  acts  of  parliament  relating  to  each  particular  case,  such  complaint  shall  be  made 
and  such  information  shall  bo  laid  within  six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respectively  arose."  The  act  passed  on  the  14th 
August,  and,  by  sect.  38,  it  came  into  operation  on  the  2d  Octobo-  following.  In  1650  a 
complaint  was  made  by  a  land-owner  to  two  justices,  under  stat  8  &  9  Vict.  c.  20,  upon 
which  they  made  an  order  that  a  sum  of  money  should  be  paid  by  the  railway  comjMny 
as  compensatioA  for  damage  done  by  the  construction  of  the  railway  in  1847 :  — 

Held,  that  this  was  an  order  to  pay  money  within  stat  11  &  12  Vict  c  43 ;  and  that  sect  11 
of  that  statute  was  retrospectiye,  and  therefore  the  complaint  was  barred  by  it 

A  RULE  has  been  obtained  calling  upon  two  justices  and  Edmond- 
son  to  show  cause  why  a  certiorari  should  not  issue  to  remove  an  or- 
der made  by  the  two  justices,  by  which  they  awarded  a  sum  of  money 
to  be  paid  by  the  Leeds  and  Bradford  Railways  Company  to  Edmond- 
son,  as  compensation  for  damage  done  to  his  land  by  the  construction 

1 16  Jur.  «17. 
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of  their  railway.  It  appeared  that  the  damage  in  respect  of  which 
the  compensation  had  been  awarded  was  done  in  the  years  1846  and 
1847,  and  the  complaint  and  order  were  made  in  1850. 

» 

In  Easter  Term,  May  9, 1851,  J.  Addison  showed  cause  on  behalf  of 
Edmondson  and  one  of  the  magistrates.  The  certiorari  is  taken  away 
by  sect  145  of  stat  8  &  9  Vict  c.  18.  There  is  no  clause  in  the  general 
or  special  railway  acts  ^  limiting  the  time  within  which  a  complaint  must 
be  made,  except  in  the  case  of  penalties  and  forfeitures.  Sect  142  of 
stat.  8  &  9  Vict  c  18.  The  order  in  question  is  not  within  stat  11  & 
12  Vict  c  43.  By  sect  11  of  stat  11  &  12  Vict  c.  43,  it  is  enacted, 
^'  that  in  all  cases  where  no  time  is  already  or  shall  hereafter  be  specially 
limited  for  making  any  such  complaint  or  laying  any  such  information 
in  the  act  or  acts  of  parliament  relating  to  each  particular  case,  such 
complaint  shall  be  made  and  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of  such  complaint 
or  information  respectively  arose."  That  applies  only  to  cases  which 
fall  within  the  oroinary  jurisdiction  of  justices,  and  are  more  or  less 
of  a  criqiinal  character ;  nor  is  the  machinery  of  that  statute  appli- 
cable to  this  order.  It  would  be  unjust  that  by  the  operation  of  that 
enactment  the  limit  of  six  months  should  be  introduced  only  where 
the  claim  for  compensation  did  not  exceed  50/.  The  supposed  order 
is  an  adjudication. 

[Lord  Campbell,  C.  J.  The  money  is  to  be  recovered  by  distress. 
Sects.  138  and  140  of  stat  8  &  9  Vict  c.  18,  and  sect  141  of  stat  8 
&  9  Vict  c.  20.  Then  there  must  be  a  warrant,  and  that  warrant 
must  be  founded  on  an  order ;  and  all  orders  proceed,  or  ought  to 
proceed,  on  an  adjudication.  By  sect  140  of  stat  8  &  9  Vict  c.  20, 
which  provides  for  cases  in  which  the  method  of  ascertaining  the 
amount  or  enforcing  payment  of  damages  is  not  otherwise  provided 
for,  it  is  enacted,  that  such  amount  shall  be  ascertained  by  two  jus- 
tices, and  that  the  justices  by  whom  the  amount  <^  shall  have  been 
ordered  to  be  paid,"  or  either  of  them,  shall  issue  their  or  his  warrant 

Erle,  J.  The  decision  of  two  justices  is  conclusive  where  the 
claim  does  not  exceed  SOL]  [He  referred  to  sects.  22,  23,  and  24  of 
stat  8  &  9  Vict  c.  18.] 

7.  F.  EUis  appeared  for  the  other  magistrate,  but  did  not  argue. 

R.  Hally  contra.  Though  stat  8  &  9  Vict  c.  18,  enables  two  jus- 
tices to  ascertain  the  amount  of  compensation,  it  does  not  provide 
the  mode  by  which  the  payment  of  it  is  to  be  enforced ;  that  is  pro- 
vided for  by  stat  8  &  9  Vict  c  20.  [He  referred  to  sects.  6, 16,  and  44.] 

The  Court,  consisting  of  Lord  Campbell,  C.  J.,  Patteson  and 
Erle,  J  J.,  expressed  an  opinion,  that  the  order  having  been  made  un- 

'  The  special  act,  8  &  9  Vict  c.  84,  incorporated  the  previous  act,  7  &  8  "^ct  c.  69, 
and  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c.  18,  and  the  Bailwajs  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  20. 

41  • 
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der  sects.  22  and  24  of  stat  8  &  9  Vict,  c  18,  which  gives  two  jas« 
tices  exclusive  jurisdiction  where  a  claim  is  made  for  compensation 
not  exceeding  SO/L,  was  an  order  for  the  payment  of  money  within 
stat  11  &  12  Vict  c.  43 ;  and  therefore  that  the  complaint  not  hav- 
ing been  made  within  six  months  from  the  time  when  the  matter  of 
the  complaint  arose,  in  pursuance  of  sect  11,  the  justices  had  no  ju- 
risdiction to  make  the  order,  and  the  rule  was  made  absolute. 

In  Hilary  Term,  Jan.  24, 1852,  K  EM  obtained  a  rule  msi  to  quash 
the  order  on  several  grounds.  The  only  material  one  was,  that  the 
complaint  was  not  made  within  six  months  firom  the  time  when  the 
matter  of  the  complaint  arose,  as  required  by  sect  11  of  stat  11  & 
12  Vict  c.  4a 

J.  Addison  now  showed  cause.  When  cause  was  shown  against 
the  certiorari,  it  was  decided  that  this  was  an  order  to  pay  monej 
within  the  meaning  of  stat  11  &  12  Vict  c.  43 ;  but  it  was  not 
brought  to  the  attention  of  the  court,  that  at  the  time  when  the  act 
passed  more  than  six  months  had  elapsed  since  the  complaint  rose ; 
and  therefore  the  question  is,  whether  that  enactment  is  to  be  an  ezpost 
facto  law,  this  being  an  order  made  under  the  railway  acts,  not  under 
stat  11  &  12  Vict  c.  43 ;  and  if  it  had  been  intended  that  sect  11  of 
the  latter  act  should  have  an  operation  upon  all  cases  which  arose 
before  the  passing  of  the  act,  there  would  have  been  a  clause  such  as 
there  is  in  the  statute  of  limitations,  that  proceedings  might  be 
taken  within  a  given  time,  either  from  the  passing  of  the  act  or  from 
the  cause  of  action  arising. 

[Lord  Campbell,  C.  J.  Perad venture  the  legislature  thought  that 
there  was  sufficient  time  between  the  passing  of  the  act  and  the  act 
coming  into  operation.] 

It  is  a  principle  of  construction,  that  the  rights  of  parties  should 
not  be  defeated  by  new  acts  of  parliament,  unless  the  intention  of 
the  legislature  is  dear  that  the  act  should  have  a  retrospective  effect 
**  Nova  constitutio  futuris  formam  imponere  debetj  nan  prcsteritisP 
2  Inst  292.  GiUmore  v.  The  Executor  of  Shooter,  2  Mod.  310; 
Ashbumham  v.  Bradshaw^  2  Atk.  36 ;  Moon  v.  Durden^  2  Exch. 
22. 

[  WiGHTMAN,  J.  It  is  difficult  to  distinguish  this  case  from  Towler 
v.  ChaUerton,  6  Bing.  258,  where  Park  J.,  speaking  of  Gilmore  v.  The 
Executor  of  Shooter,  said,  (p.  264,)  <<  Upon  looking  at  that  case,  and 
the  statute  to  which  it  refers,  f the  statute  of  frauds,)  I  do  not  think 
it  can  govern  our  present  decision,  because  the  statute  now  under  re- 
view prevents  all  the  mischief  which  the  judges  in  that  case  contem- 
plated, by  giving  due  notice  that  this  law  should  have  no  operation 
till  the  Ist  January,  nearly  eight  months  after  its  enactment." 

Lord  Campbell,  C.  J.  The  sections  preceding  the  11th  are  very 
general,  applying  to  all  cases  "  where  a  complaint  shall  be  made  to 
any  justice  or  justices,  upon  which  he  or  they  have  or  shall  have  au- 
thority to  make  an  order  for  the  payment  of  money,  or  otherwise." 
Sect  1.] 
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iZ.  Bailj  contra.  The  argument  on  the  other  side  would  apply  to 
take  out  of  the  operation  of  stat.  11  &  12  Vict.  c.  43,  every  case  in 
which  the  facts  occurred  before  the  2d  October,  1848,  when,  by  sect 
38,  the  statute  came  into  operation.  Sect  11  applies  to  all  cases  in 
which  an  order  of  justices  is  to  be  made  upon  a  complaint.  The 
reservation  of  six  months  appears  to  be  reasonable.  > 

Lord  Campbell,  C.  J.  I  continue  of  opinion  that  the  lapse  of 
time  is  a  bar,  and  lliat  the  magistrates  had  not  jurisdiction  to  make 
this  order.  It  is  impossible  to  get  over  the  words  of  the  11th  section. 
This  is  a  proceeding  described  by  sect.  10,  and  then  comes  sect  11. 
[His  lordship  read  it]  Therefore,  if  this  case  had  arisen  subse- 
quently to  the  passing  of  the  statute,  it  would  have  been  within  it 
Then  we  have  to  consider  whether  sect  11  has  a  retrospective  opera- 
tion. If  the  act  had  come  into  operation  immediately  after  it  recei- 
ved the  roval  assent,  the  hardship  would  have  been  so  great  that  we 
might  fairly  argue  that  the  legislature  could  not  have  intended  it  to 
have  such  an  operation.  But  by  sect  38  a  period  of  seven  weeks  is 
given  between  the  passing  of  the  act  on  the  14th  August,  and  its 
coming  into  operation  on  the  2d  October  following,  during  which 
complaints  for  by-gone  injuries  may  be  brought  before  the  proper  tri- 
bunals. Suppose  six  months  had  been  given,  it  is  difficult  to  say  that 
it  would  not  have  an  operation  on  all  causes  of  complaint  before  the 
act  passed,  and  we  cannot  measure  the  time  so  given.  That  provi- 
sion, therefore,  removes  the  difficulty.  Towler  v.  Chattertonj  6  Bing.  258, 
decided  upon  stat  9  Geo.  4,  c.  14,  is  strongly  in  point,  to  show  that 
the  enactment  in  sect  11  is  retrospective ;  and  that  case  stands  upon 
the  principle  of  law,  that  we  must  give  effect  to  the  general  inten- 
tion of  the  legislature.  And  here  the  intention  was,  that  if  the  com- 
plaint was  not  brought  before  the  2d  October  it  should  be  barred. 

WioHTMAN,  J.  If  sect  11  of  stat  11  &  12  Vict  c.  43,  had  stood 
by  itself,  the  statute  would  take  effect  immediately,  and  there  might 
be  ground  for  contending  that  the  section  was  not  intended  to  have 
a  retrospective  effect,  and  GiUmore  v.  The  Executor  of  Sfiootery  2 
Mod.  310,  would  apply,  on  the  ground  that  so  much  hardship  would 
arise  from  changing  the  law  immediately  that  such  an  operation 
could  not  be  intended.  But  the  legislature  has  provided,  by  sect  38, 
that  a  reasonable  time  should  be  allowed  within  which  complaints 
for  causes  which  arose  before  the  statute  may  be  brought;  and  that 
brings  the  case  within  the  rule  laid  down  in  Towler  v.  Chatterton^  6 
Bing.  258. 

Erle,  J.  I  think  that  the  justices,  in  setting  the  amount  of  com- 
pensation to  be  paid,  order  it  to  be  paid.  That  is  made  more  clear 
by  sect  140  of  stat  8  &  9  Vict  c.  20,  which  shows  that  the  legisla- 
ture considered  that  the  awarding  the  amount  of  compensation  was 
in  effect  ordering  it  to  be  paid.  The  effect  of  our  decision  is,  that  an 
application  for  an  amount  of  compensation  not  exceeding  50/.  must 
be  made  promptly. 
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Crompton,  J.  I  am  of  the  same  opinion.  All  the  other  sections 
of  stat.  11  &  12  Vict.  c.  43,  are  retrospective,  except  perhaps  sect  5, 
by  which  a  different  mode  of  proceeding  and  a  different  pmiisbment 
are  provided  in  the  case  of  persons  who  aid  and  abet  the  commission 
of  any  offence  punishable  on  smnmary  conviction. 

Rule  absolute. 


Doe  (L  Kino  t;.  Grafton. 

May  5, 1852. 

Landlord  and  Tenant — Notice  to  quit  —  Half'y early  Tenancy. 

By  agreement  in  writing,  dated  tlie  19Ui  April,  1841,  rooms  in  a  dwelling-hoiue  were  let  to 
H.  6.  ^  at  the  yearly  rent  of  42/.,  payable  quarterly,  the  first  payment  1L  ISs.  6<2^  to  be 
made  on  the  24th  tJune  next,  being  the  proportion  of  rent  from  the  19th  Apnl,  1841, 
to  that  date.^  H.  G.  was  to  have  the  rooms  "  at  the  said  rent  until  one  of  the  said  parties 
shall  give  unto  the  other  six  calendar  months'  notice  in  writing  to  quit.  At  the  expiration 
of  any  such  notice,  H.  Q.  shall  leave  the  p^mises,  with  the  fixtures,  in  as  good  condition 
as  the  same  now  are :  — 

Hdd^  that  the  agreement  created  a  half-yearly  tenancy,  commencing  from  the  24th  June, 
1841,  which  might  be  determined  by  a  six  months'  notice  to  quit,  expiring  at  Christmas. 

Ejectment  by  landlord  against  tenant.  The  demise  was  laid  on 
the  26th  December,  1851.  On  the  trial,  before  Lord  Campbell,  C.  J., 
at  tb^  sittings  at  Westminster,  after  Hilary  Term,  it  appeared  that 
the'  pi?emises  sought  to  be  recovered  had  been  let  by  the  lessor  of  the 
plaintiff  to  the  defendant  upon  the  terms  contained  in  the  following 
instrument :  — 

"  Memorandum  of  agreement  made  and  entered  into  the  19th  day 
of  Aptilj  1841,  between  Lucy  Mary  King,  of  &c.,  of  the  one  part,  and 
Henry  Grafton,  of  &c.,  on  the  other  part  Fhrst^  the  said  Lucy  Mary 
King  agrees  to  let,  and  the  said  Henry  Grafton  agrees  to  take,  all  that 
the  ground-floor  and  front  room  on  the  second  floor  of  the  dwelling- 
house  of  the  said  Lucy  Mary  King,  situate  in  Chancery  Lane  afore* 
said,  and  numbered  80,  at  the  yearly  rent  of  42/.,  payable  quarterly ; 
the  first  payment  of  7/.  13^.  6d  to  be  made  on  the  24th  day  of  June 
next,  being  the  proportion  of  rent  from  the  19th  day  of  April,  1841,  to 
that  date.  And  it  is  hereby  further  agreed,  that  the  said  Heniy 
Grafton  shall  and  may  have  and  enjoy  the  said  ground-floor  and 
room  at  the  said  rent,  free  from  all  rates  and  taxes,  until  one  of  the 
said  parties  shall  give  unto  the  other  six  calendar  months'  notice,  in 
writing,  to  quit.  At  the  expiration  of  any  such  notice,  the  said  Henry 
Grafton  shall  and  will  leave  the  said  premises,  with  the  fixtures  there- 
in, in  as  good  state  and  condition  as  the  same  no\y  are.  And  it  is 
also  agreed,  that  no  alteration  shall  be  made  in  the  said  premises 
without  the  consent  in  writing  of  the  said  Lucy  Mary  King  for  that 

1 16  Jar.  883 ;  21  Law  J.  Bep.  (k.  s.)  Q.  B.  276. 
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purpose  first  had  and  obtained,  nor  the  shop  used  for  any  other  busi- 
ness than  that  of  a  philosophical  instrument  maker.  And  it  is  hereby 
lastly  agreed,  that  the  said  Henry  Grafton  shall  and  may  have  the 
use  of  the  fixtures  on  the  said  ground-floor  and  room,  and  described 
in  the  schedule  hereunder  written,  so  long  as  he  shall  occupy  the  same. 
As  witness  the  hands  of  the  parties  hereto,  the  day  and  year  above 
written.  Henrv  Grafton. 

On  the  34th  of  June  the  lessor  of  the  plaintiff  gave  to  the  defend- 
ant a  notice  to  quit  on  the  25th  December  following.  It  was  objected 
for  the  defendant,  that  the  notice  was  insufficient  to  determine  the 
tenancy ;  that  it  ought  to  have  expired  either  on  the  2dth  March,  or 
on  the  19th  April,  or  on  the  34th  June.  The  Lord  Chief  Justice  was 
of  opinion  that  the  parties  had  framed  the  agreement  for  the  purpose 
of  taking  the  case  out  of  the  ordinary  operation  of  the  law ;  and  a  ver- 
dict was  given  for  the  lessor  of  the  plaintiff. 

In  this  term,  (April  17,)  Warren  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of^  misdirection,  citing  Doe  d.  Pitcher  v.  Donovan^  1 
Taunt  555 ;  s.  c.  2  Camp.  78 ;  Brown  v.  BurtinshaWj  7  D.  &  By.  603 ; 
and  Lord  Ellenborough  in  Kemp  v.  Derrett^  3  Camp.  510 

April  20.     The  Court,  granted  a  rule  nisi. 

Hayes  now  showed  cause.  The  tenancy  created  by  this  agree- 
ment is  determinable  by  a  six  months'  notice  to  quit,  expiring  at  any 
of  the  usual  quarter-days.  The  rent  for  the  fraction  of  the  quarter  in 
which  the  defendant  entered  is  calculated,  and  the  quarterly  pay- 
ments of  rent  are  to  be  made  firom  the  24th  June;  therefore  the 
period  between  the  19th  April  and  the  24th  June  is  taken  out  of  the 
demise,  so  that  the  commencement  of  the  tenancy  is  on  the  latter 
day,  and  not  on  Lady-day.  That  the  term  is  mentioned  in  con- 
nection with  the  yearly  rent;  and  the  omission  of  the  term  in  the  hor 
bendumj  thai  the  defendant  was  to  hold  "for  one  year,''  shows  that 
the  parties  did  not  contemplate  a  yearly  tenancy.  Wilson  v.  Abbott^ 
3  B.  &  Cr.  88.  The  general  rule  of  law  laid  down  in  Doe  d.  Pitcher 
V.  Donovan^  1  Taunt  655 ;  s.  c.  2  Camp.  78,  is  controlled  by  the  express 
agreement  of  the  parties ;  and  it  has  been  held  that  the  rule  which  is 
applicable  to  houses  and  land  is  not  to  be  extended  to  a  lease  of 
apartments.  In  Kemp  v.  Derrett^  8  Camp.  510,  where  the  defendant 
entered  in  the  middle  of  one  of  the  usual  quarters,  there  was  nothing 
in  the  agreement  to  rebut  the  presumption  that  he  held  from  the  day 
on  which  he  entered ;  the  reddendum  is  not  mentioned. 

[Lord  Campbell,  C.  J.  In  that  case,  whatever  term  was  created, 
there  was  a  special  clause  as  to  notice.] 

In  Brown  v.  Burtinshaw^  7  D.  &  Rv.  603,  the  agreement  was  silent 
as  to  the  term,  and  it  was  said  that  the  custom  was  to  be  considered ; 
here  the  agreement  is  explicit  To  hold  that  a  tenancy  for  a  whole 
year,  and  six  months  after,  is  created,  would  be  in  contradiction  of 
the  language  and  the  intention  of  the  parties. 
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Warrenj  contra.  The  statement  of  a  "  yearly  rent "  of  421  indicates 
an  intention  of  the  parties  to  create  a  yearly  tenancy,  and  the  subse- 
quent provision  that  the  rent  should  be  paid  quarterly  does  not  affect 
the  previous  clause.  In  Doe  d.  Pitcher  v.  Donovan^  1  Taunt  555 ;  s.  c. 
2  Camp.  78,  a  quarter's  notice  to  quit  wets  stipulated  for.  Also,  the 
clause  providing  for  the  manner  in  which  the  tenancy  should  be  put 
an  end  to  indicates  that  the  parties  had  in  their  minds  not  less  than  a 
yearly  tenancy,  because  it  aoes  not  provide  that  the  notice  shall  be 
given  to  quit  on  any  particular  day,  or  that  the  tenancy  shall  be  put 
an  end  to  by  <^any  notice  to  quit ;"  and  there  is  added  a  provision,  the 
reason  for  which'  arises  from  the  defendant  being  a  yearly  tenant,  that 
the  defendant  shall,  ^  at  the  expiration  of  any  such  notice,"  that  is, 
whether  the  notice  shall  be  given  by  either  landlord  or  tenant,  "  leave 
the  premises,"  not  in  good  repair,  but ''  in  as  good  state  and  condition 
as  the  same  now  are : "  therefore  the  notice  to  quit  must  expire  with 
the  commencement  of  the  holding.  This  raises  the  question,  what  is 
the  commencement  of  the  tenancy  ?  It  might  be  either  on  the  day 
on  which  the  defendant  entered,  or  on  the  succeeding  quarter-day. 
Doe  d.  Holcomb  v.  Johnson^  6  Esp.  10 ;  Doe  d.  Wddmore  v.  Selwirk, 
Ad.  Eject.  129 ;  Doe  d.  Savage  v.  StapeUoth  3  Car.  &  P.  275, 276 ; 
Shirley  v.  Newman^  1  Esp.  266. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  notice  to  quit 
was  sufficient  Looking  to  the  terms  of  the  agreement,  I  cannot 
doubt  that  the  intention  of  the  parties  was  to  create  a  half-yearly 
tenancy,  commencing  on  the  24th  June,  and  that  they  had  no  notion 
that  the  tenancy  might  not  be  determined  by  a  notice  to  quit  expiring 
at  Christmas.  If  any  case  had  decided  that  a  different  construction 
was  to  be  put  upon  similar  words,  we  should  be  bound  by  it ;  be- 
cause it  is  of  the  last  importance  that  a  uniformity  of  decision  should 
prevail  in  this  class  of  cases.  But  no  case  controverts  the  position 
that  this  is  a  tenancy  determinable  by  such  a  notice  as  this.  There 
are  no  words  in  this  agreement  to  denote  that  this  was  a  yearly  hiring. 
The  words  "  at  the  yearly  rent"  were  introduced  to  form  the  basis  of 
the  calculation  of  the  sum  to  be  paid  as  the  proportion  of  the  rent  for 
the  fraction  of  the  quarter  in  which  the  defendant  entered,  as  well  as 
of  the  rent  to  be  paid  in  future ;  and  it  is  the  same  as  if  it  had  been 
said  '<  at  the  rate  of  422.  a  year."  This  consideration  satisfies  the 
term  "  yearly  rent"  Then  what  is  there  to  warrant  the  inference  that 
it  was  to  be  a  yearly  tenancy  ?  The  habendum  contains  the  only 
language  to  show  what  the  term  is  to  be :  "  It  is  hereby  further 
I  agreed,  that  the  said  Henry  Grafton  shall  and  may  hold  and  enjoy 
the  said  ground-floor  and  room  at  the  said  rent"  How  long?  Not 
for  a  year,  or  from  year  to  year,  but  "  until  one  of  the  said  parties 
shall  give  unto  the  other  six  ciedendar  months'  notice  in  writing  to 
quit;"  that  is,  the  tenancy  shall  not  be  less  than  six  months,  and  need 
not  be  more.  Therefore,  this  not  being  a  yearly  tenancy,  the  notice 
to  quit  need  not  expire  at  the  end  of  the  year  from  the  commence- 
ment of  the  tenancy. 

The  next  question  is,  whether  the  six  months  in  the  notice  may  be 
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reckoned  from  midsummer.  In  Kemp  v.  Derrett^  3  Camp.  510,  there 
was  nothing  to  indicate  that  the  day  of  entry  upon  the  premises  was 
not  to  be  the  day  from  which  the  tenancy  was  to  commence ;  but 
here  the  clause  ascertaining  the  proportion  of  rent  from  the  19th 
April  to  the  24th  June,  and  providing  for  the  payment  of  it  on  the 
latter  day,  shows  that  that  fraction  of  a  quarter  was  to  be  taken  out 
of  the  tenancy,  and  that  the  tenancy  was  to  start  or  commence  from 
the  24th  June ;  and  the  payments  of  rent  are  to  be  made  on  the  usual 
quarter  days.  Therefore  a  notice  to  quit  given  on  the  24th  June  and 
expiring  on  Christmas  day  was  good. 

WiGHTMAN,  J.  The  question  turns  on  the  construction  to  be  given 
to  the  express  agreement  between  the  parties.  Each  case,  where 
there  is  a  WTitten  agreement,  is  to  be  decided  on  the  terms  of  it.  The 
agreement  states  that  the  parties  agree  to  let  and  take  the  premises 
respectively  "  at  the  yearly  rent  of  42t,  payable  quarterly ;"  and  if 
that  had  stood  alone,  it  might  be  a  circumstance  from  which  an  in- 
ference would  be  drawn  that  it  was  a  yearly  tenancy ;  but  that  in- 
ference is  inconsistent  with  that  which  follows,  viz.,  the  clause  which 
provides  for  the  mode  of  determining  the  rent  to  be  paid,  and  more 
especially  for  the  part  of  the  first  quarter.  It  provides  for  the  pay- 
ment of  that  portion  of  the  rent  to  be  made  on  the  24th  June,  and 
then  goes  on,  that  the  defendant  is  to  hold  ^' until  one  of  the  said 
parties  shall  give  unto  the  other  six  calendar  months'  notice  in  writ- 
ing to  quit;"  those  are  the  effective  words,  and  the  clause  is  incon- 
sistent with  the  construction  sought  to  be  put  upon  the  agreement 
by  the  defendant,  of  its  being  a  yearly  tenancy.  There  is  nothing  in 
the  agreement  to  make  it  incumbent  on  the  landlord  to  give  a  notice 
ending  at  that  period  of  the  year  at  which  the  tenancy  commenced. 

Erle,  J.  The  rule  is,  that  where  there  is  a  demise  from  year  to 
year,  the  notice  to  quit  must  expire  with  some  year  of  the  tenancy ; 
but  the  rule  applies  only  in  that  case.  Here,  the  demise  being  ex- 
pressly limited  until  six  months'  notice  is  given,  the  presumption  from 
the  specification  of  a  yearly  rent  is  rebutted.  The  agreement  does 
not  expressly  create  a  yearly  tenancy ;  and  it  is  provided,  for  the  pur- 
pose of  securing  the  payment  of  rent,  that  the  tenancy  may  be  deter- 
mined by  any  notice  to  quit,  which  notice  ought  to  expire  on  one  of 
the  usual  quarter  days.     Therefore  this  notice  was  sufficient. 

Crompton,  J.  Primd  facie  a  yearly  rent  makes  a  yearly  tenancy, 
but  in  this  case  such  a  tenancy  is  cut  down  by  the  words,  "  until  one 
of  the  said  parties  shall  give  unto  the  other  six  calendar  months'  no- 
tice in.  writing  to  quit,"  which  would  be  idle  according  to  Mr.  War- 
ren's argument.  On  that  stipulation  in  the  agreement,  I  am  of 
opinion  that  the  notice  in  this  case  was  sufficient 

Rule  discharged. 
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Copyright --^  Lithographic  Copies  for  Private  Use^  not  for  Sale  or 
Exportation  —  Remedy  by  Action  for  Jbifringement  —  5  4*  6  Vict 
c.  45,  ss,  2, 15. 

Under  the  copyright  act,  5  &  6  Vict  c.  45,  an  action  will  lie  at  the  sait  of  the  owner  of  the 
copyright  in  a  musical  composition,  for  lithographing  copies  of  it  for  tiie  prirate  use  of 
the  memhers  of  a  musical  society  who  pexform  gnttnitonialy,  and  not  for  the  purpose  of 
sale  or  exportation. 

The  5  &  6  Vict  c.  45,  s.  2,  declares  the  word  " coiyyrigfht^*  to  mean  "the  sole  and  excloslTe 
liberty  of  printing  or  otherwise  multiplyine  copies*^ of  any  book,  and  the  Sd  and  4th  sec- 
tions define  the  terms  for  which  snch  copyright  is  to  exist  The  15th  section  prorides  that  if 
any  one  print  or  cause  to  be  printed  either  for  sale  or  for  exportation  any  book  in  which 
there  is  existing  copyright,  such  offender  shall  be  liable  to  a  special  action  on  the  case : — 

Heldf  that  this  provision  does  not  restrict  the  richt  conferred  by  the  preyious  sectiooa  of  the 
act,  and  that  the  owner  of  copyright  is  entiued  by  common  law  to  his  remedy  by  action 
for  the  infringement  of  that  nght 

^  Case,  for  the  infringement  by  the  defendant  of  the  plaintiff's  copy- 
right in  a  musical  composition  called  "Benedict's  Part-Song — 'The 
Wreath."  The  declaration  alleged  that  the  plaintiff  was  the  proprie- 
tor of  the  copyright  of  the  said  musical  composition,  and  had  sold 
and  printed  and  published  for  sale  divers  copies  thereof,  and  that  the 

1  21  Law  J.  Kep.  (n.  s.)  C.  P.  169 ;  16  Jur.  689. 
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defendant,  without  his  consent,  caused  to  be  printed,  lithographed,  and 
published  divers  copies  of  the  said  part-song,  contrary  to  the  form  of 
the  statute,  &c. 

The  defendant  pleaded  not  guilty,  and  delivered  with  the  plea  a 
notice  stating  that  he  should  object  at  the  trial  that  he  had  not  com- 
mitted any  infringement  of  the  plaintiffs  copyright  in  the  musical 
composition  in  question.  After  issue  joined,  a  special  case  was  stat- 
ed by  consent  for  the  opinion  of  the  court. 

The  following  were  the  material  facts  set  out  in  the  case : — 

The  plaintiff  was  publisher  and  proprietor,  as  assignee,  of  a  musical 
periodical  called  "  Novello's  Part-Song  Book,"  duly  registered  at  Sta- 
tioners' Hall,  under  the  provisions  of  the  5  &  6  Vict.  c.  45.  In  May, 
1850,  a  musical  composition  with  accompanying  words,  called  "  Bene- 
dict's Part-Song — The  Wreath,"  was  published  amongst  other  things 
in  the  said  periodical,  and  the  part  which  contained  that  song  was 
sold  by  the  plaintiff  until  and  after  August,  1850.  The  Liverpool 
Philharmonic  Society,  consisting  of  several  hundred  persons,  was 
established  for  the  purpose  of  giving  concerts  and  musical  perform- 
ances for  the  gratification  of  the  members,  and  for  the  promotion  of 
music,  and  not  as  a  source  of  profit  to  the  members,  who  performed 
gratuitously.  There  was  a  committee  of  management  selected  from 
the  members,  and  in  August,  1850,  the  defendant,  as  one  of  the  com- 
mittee, had  the  management  of  a  concert  at  which  the  vocal  music 
was  performed  by  250  members  of  the  society.  Many  persons,  not 
members,  were  admitted  to  the  concert  on  payment  of  a  fixed  price. 
It  had  been  resolved  that  "  Benedict's  Part-Song  —  The  Wreath,'* 
should  form  part  of  the  performance,  and  the  librarian  of  the  society, 
by  order  of  the  committee,  provided  the  performers  with  music  at  the 
expense  of  the  society.  The  librarian,  by  the  defendant's  directions, 
copied  separately  from  the  monthly  number  of  the  plaintiff's  work, 
which  had  been  purchased  from  the  plaintiff  and  belonged  to  the  so- 
ciety, the  respective  musical  parts  of  the  bass,  soprano,  tenor,  and  alto 
of  the  song  in  question,  which  in  that  work  were  printed  together. 
He  caused  the  separate  copies  so  made  to  be  traced  on  separate  stones 
at  the  expense  of  the  society,  and  as  many  impressions  to  be  struck 
off  as  there  were  members  of  the  society  about  to  perform,  and  no 
more.  This  was  done  solely  for  the  purpose  of  the  concert  and  with- 
out any  intention  to  sell  or  let  out  to  hire  those  impressions,  or  to  use 
them  otherwise  than  at  the  society's  concerts.  After  those  impres- 
sions had  been  struck  off,  the  tracings  on  the  stones  were  effaced. 
After  the  concert  the  copies  remained  in  the  custody  of  the  society, 
and  were  never  used  on  any  other  occasion  or  in  any  other 
manner. 

The  defendant  contended  that  these  facts  disclosed  no  cause  of 
action,  and  that  the  declaration  was  bad ;  and  the  question  for  the 
court  was,  whether  the  circumstances  so  stated  showed  a  sufficient 
cause  of  action,  and  whether  the  declaration  could  be  sustained. 

April  22  and  28.    PhipsoUj  for  the  plaintiff.     It  is  contended  on 
the  part  of  the  defendant  that  the  owner  of  a  copyright  has  no  action 
VOL.  XI.  42 
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against  any  one  who  multiplies  his  work  to  any  extent,  unless  the 
multiplication  be  made  for  the  purpose  of  sale  or  exportation ;  and 
the  15th  section  of  the  5  &  6  Vict  c  45,  (the  Copyright  Amendment 
Act^  is  relied  upon  in  support  of  that  proposition.  Should  the  de* 
fendant's  construction  be  adopted  by  the  court,  the  Copyright  Act 
would  be  rendered  comparatively  useless.  The  object  of  the  5  &  6 
Vict  c  45,  as  recited  in  the  preamble,  is  "  to  afford  greater  encoumge- 
ment  to  the  production  of  literary  worics  of  lasting  benefit  to  the 
world."  By  the  interpretation  clause,  section  2,  the  word  ^^  copyright" 
is  defined  as  meaning  '^  the  sole  and  exclusive  liberty  of  printing  or 
otherwise  multiplying  copies  of  any  subject  to  which  the  said  woni  is 
herein  applied ; "  and  a  sheet  of  music  is  made  to  be  included  in  the 
word  ^  book."  The  statute,  in  sections  3  &  4,  goes  on  to  fix  the 
periods  during  which  copyright  is  to  be  enjoyed.  The  15th  section 
enacts,  ^  That  if  any  person  shall  in  any  part  of  the  British  domioions 
print,  or  cause  to  be  printed,  either  for  sale  or  exportation,  any  book 
in  which  there  shall  be  subsisting  copyright  without  the  consent  in 
writing  of  the  proprietor  thereof,  .  .  such  offender  shall  be  liable  to 
a  special  action  on  the  case  at  the  suit  of  the  proprietor  of  such  copy- 
right" The  16th  section  provides,  that  in  actions  for  piracy  the  de- 
fendant is  to  give  notice  of  the  objections  to  the  plaintiff's  title  on 
which  he  means  to  rely.  It  is  argued  on  the  part  of  the  defendant 
that  the  15th  section  restricts  the  remedy  by  action  for  infringement 
of  a  copyright  to  cases  coming  within  the  terms  of  that  section.  But 
it  is  submitted  on  behalf  of  the  plaintiff  that  the  remedy  is  not 
restricted  by  the  15th  section,  and  that  the  general  right  having  been 
created  by  the  statute,  the  remedy  by  action  attaches  by  virtue  of  the 
common  law.  It  is  a  well  known  principle,  that  when  a  statute  con- 
fers rights  the  persons  on  whom  they  are  conferred  have  by  common 
law,  a  right  of  action  in  respect  of  them.  In  Millar  v.  Taylor^  4  Burr. 
2303,  the  majority  of  the  judges  thought  that  copyright  existed  at 
common  la^ ;  and  if  that  were  so,  no  new  right  was  conferred  by  the 
statute,  and  the  15th  section  of  the  act  of  Victoria  cannot  be  held  to 
restrict  the  remedy  for  invasion  of  the  common  law  right  But  as- 
suming that  there  is  no  copyright  at  common  law,  it  is  clear  that  the 
plaintiff  has  a  right  of  action  independently  of  the  15th  section  of  the 
5  &  6  Vict  c.  45,  because  the  right  conferred  by  that  act  is  far  more 
extensive  than  the  remedy  mentioned  in  the  15th  section.  The  16th 
section  refers  to  actions  for  printing  for  sale  or  hire,  and  there  is  no 
xnention  of  hire  in  the  15th  section.  Taking  the  15th  and  16th  sec- 
tions together,  it  clearly  appears  that  the  former  applies  only  to  the 
necessity  of  having  a  written  consent  in  cases  of  publishing  for  sale 
or  exportation.  That  section  does  not  apply  to  the  multiplication  of 
copies  for  gratuitous  circulation,  yet  such  multiplication  is  an  infringe- 
ment of  the  proprietor's  right  The  case  of  Beckfard  v.  Hoodj  7  Term 
Bep.  620,  which  arose  on  the  statute  of  Anne,  is  directly  in  point,  and 
in  favor  of  the  plaintifE  Lord  Kenyon  there  says,  «  The  statute  hav- 
ing vested  the  right  in  the  author,  the  common  law  gives  the  remedy 
by  action  on  the  case  for  the  violation  of  it  Ashurst,  J.,  there  states 
that  the  action  for  penalties  given  by  the  statute  was  only  an  addi- 
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tional  remedy,  and  quite  inadequate  for  the  protection  of  the  owner 
of  the  coypright  In  the  case  of  The  North  and  South  Shields  Ferry 
Company  v.  Barker,  2  Exch.  Rep.  136,  it  was  held,  that  where  a  sta- 
tute gave  a  general  right  of  ferry,  and  afterwards  provided  penalties 
for  the  infringement  of  the  right  by  boats  of  a  certain  tonnage,  the 
penal  remedy  was  cumulative,  and  did  not  limit  the  general  right. 
In  TAtf  Kiriff  v.  HarriSy  4  Term  Rep.  202,  it  is  laid  down  by  Ashurst, 
J.,  as  a  clear  and  established  principle  that  when  a  new  offence  is 
created  by  statute,  and  afterwards  a  distinct  substantive  provision  is 
made  for  penalties,  the  prosecutor  is  not  bound  to  sue  for  the  penal* 
ties,  but  may  indict  the  offender  for  a  misdemeanor.  The  object  of 
the  15th  section  was  to  make  a  written  consent  necessary  in  cases  of 
publishing  for  sale,  and  the  words  <<  special  action  on  the  case,"  and 
the  word  <^  offender,"  seem  to  imply  something  different  from  other 
infringements.  It  is  submitted,  for  these  reasons,  that,  looking  to  the 
nature  of  the  mischief,  and  the  reason  of  the  remedy,  the  plaintiff,  in 
this  case,  in  entitled  to  judgment 

WUles,  for  the  defendant  The  facts  of  this  case  show  that  the 
evils  apprehended  from  the  act  of  the  defendant  are  not  likely  to  hap- 
pen. The  multiplication  complained  of  was  made  for  the  private  use 
of  the  parties,  and  not  for  the  purpose  of  gain.  For  that  reason  as 
well  as  others,  the  case  of  Beckford  v.  Hood  is  not  applicable.  It  is 
admitted  that  if  a  right  be  given  by  a  statute,  the  common-law  reme- 
dy may  be  applied.  The  real  question  here  is,  whether  the  15th  sec- 
tion which  gives  the  special  action  is  explanatory  of  the  previous 
sections,  in  one  of  which  "copyright"  is  defined,  or  is  intended  to 
give  a  cumulative  remedy.  The  now  existing  copyright  must  be 
taken  as  the  creature  of  the  statute.  I 

[Jervis,  C.  J.  That  cannot  be  taken  for  granted.  In  the  recent 
case  of  Boosey  v.  Jefferys^  in  error,  6  Exch.  Rep.  580 ;  s.  c.  4  Eng« 
Rep.  479 ;  Lord  Campbell,  C.  J.,  said  the  judges  were  strongly  inclin-  \ 

ed  to  agree  with  the  majority  of  the  judges  in  Millar  v.  Taylor  in 
favor  of  the  common-law  right  of  authors.] 

It  is  not  necessary  to  go  into  that  question.  The  origin  of  copy- 
right is,  perhaps,  unintelligible.  Whether  there  be  a  copyright  at 
common  law  or  not,  it  is  necessary  now  to  bring  the  case  within 
the  statute.  The  right  of  action  under  the  former  part  of  the  statute 
can  only  be  implied ;  and  the  statute  must  be  taken  as  a  compact 
between  authors  and  the  public,  in  which  there  is  an  express  stipula- 
tion contained  in  the  15th  section  as  to  the  extent  of  the  remedy.  A 
remedy  being  expressly  given  by  that  section,  it  must  be  taken  to  be 
coextensive  with  the  right  intended  to  be  conferred  by  the  statute. 

PhipsoUj  in  reply* 

Our.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court.^  After  stating 
the  facts  of  the  case  he  proceeded—  The  question  arising  on  the  deda- 

'  Jkevzs  I?.  J^  CsxsswsLL,  J^  WuLUAxs,  J.,  and  Talfou&d,  J. 
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ration,  which  alleges  a  printing  and  publishing  without  alleging  that  the 
publishing  was  for  sale  or  hire^  and  upon  the  facts  is,  whether  the 
multiplication  of  copies  of  the  work  in  which  the  plaintiff  had  a 
subsisting  copyright,  not  being  for  sale  or  hire,  gave  a  right  of  action. 
The  case  was  argued  before  us  on  both  sides  with  an  abstinence  from 
the  consideration  of  the  question  left  undecided  by  the  case  of  Millar 
V.  Taylor^  whether  at  common  law  authors  have  copyright  in  their 
works.  The  learned  counsel  on  both  sides  agreed  in  considering  the 
case  as  depending  on  the  construction  to  be  applied  to  the  statute  5 
&  6  Vict  c.  45,  whereby  the  previous  custs  relating  to  literary  copy- 
right are  repealed,  and  the  term  they  had  defined  is  extended ;  and 
the  view  which  we  take  of  this  case  enables  us  to  adopt  the  position 
taken  by  the  parties,  and  to  decide  it  on  the  construction  of  that  sta- 
tute. The  interpretation  clause  of  that  act,  which  precedes  its  other 
provisions,  enacts  "  That  the  word  *  copyright '  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multiply- 
ing copies  of  any  subject  to  which  the  word  is  herein  applied."  The 
3d  section  defines  the  duration  of  such  copyright  as  property ;  and 
section  25,  enacts  that "  it  shall  be  deemed  personal  property,  trans- 
missible by  bequest,  and  in  case  of  intestacy  be  subject  to  the  law  of 
distribution."  It  was  conceded  in  the  argument,  and  admits  of  no 
doubt,  that  if  the  statute,  thus  vesting  a  peculiar  property,  had  con- 
tained no  provision  for  the  redress  of  its  infringement,  the  ordinary 
rule  by  which  the  common  law  gives  an  action  on  the  case  for  the 
violation  of  rights  conferred  by  statute  would  apply,  and  would  render 
the  multiplication  of  copies  by  lithogmphyi  without  the  consent  of 
the  proprietor,  admitted  in  this  case,  the  subject  of  such  an  action  as 
that  before  us.  But  it  was  contended  that  the  statute  5  &  6  Vict  c 
45,  by  giving,  in  section  15,  a  remedy  by  action  in  cases  which  do 
not  involve  the  present  subject  of  complaint,  operates  as  a  limitation 
of  the  right  before  conferred,  and  thus  prevents  the  ordinary  rule  firom 
attaching.  It  was  not  denied  that,  according  to  the  doctrine  of  Beck* 
ford  V.  Iloodt  if  the  statute  had,  like  the  8  Anne,  c.  19,  given  penal- 
ties for  infringement  of  copyright,  even  in  the  same  clause  which 
defined  the  right,  the  party  aggrieved  Would  not  be  thereby  deprived 
of  the  remedy  by  action,  which  the  common  law  would  attach  to  his 
right;  but  it  was  argued  that  as,  by  the  clause  in  question,  a  remedy 
is  given  by  action,  such  remedy  must  be  taken  to  be  coextensive  with 
the  right  By  this  clause  it  is  enacted,  "  That  if  any  person  shall 
print  or  cause  to  be  printed,  either  for  sale  or  exportation,  any  book 
in  which  there  shall  be  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire  any' 
such  book  so  having  been  unlawfully  imported  from  parts  beyond  the 
sea,  or  knowing  such  book  to  have  been  so  unlawfully  printed  or  kn- 
ported,  shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  bo 
sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his  pos- 
session for  sale  or  hire  any  such  book  so  unlawfully  printed  or 
imported,  without  such  written  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  pro- 
prietor of  such  copyright,"     In  answer  to  the  argument  that  this 
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claose  purports  to  apply  the  remedy  by  action  to  all  eases  of  infringe- 
ment, it  Avas  urged  for  the  plaintiff  that  its  object  might  be  especially 
to  provide  in  the  case  of  infringement  by  prmting  or  publishing  for 
sale  or  hire,  that  a  written  consent  should  be  necessary  to  the  justifi- 
cation of  such  acts  by  a  stranger  to  the  copyright,  and  the  peculiarity 
of  expression  "  special  action  on  the  case,"  and  the  description  of  the 
party  against  whom  the  remedy  is  given  as  <<an  offender,''  were 
referred  to  as  indicating  the  intention,  or,  at  least,  the  spirit  of  the 
legislature.  The  language,  however,  is  not  new.  It  is  adopted  from 
the  corresponding  section  of  54  Geo.  3,  c.  156,  s.  4,  which  it  follows, 
except  that  instead  of  repeating  the  words  ^  without  the  consent  in 
writing"  to  each  condition  of  infringement,  it  uses  the  words  '<  so  un- 
lawfully printed "  &c,  which  were,  perhaps,  incorrectly  adopted  to 
avoid  repetition.  Whether  the  words  so  substituted  have  the  effect 
of  implying  the  necessity  of  written  consent,  or  whether  the  last  words 
^  without  such  written  consent  as  aforesaid  "  apply  to  all  the  antece- 
dents, are  questions  only  incidentally  raised,  as  affording  argument  or 
illustrations  of  the  matters  in  discussion,  and  which  we  do  not  feel  it 
necessary  to  decide.  A  more  important  consideration  arises  from  the 
difference  between  description  of  the  exclusive  right  conferred  on 
authors  by  the  statute  8  Anne,  c  19,  and  54  Geo.  3,  c.  156,  and  that 
defined  by  the  5  6c  6  Vict  c.  45.  By  the  statute  of  Anne  such  right 
is  expressed  to  be  <^  the  sole  right  and  liberty  of  printing  and  reprint- 
ing ; "  by  the  4th  section  of  54  Geo.  3,  c.  156,  which  extends  the  term 
of  copyright,  it  is  called  "  the  sole  liberty  of  printing."  Whereas  by 
the  interpretation  clause  of  the  5  &  6  Vict  c.  45,  it  is  expressly  defin- 
ed to  mean  '<  the  sole  and  exclusive  liberty  of  printing,  or  otherwise 
multiplying  copies  of  any  subject  to  which  the  word  is  therein  applied.'' 
Thus  protecting  literary  works  from  unauthorized  multiplication  by 
other  means  than  the  press.  Now,  the  15th  section  applies  its  remedy 
by  action  only  to  cases  where  the  subject-matter  is  multiplied  by 
printing ;  and,  therefore,  if  this  clause  is  regarded  as  restrictive  of  the 
remedy  it  gives  to  the  cases  which  it  enumerates,  to  the  exclusion  of 
the  common-law  consequence  of  remedy  for  wrong,  it  must  be  con- 
strued as  destroying  the  effects  of  the  words  <^  otherwise  multiplying," 
which  point  in  the  most  distinct  manner  to  modes  of  infringement 
not  before  rendered  illegaL  We  cannot  think  that  such  a  restriction 
could  be  in  the  purpose  of  the  legislature,  which  would  have  been 
directly  accomplished  by  omitting  to  introduce  the  words  '<  otherwise 
multiplying;"  and,  therefore,  we  conclude  that  it  is  impossible  to 
gather  from  the  15th  section  that  clear  intention  to  limit  a  right  ex* 

?ressly  given  which  is  necessary  to  the  ailment  for  the  defendant 
t  may  also  be  observed  that  the  following  section  (s.  16,)  when 
requiring  the  defendant  to  give  notice  of  his  objections  to  the  author's 
claim  ^  in  any  action  for  printing  any  such  book  for  sale,  or  hire,  or 
exportation,"  implies  that  an  action  will  lie  for  printing  for  hire,  to 
which  the  spedai  action  on  the  case  given  by  the  15th  clause  is  not 
in  terms  applied ;  and  this  fortifies  the  conjecture  that  the  15th  sec- 
tion was  not  intended,  by  enumerating  certain  cases  of  infringement, 
to  take  away  the  common-law  remedy  in  all  others.    It  is,  however, 
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enough  for  us  to  detennine  that  we  cannot  collect  from  these  or  any 
other  clauses  of  the  act  an  intention  of  the  legislature  to  restrict  the 
right  which  in  express  terms  it  gave.  It  is  admitted  that  the  plaintiff 
possesses  that  right ;  the  act  of  the  defendant  in  multiplying  copies 
of  his  work  without  his  consent  for  extensive  and  gratuitous  circula- 
tion is  a  violation  of  that  right ;  the  remedy  by  action  on  the  case^ 
therefore,  attaches  on  principles  which  are  not  disputed;  and  the 
plaintiff  is  consequently  entitled  to  our  judgment 

Judgment  for  the  plainliff. 


Qraham  &  others,  Assignees,  v.  Chapbkan.^ 

May  7, 1852. 

Bankruptcy  — 12  4-  13  VicU  c.  106,  s.  67  —  Fraudulent  Trasisfer  — 

Act  of  Bankruptq/. 

SembUj  that  an  assignment,  though  made  lond  Jide,  of  the  whole  of  a  trader's  stock  for  the 
price  of  a  part,  not  because  the  trader  is  obliged  nnder  pressure  to  sell  his  stock  for  less 
than  its  valae,  bat  becaose  an  old  debt  is  taken  as  part  of  the  price,  though  the  moTiog 
cause  of  the  transfer  may  be  a  new  advance,  is  a  fraudulent  transfer,  constituting  an  act 
of  bankruptcy  within  the  12  &  13  Vict.  c.  106,  s.  67. 

At  all  events,  such  assignment  is  an  act  of  bankruptcy,  even  without  fraud  in  fact,  if  it  oofi- 
reya  all  the  trader's  property  including  the  sum  advano^,  and  professes  to  give  the  aa- 
si^ee  a  right  to  take  the  trader's  future  acquired  property  npon  non-payment  of  his  debt 
within  a  certain  time. 

Siebert  v.  Spooner,  1  Mee.  &  W.  714 ;  s.  c.  5  Law  J.  Rep.  (v.  8.)  Exch.  249 ;  Lindonr.  Sharpe, 
6  Man.  &  G.  895  j  s.  c.  13  Law  J.  Rep.  (n.  8.)  C.  P.  67  ]  and  WhitweU  v.  Thompsim,  1  Esp. 
68,  considered. 

Trover.  First  count,  for  goods  of  the  bankrupt  converted  before 
the  bankruptcy.  Second  count,  for  goods  of  the  plaintiffs,  as  assig- 
nees, converted  after  the  bankruptcy. 

Pleas :  First,  not  guilty.  Second,  that  the  bankrupt  was  not  pos- 
sessed. Fifth,  that  the  plaintiffs  as  assignees  were  not  possessed. 
Issues  thereon. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in  London,  after 
Michaelmas  term,  1851,  it  appeared  that  Larke,  the  bankrupt^  who 
was  a  trader  in  Norwich,  being  indebted  to  the  defendant  in  the  sum 
of  239^  185.  for  goods  sold,  had,  in  March,  1850,  applied  to  him  for 
the  loan  of  200£,  which  the  defendant  agreed  to  make,  upon  con- 
dition that  Larke  should  assign  over  his  property  to  him  as  a  security 
for  the  money  then  due,  and  for  the  further  advance  of  200i  Larke 
assented  to  these  terms,  and  the  money  having  been  advanced  by  the 
defendant  on  the  1st  of  April,  a  deed  was  executed  upon  the  8th  of 
April.  By  this  deed,  after  reciting  the  circumstances  above  stated, 
Larke,  in  consideration  of  the  sum  advanced,  and  the  debt  previously 
owing,  assigned  to  the  defendant  all  his  stock  in  trade,  goods  and 

1  21  Law  J.  Rep.  (k.  s.)  C.  P.  178. 


COURT  OF  COMMON  PLEAS,  1862.  499 


Qrftham  v»  Cliapiaaa. 


chattels,  Sccj  upon  trust  to  sell  and  convert  them  into  money  when- 
ever and  in  such  manner  as  he  (the  defendant)  should  think  proper, 
and  to  stand  possessed  of  the  proceeds  upon  trust,  after  payment  of 
all  charges,  to  pay  or  retain  his  debt  of  439^  18^.  with  interest,  and 
to  pay  the  surplus  to  Larke,  or  his  executors,  administrators,  or  as- 
signs. The  deed  contained  a  covenant  by  Larke  to  pay  the  whole 
debt  of  439/.  18s,  and  interest,  on  or  before  the  1st  of  June,  1850,  and 
a  proviso  that,  in  case  the  debt  and  interest  should  not  have  been  paid 
on  the  day  stated,  the  defendant  might  then,  or  at  any  time  there- 
after, enter  upon  any  premises  for  the  time  being  in  the  occupation  of 
Larke,  and  distrain  the  goods  and  chattels  there  found  for  the  debt 
and  interest,  and  expenses,  and  sell  them  by  auction  or  appraisement. 
At  the  time  of  this  assignment,  Larke's  stock  was  worth  from  1,300/. 
to  1,500/.,  and  his  book  and  other  debts  did  not  exceed  20L  He  was 
indebted  to  several  persons  to  a  large  amount. 

On  the  7th  of  August,  1850,  the  defendant's  debt  still  remaining 
unpaid,  he  took  possession  under  the  assignment,  and  seized  the 
goods,  which  was  the  conversion  complained  of.^ 

The  counsel  for  the  plaintiffs  contended  that  the  assignment  of  the 
8th  of  April,  1850,  was  an  act  of  bankruptcy.  The  learned  judge 
ruled  that  the  assignment  would  not  be  an  act  of  bankruptcy  within 
the  meaning  of  the  12  &  13  Vict  c.  106,  s.  67,  if  the  deed  was  exe- 
cuted bond  fide  in  consideration  of  the  200/.  being  advanced,  and  left 
this  question  to  the  jury.  The  jury  found  that  the  deed  was  exe- 
cuted by  Larke  bond  fide  in  consideration  of  the  old  debt  and  the 
further  advance,  and  that  the  farther  advance  was  the  moving  cause 
of  the  deed.  Leave  was  reserved  to  the  plaintiffs'  counsel  to  enter  a 
verdict,  if  the  court  should  be  of  opinion  that,  notwithstanding  the 
finding  of  the  jury,  the  deed  was  an  act  of  bankruptcy. 

Jan.  13.  ByleSy  Serj.y  obtained  a  rule  nisi  accordingly,  and  for  a 
new  trial  upon  the  other  points. 

April  16.  Bramwell  and  WiUes  showed  cause.  The  deed  of  the 
8th  of  April  was  of  itself  no  act  of  bankruptcy.  Where  a  trader 
makes  an  assignment  of  all  his  effects  to  one  creditor  for  a  past  con- 
sideration, no  doubt  it  is  an  act  of  bankruptcy,  because  it  disables 
him  from  carrying  on  his  trade.  But  if  he  assigns  for  a  present  value, 
and  gets  an  equivalent,  he  gets  the  wherewithal  to  carry  on  his  busi- 
ness, and  it  is  no  act  of  bankruptcy.  Baxter  v.  Pritchard^  1  Ad.  &  E. 
456 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  iL,  B.  185.  In  Siebert  v.  Spoonety 
Lord  Abinger  says,  "  If  a  man  assigns  the  whole  of  his  effects,  not 
for  a  new  consideration  but  for  an  outstanding  debt,  that  is  an  act  of 
bankruptcy,  because  the  very  nature  of  the  transaction  prevents  him 
from  carrying  on  his  trade."  Alderson,  B.,  in  the  same  case,  1  Mee. 
&  W.  719,  says,  "  If  an  equivalent  is  given,  there  is  only  a  change 


1  Several  points  were  made  at  the  trial,  and  afterwards  before  the  court  in  banc, 
bat  they  all  became  immaterial,  except  that  upon  which  alone  the  court  gave  judgment, 
and  the  aigument  upon  which  is  therefore  alone  reported. 
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of  the  natare  of  the  property  which  the  party  has,  but  not  a  conyej- 
ing  of  it  away."  In  the  present  case,  there  is  a  new  consideration, 
and  an  equivalent ;  for  by  that  word  is  not  meant  ^  full  value,"  but  a 
fair  consideration,  which  enables  him  to  carry  on  bis  business,  and 
settle  with  his  creditors.  In  Undon  v.  Sharpy  a  trader  assigned  aU 
his  property  to  his  bankers,  with  a  power  of  sale  upon  non-payment 
of  his  debt  to  them  on  demand,  but  the  deed  contained  no  sttpnla* 
tion  for  future  advances,  although  future  advances  were  expected  to 
be  made  in  consequence.  Tindal,  C.  J.  in  that  case  says :  ^  If  that 
had  been  the  case  of  a  conveyance  upon  a  bond  fide  purchase  by  the 
defendant,  the  transaction  would  have  been  protected  on  the  princi* 
pie  laid  down  in  Baxter  v.  PrUchard^  and  some  other  cases  referred 
to ;  or  if  it  had  been  an  assignment  by  way  of  security  to  the  bank 
for  advai^ces  of  money  thereafter  to  be  made,  the  observation  of  Lord 
Kenyon  in  Whitwell  v.  Thompson^  would  have  applied  strongly  in 
favor  of  the  defendant  The  observation  of  Lonl  Kenyon  thus  re- 
ferred to  is  reported  in  1  Esp.  72,  as  follows :  ^  Lord  Kenyon  said  that 
all  the  cases,  without  a  single  exception,  where  the  assignment  of  hia 
property  by  a  trader  had  been  deemed  fraudulent  and  an  act  of  bank* 
ruptcy,  had  been  where  it  had  been  given  for  a  bygone  and  before* 
contracted  debt;  but  that  it  could  never  be  taken  to  be  law  that  a 
trader  could  not  sell  his  property  when  his  affairs  became  embarrass- 
ed, or  assign  them  to  a  person  who  would  assist  him  in  his  difficul- 
ties, as  a  security  for  any  advances  such  person  might  make  to  him." 
That  observation  is  expressly  in  point  for  the  defendant,  and  shows 
that  the  amount  of  the  consideration  is  immaterial  In  Ex  parte  Mar^ 
shall^  1  De  Gex,  273,  which  was  cited  in  obtaining  the  rule,  the  tra- 
der got  nothing  new  by  his  assignment.  It  was  merely  in  the  nature 
of  an  indemnity  to  the  assignees  for  winding  up  the  affairs.  In  the 
present  case  the  jury  have  found  that  the  transaction  was  band  fide^ 
and  the  courts  will  not  extend  the  doctrine  which  makes  transactions 
fraudulent  when  no  fraud  is  intended.  They  also  contended  that  the 
seizure  and  sale  of  the  goods  of  the  bankrupt  was  a  protected  ^'trans- 
action," within  the  meaning  of  section  133  of  the  12  &  13  Vict  c 
106 ;  and  cited  Young;  v.  I&pe,  2  Exch.  Rep.  105.  They  also  cited 
Worseley  v.  DemaMos^  1  Burr.  467,  and  Devon  v.  Watts^  Pougl.  86. 

ByleSy  Serj.  and  Asplandy  in  support  of  the  rule.  This  is  a  con- 
veyance of  all  the  trader's  property,  and  as  such  is  an  act  of  bank- 
ruptcy. It  is  a  fraudulent  conveyance  in  law,  as  tending  to  defeat 
and  delay  creditors,  however  honestly  intended  in  fact  Newton 
V.  Chantter,  7  EajJt,  138 ;  Stewart  v.  Moody^  1  Cr.  M.  &  R.  777 ;  s.  c. 
4  Law  J.  Rep.  (n.  s.)  Exch.  55;  Siebert  v.  Spooner;  Butchery.  Easio^ 
Dougl.  282,  and  JSi  parte  MarshalL  It  leaves  in  him  nothing  but 
an  equitable  interest  in  the  chattels,  which  cannot  be  taken  in  exe- 
cution. Metcalfy.  Scholey^  2  N.  R.  462,  and  Scott  v.  Sckoley^  8  East, 
467.  The  effect  therefore,  must  be  to  delay  his  creditors.  But  it  is 
said  this  is  not  an  act  of  bankruptcy,  because  a  new  consideration  was 
given  and  a  new  sum  advanced,  and  the  transaction  was  found  by 
the  jury  to  be  bond  fide.    But  even  assuming  that  a  deed  conveying 
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the  whole  of  a  trader's  property  is  not  fraudulent  if  he  gets  in  return 
a  consideration  of  some  value,  though  not  the  full  vcdue  of  the  pro- 
perty, as  contended  on  the  other  side,^  the  deed  in  this  case  conveyed 
all  the  property  of  the  bankrupt,  including  the  200/.  advanced,  or 
what  he  might  have  purchased  with  it  before  the  seizure,  so  that  the 
deed  leaves  him  nothing  to  carry  on  his  trade  with.  It  was,  indeed, 
held  in  Lunn  v.  T7iornton^  1  Com.  B.  Rep.  379 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  C.  p.  161,  that  a  grant  of  goods  not  belonging  to  the  grantor 
at  the  time  of  executing  the  deed  is  void,  unless  ratified  by  some  act 
of  the  grantor  after  the  property  in  the  goods  is  acquired  by  him. 
But  both  from  that  case  and  Tapfield  v.  Hillman^  8  Sc.  N.  R.  967; 
s.  o.  12  Law  J.  Rep.  (n.  s.)  C.  P.  311,  it  is  clear  that  a  deed  may  be  so 
framed  as  to  pass  after-acquired  property.  In  the  present  case,  the 
assignee  is  empowered  to  take  all  the  goods  on  Larke's  pren^ises,  and 
sell  them  whenever  be  thinks  proper.  They  also  argued  that  if  the 
deed  could  be  operative  at  all  as  against  the  assignees,  the  facts  con- 
nected with  it,  and  the  seizure  ana  sale  did  not  constitute  a  ''  trans- 
action" within  the  meaning  of  the  12  &c  13  Vict  c  106,  s.  133. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court.  Three 
points  were  raised  upon  the  discussion  of  this  rule.  Of  these,  two 
were  presented  plainly  in  the  course  of  the  trial ;  but  the  third,  al- 
though glanced  at,  was  not  brought  forward  and  intelligibly  stated 
until  after  the  jury  had  withdrawn  from  the  court,  and  been  absent 
for  some  time  considering  their  verdict.  Whether  a  point  so  pre- 
sented ought  to  be  allowed  as  ground  for  a  new  trial,  or  whether  the 
second  point  ought  to  be  determined  for  the  plaintiffs  or  for  the  de- 
fendant, becomes  an  immaterial  inquiry  in  the  view  we  take  of  this 
case ;  because  we  are  of  opinion  that  the  first  point  is  good  ;  that  the 
assignment  of  the  8th  of  April,  1850,  was,  under  the  circumstances, 
an  act  of  bankruptcy,  and  that,  therefore,  the  rule,  which  seeks  to  en- 
ter a  verdict  for  the  plaintiffs  for  315/.  ought  to  be  made  absolute. 
The  facts  necessary  to  raise  this  point  may  be  shortly  stated.  [He 
then  stated  the  facts  as  above.]  At  the  trial,  I  held,  for  the  purposes 
of  the  day,  that  the  assignment  would  not  be  an  aet  of  bankruptcy 
if  the  200/.  was  really  advanced,  and  the  deed  was  executed  bond  fide 
in  consideration  of  that  sum ;  and  evidence  having  been  adduced  by 
the  defendant  upon  this  and  other  points,  I  left  the  question  to  the 
jury,  who  found  that  the  deed  of  the  8th  of  April  was  executed  by 
Larke  bond  ^ fide  in  consideration  of  the  old  debt  and  the  further  ad- 
vance, and  that  the  further  advance  was  the  moving  cause  of  the 
deed.  My  brother  Byles  does  not  complain  of  that  finding ;  but  as- 
suming it  to  be  warranted  by  the  evidence,  contends  that  the  deed  is 
notwithstanding  an  act  of  bankruptcy.  [He  then  stated  the  contents 
of  the  deed.]  It  is  remarkable  that  no  decision  has  been  found  that 
bears  directly  upon  the  point  under  discussion.  It  cannot  be  of  very 
uncommon  occurrence,  and  the  counsel  on  either  side  are,  therefore, 
well  justified  in  observing  that  it  may  be  because  the  point  is  clear 

^  See  the  judgment  as  to  this  point 
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that  no  one  has  hitherto  ventured  to  raise  it.  Selying  upon  the  case 
of  Baxter  v.  PtUchard,  which  establishes  that  a  band  fide  sale  of  the 
whole  of  a  trader's  stock  at  a  fair  price  is  not  an  act  of  bankruptey, 
even  though  the  trader  intended  at  the  time  to  abscond  with  the 
money,  the  defendant's  counsel  contended  that  this  deed  was  not  an 
act  of  bankruptcy,  because  it  was  founded  upon  a  bond  fide  consi- 
deration  to  be  paid  for  the  deed ;  and  they  urged  that  the  amount  of 
the  consideration  was  immaterial,  provided  it  was  substantia],  and  the 
deed  was  executed  not  as  a  security  for  a  bygone  debt,  but,  as  found 
by  the  jury  in  this  case,  in  consideration  of  a  further  advance.  They 
produced  no  authority  bearing  directly  upon  the  subject,  but  they  re- 
ferred to  certain  expressions  which  fell  from  the  judges  in  Siebert  v. 
SpooneTj  and  particularly  to  the  language  of  the  late  Lord  Chief 
Justice  Tindal  in  the  case  of  Lindon  v.  Sharpey  to  show  that  a  future 
advance  would,  under  circumstances  like  the  present,  be  a  good  con- 
sideration for  a  deed  like  this.  On  the  other  hand,  the  counsel  for 
the  plaintiffs  adverted  to  the  well-known  rule  of  law,  that  the  assign* 
ment  of  the  whole  of  a  trader's  effects,  or  the  whole  with  a  trifling  or 
colorable  exception  only,  is  an  act  of  bankruptcy;  and,  extracting 
from  the  earlier  cases  the  reasons  given  for  this  rule,  contended  that 
this  deed  was  an  act  of  bankruptcy,  because  it  gave  the  defendant  a 
preference  for  his  debt,  because  it  necessarily  delayed  creditors,  even 
with  respect  to  the  balance  after  the  defendant  had  been  paid,  the 
trader's  equitable  interest  not  being  seizable  under  a  fieri  facias^  and 
because  the  goods  remaining  in  the  trader's  keeping  gave  him  a  false 
credit;  whereas,  in  truth,  he  had  legally  no  power  to  continue  his 
trade,  or  to  dispose  of  a  single  article  of  his  stock  if  the  deed  were 
good.  With  reference  to  the  advance,  and  the  finding  of  the  jury  in 
that  respect,  they  urged  that,  if  the  transaction  was  to  date  from  the 
1st  of  April,  when  the  advance  was  made,  it  was  in  effect  a  transfer 
of  all  the  trader's  stock,  worth  from  1,200^  to  1,500/.  for  a  bygone 
debt,  except  ^so  much  as  was  worth  200/.,  the  sum  advanced,  and  for 
which  alone  the  trader  got  an  equivalent ;  and  that  considering  the 
value  of  the  stock  and  the  trader's  liability,  this  was  a  trifling  excep- 
tion, and  the  deed  was,  notwithstanding,  an  act  of  bankruptcy.  And 
they  further  said,  that  if  the  transaction  is  to  be  viewed  from  the  real 
date  of  the  deed,  the  8th  of  April,  the  deed,  upon  its  face,  was  an  act 
of  bankruptcy ;  because  if  the  money  advanced  to  the  trader  was  at 
that  time  spent,  the  transfer  was  for  an  old  debt,  and  if  it  remained 
in  the  trader's  keeping,  it  passed  to  the  defendant  by  the  deed,  as  did 
also  any  property  which  the  trader  might  afterwards  acquire  in  ex- 
change for  the  money  which  he  had  before  received. 

The  next  question  is,  whether,  in  the  language  of  the  statute,  (12  & 
13  Vict.  c.  106,  8.  67,)  this  deed  is,  notwithstanding  the  finding  of 
the  jury,  "a  fraudulent  transfer  of  the  goods  and  chattels  of  the  tra- 
der, with  intent  to  defeat  or  delay  his  creditors."  Every  person  must 
be  taken  to  intend  that  which  is  the  necessary  consequence  of  his 
own  act ;  and  if  a  trader  make  a  deed  which  necessarily  has  the  effect 
of  defeating  or  delaying  his  creditors,  he  must  be  taken  to  have  made 
the  deed  with  that  intent    But  a  deed  which  has  the  effect  of  de- 
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feating  or  delaying  a  trader's  creditors  is,  by  the  policy  of  the  bank- 
rupt law,  a  fraudulent  deed ;  and  therefore  a  deed  which  has  that 
effect  is,  in  the  terms  of  the  act,  a  fraudulent  transfer  of  the  trader's 
goods  with  intent  to  defeat  or  delay  his  creditors.  The  sale  of  the 
whole  of  a  trader's  stock  to  a  band  fide  purchaser  for  a  fair  price  has 
been  held  not  to  come  within  the  rule,  even  though  his  creditors  may 
ultimately  be  delayed  or  defeated,  and  the  misapplication  of  the  pro- 
ceeds was  contemplated  by  the  trader  at  the  time  of  the  sale ;  because 
the  trader  gets  a  present  equivalent  for  his  goods,  and  the  sale  is 
strictly  in  the  course  of  his  business ;  and,  of  course,  the  sale  of 
part  of  a  trader's  stock  for  the  fair  price  of  that  part,  cannot  be  ob- 
jected to ;  but  the  sale  of  the  whole  for  the  price  of  a  part,  not  because 
the  trader  is  obliged  under  pressure  to  sell  his  stock  for  less  than  its 
value,  but  because  an  old  debt  is  taken  as  part  of  the  price,  though 
it  may  not  be  the  moving  cause  of  the  transfer,  admits  of  a  different 
consideration^  and  might  be  held  to  be  an  act  of  bankruptcy  without 
conflicting  with  former  decisions.  It  comes  within  all  the  mischief 
referred  to  by  the  counsel  for  the  plaintiff,  as  deduced  from  the  older 
cases ;  the  trader  gets  no  present  equivalent  for  the  stock ;  and  the 
transfer  having  the  effect  of  defeating  and  delaying  his  creditors, 
would  be  a  fraudulent  transfer,  with  intent  to  effect  that  object  But 
in  this  particular  case,  the  form  of  the  deed  makes  it  unnecessary  fur- 
ther to  consider  the  general  question.  It  recites  that  a  transfer  was 
made  not  only  for  the  further  advance  but  also  for  the  old  debt ;  and 
it  passes  not  only  all  the  trader's  stock  and  the  money  advanced,  if 
he  then  had  it  in  his  possession,  but  it  also  professes  to  give  to  the 
defendant  a  right  to  take  all  future  acquired  property,  even  though  it 
should  be  purchased  with  the  money  which  is  alleged  to  be  the 
consideration  for  the  transfer.  The  trader,  therefore,  gets  no  equiva- 
lent for  any  part  of  the  stock  transferred;  and  such  a  transfer  necessa- 
rily defeats  and  delays  his  creditors,  and  is  an  act  of  bankruptcy  with- 
out fraud  in  fact.  In  this  latter  view  of  the  case  it  would  be  un- 
necessary to  examine  the  cases  of  Siebert  v.  Spooner  and  Lindon  v. 
Sharp;  but  it  may  be  convenient  to  consider  to  what  extent  they  may 
be  relied  upon  as  supporting  the  general  argument  of  the  defendant's 
counsel  We  find  nothing  in  Siebert  v.  Spooner  which  can  assist  the 
defendant.  The  judges  there  speak  of  a  conveyance  being  good 
where  an  equivalent  is  given ;  but  they  mean,  and  Baron  Alderson 
says  that  he  means,  to  speak  of  a  sale  or  transfer  for  full  considera- 
tion. In  Lindon  v.  Sharpy  the  only  point  was,  whether  the  transfer 
of  all  a  trader's  property  for  a  bygone  debt  was  an  act  of  bankruptcy, 
the  deed  containing  no  stipulation  for  further  advances,  although  the 
trader  might  reasonably  expect  that  such  advances  would  be  made. 
What  would  have  been  the  opinion  of  the  court  if  there  had  been 
such  a  stipulation  does  not  appear ;  but  the  Lord  Chief  Justice  is  re- 
ported to  have  said,  "  that  if  it  had  been  the  case  of  a  conveyance 
upon  a  bond  fide  purchase  by  the  defendant,  the  transaction  would 
have  been  protected  on  the  principle  laid  down  in  Baxter  v.  Pritchr 
ardf  and  some  other  cases  referred  to ;  or  if  it  had  been  an  assign- 
ment by  way  of  security  to  the  bank  for  advances  thereafter  to  be 
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made,  the  observation  of  Lord  Eenyon,  in  Whiiwell  v.  Thompson 
would  have  applied  strongly  in  favor  of  the  defendant."  What  thas 
fell  from  the  Lord  Chief  Justice  is  carefully  expressed*  He  adopts 
Baxter  v.  Pritchardj  and  says  that  a  band  fide  sale  would  be  protect- 
ed. He  says  merely  that  Lord  Kenyon's  observations  would  strongly 
apply  where  the  assignment  is  by  way  of  security  for  future  advances. 
Lord  Kenyon  said,  in  WhUwell  v.  Thompson,  that  it  never  could  be 
taken  to  be  law  that  a  trader  could  not  sell  his  property  when  his 
affairs  became  embanassed,  or  assign  them  to  a  person  who  shall 
assist  him  in  his  difficulties  as  a  security  for  any  advance  such  per- 
son might  make  to  him.  Baxter  v.  Pritchard  fully  bears  out  the  first 
branch  of  this  proposition ;  but  the  second,  if  put  fon^^ard  as  an  ab- 
stract proposition,  that  a  trader  may  assign  the  whole  of  his  property 
for  future  advances,  would  require  further  consideration  before  we 
could  adopt  it  to  the  full  extent  But  upon  reference  to  the  case  of 
Whittoell  V.  Thompson,  it  will  be  found  that  Lord  Kenyon  did  not  in* 
tend  to  lay  down  any  such  proposition.  That  was  an  action  of  trover 
to  recover  two  leases  that  had  been  deposited,  by  two  traders  in  part- 
nership, bond  fide  with  the  defendant,  as  a  security  for  the  due  pay- 
ment of  two  bills  accepted  by  the  defendant  for  their  accommodation. 
It  turned  out  upon  inquiry  that  before  the  deposit  one  of  the  traders 
bad  committed  an  act  of  bankruptcy,  and  that  the  other  trader  com- 
mitted an  act  of  bankruptcy  some  time  after  the  deposit  had  been 
made;  and  it  then  became  a  question  how  far  the  deposit  of 
the  leases  was  affected  by  the  acts  of  bankruptcy  so  proved.  It  was 
with  reference  to  the  question  so  raised  that  Lord  Kenyon  used  the 
expressions  to  which  allusion  has  been  made ;  and  as  it  was  not  even 
suggested  that  the  deposit  of  the  leases  amounted  to  an  act  of  bank- 
ruptcy, that  learned  judge  could  not  have  intended  his  observations 
to  apply  to  a  state  of  things  not  in  any  way  under  discussion  before 
him.  But  it  is  unnecessary  to  pursue  this  subject  further.  The  deed 
here  is  not  for  future  advances,  but  for  a  present  payment  and  a  by- 
gone debt  It  conveys  all  the  trader's  property,  including  the  ad- 
vance, and  any  property  purchased  with  the  advance.  It  necessarily 
defeats  and  delays  creditors,  and  is  therefore  an  act  of  bankruptcy. 
For  these  reasons  we  are  of  opinion  that  the  rule  to  enter  the  verdict 
must  be  made  absolute*  Bule  absolute. 


Doe  d.  Roberts  v.  Mosttn.^ 

April  20, 1852. 

Inchsure  Act — Award — Time  of  making — Appointment  of  Com* 

missioner — Proof 

A  local  inclosare  act,  after  providing  for  the  appointment  of  commissioners,  and  the  allot- 

1  21  Law  J.  Sep.  (n.  s.)  G.  F.  178. 
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ment  of  certain  laods,  enacted  **  that  tvo  awards  should  be  made  hj  J.  C.  (one  of  the 
comtnissioners)  within  six  years  from  the  passine  of  the  act,**  and  pointed  ont  the  mode 
in  which  J.  C.'s  place  was  to  be  filled  np  by  election :  — 

Mddj  that  the  clause  as  to  the  making  of  the  award  was  directory  only,  and  that  where  the 
award  was  made  after  the  six  years  the  allotment  was  not,  therefore,  nugatory. 

Held,  also,  that  an  award  made  alter  J.  C.*s  death  bjr  a  person  who  had  acted  in  the  same 
capacity,  was  sufficient  withoat  proof  of  his  havrng  been  formally  appointed  to  succeed 
J.  C.  in  the  mode  specified  by  the  act,  following  Doe  d.  Nanney  v.  Gore^  2  Mee.  &  W,  321. 

Ejectment.  At  the  trial  before  Williams,  J.,  at  the  Summer  Assi- 
zes at  Ruthin,  it  appeared  that  the  land  in  question  had  formed  part 
of  some  land  comprehended  in  an  inclosure  act.    The  act,  51  Geo.  3« 

c.  118,  was  passed  in  1811,  and  after  providing  for  the  allotment  of 
portions  of  the  land  to  several  persons,  including  the  father  of  the  les- 
sor of  the  plaintiff,  contained  a  clause  which  enacted,  section  37,  that 
<<  two  Awards  and  two  maps  or  plans,  in  the  manner  and  form  prescribed 
by  41  Geo.  3,  c.  109,  s.  35,  shall  be  made  by  John  Calveley  (one  of  the 
commissioners)  within  the  space  of  six  years  from  the  passing  of  this 
act."  No  a\^ard  was  made  until  1830,  when  an  award  was  made 
containing  an  allotment  of  the  land  in  question  to  the  lessor  of  the 
plaintiff's  father.  The  lessor  of  the  plaintiff's  father,  being  only  tenant 
for  life,  had  sold  his  allotment  to  the  defendant,  and  the  lessor  of  the 
plaintiff,  the  reversioner,  now  sought  to  recover  the  land.  The  award 
was  not  made  by  John  Calveley,  who  died  in  1819,  but  by  J.  C.  Hughes, 
who  was  proved  to  have  perlbrmed  the  duties  of  Calveley  from  the 
time  of  his  death.    By  section  5  of  the  act,  a  particular  mode  was 

Jointed  out  for  the  election  of  a  new  commissioner  in  the  place  of 
ohn  Calveley  upon  his  decease.  There  was  no  evidence  as  to  the 
mode  of  J.  C.  Hughes's  appointment  as  commissioner.  Several  points 
were  made  at  the  trial,  and  a  verdict  found  for  the  plaintiff,  with  leave 
tp  the  defendant  to  move  to  enter  a  verdict  upon  the  points  reserved. 

April  20.  22.  V.  Williams  moved  accordingly.  The  award  upon 
which  the  plaintiff  relies,  purports  to  be  made  by  J.  C.  Hughes,  and 
there  is  no  evidence  that  he  was  appointed  in  the  manner  in  which 
new  commissioners  are  required  by  the  act  to  be  appointed. 

[Jervis,  C.  J.  Doe  d.  Nanney  v.  Gore  shows  that  this  is  unneces- 
sary. 

Williams,  J.  It  was  proved  that  he  acted  as  a  commissioner, 
which  is  sufficient.] 

The  award  in  this  case  was  made  too  late.  By  section  37,  it  should 
have  been  made  within  six  years  from  the  passing  of  the  act. 

Jervis,  C.  J.    I  am  of  opinion  that  there  ought  to  be  no  rule.   Doe 

d.  Nanney  v.  Gore  is  an  answer  to  the  first  objection.  Upon  the  other 
question,  I  think  that  section  37  is  directory  only.  It  is  clear  that  if 
an  allotment  is  made  by  the  commissioners  immediately,  and  then 
five  years  afterwards  an  award  is  made  within  six  years  of  the  passing 
of  the  act,  the  allotment  would  stand  good ;  but  it  is  said,  it  at  the 
end  of  the  six  years  an  award  has  not  been  made,  all  would  be  com- 
mon again.     Unless  there  be  very  strong  words,  the  Court  would  not 
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be  inclined  to  hold  that  thid  is  the  meaning  of  the  act,  leading,  as  it 
does,  to  a  manifest  absurdity.  In  my  opinion,  the  words  are  d^ectory 
only,  and  lead  to  no  absurdity. 

Cbesswell,  J.  I  am  of  the  same  opinion.  This  statute  is  not  like 
the  case  of  an  ordinary  submission  to  arbitration  with  a  proviso  that 
the  award  shall  be  made  within  a  certain  time.  The  act  directs 
certain  land  to  be  inclosed,  and  certain  persons  are  to  be  appointed 
commissioners  to  make  allotments.  Then  the  clause  follows,  enact- 
ing that  an  award  shall  be  made  within  a  certain  time.  I  think  that 
this  clause  is  directory  only,  and  that  there  ought  to  be  no  rule. 

Williams,  J.  and  Talfourd,  J.  concurred. 

iZufe  refused. 


Austin  &  Another  v*  The  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company.^ 

Maj  1,  3,  1852. 

Carriers  by  Railway  —  Negligence  of  Servants —  Ticket — Restric- 
tion of  Liability. 

A  railway  company  letting  tracks  for  hire  for  the  conveyance  of  horses,  delivered  to  the 
owner  of  the  norses  a  ticket,  in  which  it  was  stated  that  the  owners  were  to  undertake  all  risks 
of  injury  by  conveyance  and  other  contingencies,  and  farther  stipulated  that  the  company 
woald  not  be  liable  for  any  damages,  however  caused,  to  horses  or  cattle :  — 

Beldf  that  the  owner  of  the  horses  could  not  recover  for  damage  done  to  them  through  the 
breaking  of  an  axle,  which  was  attributable  to  the  culpable  negligence  of  the  company's 
•    servants. 

Case.  The  declaration  stated  that  whereas  the  defendants,  before 
and  at  the  time,  &c.,  were  the  owners  of  and  proprietors  of  certain 
railways,  to  wit,  the  Manchester,  Sheffield,  and  Lincolnshire  Railway, 
and  were  possessed  of  certain  carriages  and  trucks  used  by  them  for 
the  carriage  and  conveyance  of  passengers,  and  horses,  cattle,  goods, 
and  chattels,  in  and  upon  and  along  the  said  railways  and  certain  other 
railways,  to  wit,  the  East  Lincolnshire  Railway  and  the  Eastern  Coun* 
ties  Railway,  from  a  certain  place,  to  wit.  New  Holland,  in  the  county 
of  Lincoln,  to  a  certain  other  place,  to  wit,  the  Shoreditch  station  of 
the  Eastern  Counties  Railway,  in  the  county  of  Middlesex,  and  to 
divers  other  places  upon  the  several  railways  aforesaid,  for  hire  and 
Ifeward,  and  did  before  and  at  the  time,  &c.,  exercise  and  carry  on  the 
business  of  common  carriers  for  hire,  and  were  commonly  employed 
to  carry  and  convey  passengers,  horses,  &c.,  from  New  Holland  afore- 


1  21  Law  J.  Rep.  (n.  s.)  C.  P.  1 79 ;  10  Com.  B.  Rep,  454.  An  action  had  previoiisly 
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said  to  the  said  Sboreditch  station,  and  from  and  to  divers  other  places 
in  and  upon  and  along  the  said  railways.  And  whereas,  during  all 
the  time  aforesaid,  according  to  the  usual  and  known  course  of  business 
by  the  defendants,  and  persons  employing  them  to  carry  passengers, 
horses,  &a,  by  the  said  railways,  it  was  incumbent  upon  and  the  duty 
of  the  defendants  to  cause  due  and  proper  care  to  be  taken  and  proper 
and  reasonable  and  sufficient  provision  to  be  made  from  time  to  time 
during  any  such  journey  as  aforesaid,  on  which  any  passengers,  horses, 
&c.,  were  being  conveyed  by  the  defendants,  in  order  to  guard  and 
provide  against  the  friction  of  and  arising  during  the  said  journey  from 
the  wheels  and  axles  of  the  said  trucks  and  carriages  wherein  such 
passengers,  horses,  &c,  were  being  carried  and  conveyed,  and  the  parts 
of  the  said  trucks  and  carriages  near  to  and  in  contact  and  connected 
with  the  said  wheels  and  axles,  and  in  order  to  guard  and  provide 
against  fire  being  produced  by  such  friction,  and  to  preserve  such  car- 
riages and  trucks  as  last  aforesaid,  and  the  wheels  and  axles  thereof, 
and  such  parts  thereof  as  aforesaid  from  being  broken  and  injured  by 
such  friction  and  fire  as  aforesaid,  and  during  all  the  time  aforesaid, 
according  to  the  said  course  of  business  then  practised  and  observed 
by  the  defendants  and  persons  so  employing  them  as  aforesaid,  the 
persons  so  employing  them  had  no  power  or  control  over  the  manage- 
ment of  any  of  the  said  trucks  or  carriages  during  any  such  journey 
aforesaid,  nor  were  they  permitted  or  allowed  to  do  any  such  things  as 
were  proper  or  necessary  to  guard  against  such  friction  and  fire  as 
aforesaid,  or  to  preserve  the  said  carriages,  trucks,  wheels,  axles,  or 
other  parts  aforesaid  from  being  broken  and  injured,  and  without  cer- 
tain reasonable  and  proper  provision  being  made  against  such  friction 
and  fire  as  aforesaid,  during  such  journeys  as  aforesaid,  passengers, 
horses,  &c,  cannot  and  could  not  at  the  time  aforesaid  be  safely  carried 
or  conveyed  in  such  trucks  and  carriages  by  or  along  the  said  railways. 
And  whereas  the  plaintiffs  heretofore,  and  whilst  the  defendants  were 
such  carriers  as  aforesaid,  and  whilst  such  course  of  business  as  afore- 
said was  observed  and  practised,  to  wit,  on  the  23d  day  of  February, 
A.  D.  1849,  delivered  to  the  defendants,  to  wit,  at  New  Holland  afore- 
said, that  is  to  say,  at  the  railway  station  there,  divers  horses,  mares, 
and  geldings,  to  wit,  &c.,  of  the  plaintiffs,  of  great  value,  to  wit,  &c., 
to  be  carried  and  conveyed  by  the  defendants  for  the  plaintiffs|  to  wit, 
in  and  upon  divers,  to  wit,  three  of  the  said  trucks  and  carriages,  and 
in  and  upon  and  adong  the  said  railways,  for  hire  and  reward  to  the 
defendants  in  that  behalf,  to  wit,  for  the  charge  hereinafter  mentioned 
from  New  Holland  aforesaid  to  the  Shoreditch  station  aforesaid,  ac- 
cording to  the  usual  and  known  course  of  business  so  practised  and 
observed  as  aforesaid,  except  so  far  as  the  same  was  altered  or  qualified 
by  certain  terms  expressed  as  hereinafter  mentioned  in  a  certain  note 
or  ticket  then  by  the  defendants  prepared  and  produced  to  the  plain- 
tiffs. That  it  was  in  and  by  the  said  note  or  ticket  expressed  that  the 
sum  charged  to  the  plaintiffs  in  respect  of  the  premises  was  the  sum 
of  221.  10s.,  being  71,  10s.  for  each  of  the  said  three  trucks,  and  that 
the  said  ticket  was  issued,  subject  to  the  plaintiffs'  undertaking  to  bear 
all  the  risks  of  injury  by  conveyance  and  other  contingencies,  and  that 
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the  plaintiiffl  were  required  to  see  to  the  efficiency  of  the  carriages  be- 
fore they  allowed  their  horses  or  live  stock  to  be  placed  therein,  and 
that  the  charge  being  for  the  use  of  the  railway  carriages  and  loco- 
motive power  only,  the  defendants  would  not  be  responsible  for  any 
alleged  defects  in  their  carriages  or  trucks  unless  complaint  was  made 
at  the  time  of  booking,  or  before  the  same  left  the  station,  nor  for  any 
damages,  however  caused  to  horses,  cattle,  or  live  stock  of  any  descrip- 
tion travelling  upon  the  said  railways  or  in  the  defendants'  vehicles ; 
and  the  defendants  then  accepted  and  received  from  the  plaintiffs  the 
said  horses  to  be  so  carried  and  conveyed  as  aforesaid  according  to  the 
usual  known  course  of  business  then  practised  and  observed  as  afore- 
said, except  so  far  as  the  same  was  varied  or  qualified  by  such  terms 
as  aforesaid.  That  although  the  defendants  did  then  and  there  accept 
and  receive  of  and  from  the  plaintiffs  the  said  horses,  &c.,  for  the  pur- 
pose aforesaid,  and  did  then  and  there  place  them  in  and  upon  divers, 
to  wit,  three  of  the  said  trucks  and  carriages  of  them,  the  defendants, 
for  the  purpose  of  being  carried  and  conveyed  as  aforesaid,  the  effi- 
ciency of  which  said  trucks  and  carriages  the  plaintiffs  then  saw  to, 
and  were  satisfied  with  before  the  said  horses,  &c.,  were  placed  therein, 
and  the  said  horses,  j&c.,  were  then  booked,  and  the  said  trucks  and 
carriages,  with  the  said  horses,  &c.,  therein,  then  left  the  said  station 
upon  such  journey  as  aforesaid,  yet  the  defendants,  &c.,  not  regarding* 
&c.,  did  not,  nor  would  during  the  said  journey,  cause  due  and  proper 
care,  or  any  care,  or  cause  proper  or  reasonably  sufficient  provision  to 
be  taken  or  made  in  order  to  provide  against  the  friction  arising  during 
the  said  journey  of  and  from  the  wheels  and  axles  of  the  said  trucks 
and  carriages  wherein  the  said  horses,  &c.,  were  so  placed  as  aforesaid, 
and  were  being  carried  on  the  said  journey,  and  of  and  from  the  said 
parts  of  the  said  trucks  and  carriages  near  to  and  in  contact  and  con- 
nected with  the  said  wheels  and  axles,  or  in  order  to  guard  and  provide 
against  fire  being  produced  by  such  friction,  or  to  preserve  the  said 
trucks,  carriages,  wheels,  axles,  and  other  such  parts  as  aforesaid,  from 
being  injured  and  broken  by  such  fire  and  friction,  but  altogether  grossly 
and  culpably  neglected  and  omitted  so  to  do,  by  reason  whereof  and 
of  the  gross  and  culpable  negligence  of  the  defendants  in  that  behalf, 
and  after  the  carriages  and  trucks  with  the  said  horses,  &c.,  therein 
had  left  the  station,  and  whilst  the  same  were  under  the  direction  and 
control  of  the  defendants,  one  of  the  axles  of  one  of  the  said  trucks 
and  carriages,  to  wit,  a  truck  and  carriage  wherein  divers,  to  wit,  seven 
of  the  said  horses,  &c.,  were  then  being  carried  and  conveyed  on  the 
said  journey,  and  the  wheels  connected  with  the  said  axle  became 

Sreatly  heated  by  such  friction  as  aforesaid,  and  fire  was  thereby  pro- 
uced  in,  upon,  and  about  the  said  wheel  and  axle,  and  the  said  parts 
of  the  said  truck,  and  carriage  near  the  said  truck,  and  carriage  thereby 
then  became  and  was  during  the  said  journey  and  after  the  same  had 
left  the  station,  and  long  after  the  booking  of  the  said  horses,  &c., 
dangerous  and  unfit  for  the  future  carriage  and  conveyance  of  the  said 
horses,  &c.,  upon  the  said  journey,  of  ail  which  the  defendants  then 
had  notice,  and  were  then  requested  by  the  plaintiffs  either  to  cause 
to  be  made  proper  and  reasonably  sufficient  provision  against  the  said 
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friction,  and  the  fire  occasioned  thereby,  or  else  to  carry  and  convey 
the  said  horses,  &c.,  for  and  on  the  remainder  of  the  said  journey  in 
some  other  carriage  fit  and  proper  in  that  behalf,  which  they,  the  de« 
fendants,  then  wholly  neglected  and  refused  to  do.     That  after  such 
fire  had  been  produced  by  such  friction  as  aforesaid,  in,  upon,  and 
about  the  said  wheel  and  axle  and  the  said  parts  near  to  and  in  con* 
tact  and  connexion  therewith  of  the  said  truck  and  carriage  wherein 
the  said  last-mentioned  horses  then  were  being  carried  and  conveyed, 
and  after  the  said  truck  and  carriage  had  thereby  become  dangerous 
and  unfit  for  the  further  carriage  and  conveyance  of  the  said  horses, 
&C.,  and  whilst  the  same  continued  and  was  so  dangerous  and  unfit, 
and  after  the  defendants  had  notice  thereof,  and  after  the  defendants 
had  been  so  requested  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, although  they,  the  defendants,  then  could  and  might  and  ought 
to  have  caused  to  be  made  proper  and  reasonably  sufiicient  provisions 
against  such  friction  as  aforesaid,  and  the  fire  occasioned  thereby,  or 
else  have  carried  the  said  horses,  &c.,  for  and  on  the  remainder  of  the 
said  journey  in  some  other  carriage  fit  and  proper  in  that  behalf^  and 
although  a  suitable  and  convenient  opportunity  for  removing  the  said 
horses,  &c.,  into  a  safe,  fit,  and  proper  truck  and  carriage  in  that  behalf, 
then  and  when  and  after  the  defendants  were  so  requested  as  afore* 
said,  and  before  the  said  axle  so  broke  as  hereinafter  mentioned, 
occurred  and  offered  itself,  as  they,  the  defendants,  then  well  knew, 
nevertheless  they,  the  defendants,  so  contriving,  &c.,  and  disregarding 
their  duty  to  the  plaintifis  and  the  said  request  of  the  plaintiffs  in  that 
behalf,  then  recklessly,  culpably,  and  with  gross  negligence,  and  total 
disregard  to  the  safe  and  proper  conveyance  of  the  said  horses,  &c., 
and  against  the  will  of  the  plaintiffs,  and  well  knowing  the  said  truck 
and  carriage  to  be  so  dangerous  and  unfit  as  aforesaid,  continued  to 
carry  and  caused  to  be  carried  the  said  horses,  Sec,,  on  the  isaid  journey 
idong  the  said  railways  in  the  said  truck  and  carriage  so  having  be- 
come during  the  said  journey  and  then  still  being  so  dangerous  and 
unfit  as  aforesaid,  without  making  proper  or  reasonably  sufficient  pro- 
visions against  friction  as  aforesaid,  or  the  fire  occasioned  thereby, 
until  the  said  axle  became  farther  heated  by  such  friction  as  aforesaid, 
and  until  further  fire  was  then  produced  upon  and  about  the  said 
wheel  and  axle  and  the  parts  of  the  said  truck  and  carriage  near 
to  and  in  connexion  and  contact  therewith,  and  until  the  said  axle  by 
reason  of  such  friction,  and  the  heat  and  fire  occasioned  thereby,  and 
by  and  through  the  gross  and  culpable  negligence  and  grossly  improper 
conduct  of  the  defendants  in  that  behalf,  then  became  and  was  so 
weakened,  injured,  and  worn  away  that  the  same,  during  the  said 
journey,  to  wit,  on  the  day  and  year  aforesaid,  broke  and  gave  way 
and  snapped,  and  thereby  the  said  truck  or  carriage  wherein  the  said 
last-mentioned  horses,  &c.,  were  so  being  carried  as  aforesaid,  was 
then  violently  thrown  out  of  its  proper  position  on  the  rails  of  the 
railway,  along  which  the  same  was  then  passing,  and  the  said  lastp 
mentioned  horses,  &c.,  then  being  therein,  were  then  thrown  violently 
down  and  greatly  lamed  and  otherwise  injured  insomuch  that  one  of 
the  said  mares  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of 

43* 
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502.,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  by  reason 
of  such  injury  died,  and  the  remainder  of  the  horses  in  consequence 
of  such  injuries  became  deteriorated.  And  the  plaintiiis  were  obliged 
to  spend  a  large  sum  for  the  cure  of  the  said  horses,  &c.  Avermenti 
that  the  said  damages  and  injury  to  the  said  horses  were  entirely 
occasioned  by  the  gross  negligence  and  gross  miseondtlct  of  the  de- 
fendants in  manner  aforesaid,  and  were  not  caused  by  any  insuffidency 
or  defects  existing  in  the  said  truck  or  carriage  beunre  or  at  the  time 
the  said  horses  were  placed  therein,  at  the  time  of  such  booking  as 
aforesaid,  on  or  before  or  when  the  same  left  the  station  as  aforesaid, 
nor  by  any  injury  or  risk  of  injury  by  conveyance  or  other  contingencyi 
&c. 

Second  count  in  trover. 

Pleas— -first,  not  guilty ;  secondly,  as  to  the  first  count,  that  the 
alleged  injury  was  occasioned  by  conveyance  and  other  contingencies 
within  the  true  intent,  meaning  and  effect  of  the  said  note  or  ticket 
in  that  count  mentioned,  and  not  by  the  negligence  or  misconduct  of 
the  defendants  in  that  behalf;  thirdly,  to  the  first  count,  that  the 
damage  and  injury  to  the  said  horses,  &c.  were  occasioned  by  the  in- 
sufficiency of  and  defects  existing  in  the  said  truck  or  carriage  at  the 
time  when  the  said  last-mentioned  horses,  &c  were  placed  therein. 

At  the  trial,  before  the  Chief  Justice,  at  the  sitting  in  London,  af- 
ter Hilary  term,  1852,  the  ticket  set  out  in  the  declaration  was  pro- 
duced, and  the  facts  stated  in  the  first  count  of  the  declaration  were 
proved;  and  his  lordship  left  to  the  jury  the  question  whether  due 
care  had  been  exercised  by  the  servants  of  the  defendants.  The 
jury  found  in  the  negative,  and  returned  a  verdict  for  the  plaintiffs, 
the  Lord  Chief  Justice  saying  that  the  question  whether  there  had 
been  such  negligence  as  entiued  the  plaintiffs  to  a  verdict  was  on  the 
record.  No  evidence  was  given  of  a  conversion;  but  the  verdict 
having  been  entered  for  the  plaintiffs  on  the  second  count  also  by  in- 
advertence, it  was  agreed  between  the  parties  that  it  must  be  altered 
and  entered  for  the  defendants. 

Watson  having  obtained  a  rule  nisi  to  arrest  the  judgment,  or  for  a 
new  trial,  on  the  ground  of  misdirection, 

May  1.  Macaulapy  Rew^  and  West  showed  cause.  The  plaintiflfs 
contend  that  the  declaration  charges  the  defendants  with  a  direct 
misfeasance.  The  contract  which  is  stated  in  the  declaration  must 
be  taken  to  be  subject  to  the  duty  of  the  defendants  to  grease  the 
wheels.  It  is  said  on  the  other  side  that  firom  the  terms  of  the  ticket 
the  company  is  not  to  be  liable  for  damage  happening  by  any  means ; 
but  surely  the  exemption  of  the  company  from  liability  must  be  sub- 
ject to  the  qualification  that  the  company  must  do  its  duty ;  and  the 
ticket  does  not  constitute  the  whole  of  the  contract  The  cases  de- 
cided upon  the  effect  of  notices  given  by  earners  prior  to  the  Car- 
riers Act,  throw  some  light  upon  the  subject  Gamelt  v.  Willan^  5 
BL  &  Aid.  53,  and  Beck  v.  Evans,  16  East,  244,  show  that  the  restrict 
tion  of  a  carrier's  liability  by  notice  is  subject  to  his  acting  with  pro- 
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priety.  In  Shaw  v.  Uie  York  and  North  Midland  Railway  Company^ 
13  Q.  B.  Rep.  347 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Q.  B.  181,  the  court 
seemed  to  intimate  that  a  railway  company  would  be  liable  for  not 
providing  a  sufficient  carriage.  Lyon  v.  Milles^  5  East,  428,  was 
there  referred  to  as  an  authority  on  that  point.  In  that  case  it  was 
held  that  a  carrier  by  water  impliedly  promised  to  have  a  vessel  fit 
for  the  purpose.  In  the  present  case  it  was  the  duty  of  the  company 
to  have  a  properly  greased  carriage.  The  dedaxation  states  the  duty 
to  grease,  and  a  contract  subject  to  that  duty.  It  would  be  contrary 
to  reason  and  without  the  support  of  authority  to  say  that  the  ex- 
emption mentioned  in  the  ticket  includes  wilful  misfeasance.  If  this 
case  be  treated,  in  the  first  place,  as  one  of  carriers  seeking  to  limit 
their  liability,  then  it  will  be  remembered  that  in  all  cases  of  that 
sort  down  to  Wyld  v.  Pickfordy  8  Mee,  &  W.  443 ;  s.  c.  10  Law  J. 
Rep.  (n.  s.)  Exch.  383,  it  was  held  thatr  although  notices  by  carriers 
restricting  their  liability  were  binding,  yet  they  did  not  exempt  from 
liability  for  gross  negligence,  and  that  gross  negligence  may  be  de- 
fined to  be  actual  negligence.  But  the  case  does  not  differ  if  it  be 
treated,  in  the  second  place,  as  one  of  special  contract.  In  Wyld  v. 
Pickfordj  Parke,  B.,  says,  that  the  use  of  a  notice  is  either  on  the 
ground  of  fraud  or  of  a  limitation  of  a  liability  by  contract.  The  sub- 
ject is  fully  discussed  by  Mr.  Justice  Story,  in  his  Treatise  on  Bail- 
ments, ss.  551,  557.  It  seems  clear  from  the  authorities  that  general 
words  such  as  are  here  used  will  not  exempt  carriers  from  loss  arising 
from  the  non-performance  of  their  own  duty.  Owen  v.  Burnett^  2  Cr. 
&  M.  353 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Exch.  76,  and  Chippendale  v. 
The  Lancashire  and  Yorkshire  Railway  Company^  21  Law  J.  Rep. 
(n.  s.)  Q.  B.  22 ;  s.  c.  7  Eng.  Rep.  395,  may  be  cited  on  the  other  side, 
but  the  risk  which  caused  the  damage  there  may  be  conceded  to 
be  one  which  would  fall  within  the  exemption  in  the  ticket 

May  1  and  3.  Watson  and  Hawkins  in  support  of  the  rule.  This 
is  a  case  of  an  express  special  contract,  and  that  such  a  contract  is 
lawful  cannot  be  questioned  for  a  moment.  It  is  conceded  that  the 
defendants  were  not  bound  to  carry  the  horses  as  common  carriers, 
and  it  must  be  further  conceded  that  they  were  not  in  the  position  of 
ordinary  bailees  for  hire.  The  question,  then,  is,  what  the  contract 
means.  The  effietot  of  it  surely  is,  that  the  defendants  were  not  to  be 
liable  in  respect  of  horses  for  any  damage  however  occasioned.  John- 
son  V.  The  Midland  Railway  Company^  4  Exch.  Rep.  367 ;  s.  c.  18 
Law  J.  Rep.  (n.  s.)  Exch.  366,  shows  that  railway  companies  are 
bound  to  carry  only  acceding  to  what  they  publicly  profess  to  do. 

[Jbrvis,  C.  J.  The  words  "  other  contingencies,"  in  the  ticket,  in 
respect  of  which  the  company  exempts  itself  from  liability,  must  surely 
mean  other  contingencies  by  conveyance.  The  contingency  here  was 
not  by  conveyance.] 

Those  words  must  mean  other  contingencies  on  the  journey  from 
New  Holland  to  London. 

[Jesvis,  C.  J.     On  the  finding  of  the  jury,  as  it  stands,  it  is  said 
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that  the  company  has  a  right  to  be  grossly  negligent,  and  will  be  lia- 
ble for  nothing  whatever.] 

HifUon  V.  Dibbefiy  2  Q.  B,  Rep.  646 ;  s.  c  11  Law  J.  Rep,  (n.  s.) 
Q.  B.  113,  shows  that  gross  negligence  will  not  make  them  liable. 

[Jgrvis,  C.  J.  Mast  they  not  act  as  common  canrierB,  except  so 
far  as  they  limit  their  liability  by  the  ticket  ?  It  seems  an  alarming 
proposition  to  say  that  they  can  exempt  themselves  from  all  liability. 
If  they  are  allowed  to  do  so  in  respect  of  goods,  why  sboold  they  not 
be  able  to  do  it  in  the  case  of  passengers  ?  Supposing  they  were  to 
be  treated  as  grataitous  bailees,  would  they  not  be  liable  for  gross 
negligence  ?] 

It  is  submitted  that  the  express  terms  of  the  contract  exempt  them 
from  all  liability  as  to  horses,  and  that,  therefore,  the  rule  should  be 
made  absolute.  Our.  adv,  vulL 

May  8.  Cresswell,  J.,  delivered  the  judgment  of  the  court  After 
stati  ng  the  pleadings  and  what  took  place  at  the  trial,  be  proceeded :  The 
questions  so  raised  were  afterwards  fully  and  ably  argued,  and  we  have 
taken  some  days  to  consider  the  various  authorities  refeired  to,  and  are 
now  of  opinion  that  the  rule  for  arresting  the  judgment  must  be  made 
absolute.  The  declaration  appears  to  have  been  drawn  with  care  in 
order  to  avoid  the  objection  upon  which  the  demurrer  in  Shaw  v.  The 
York  and  North  Midland  Railway  Company  and  this  case  proceeded, 
and  to  lead  to  the  supposition  that  there  was  some  duty  cast  upon 
the  defendants  beyond  that  which  arose  out  of  the  special  contract 
made  between  them  and  the  plaintiffs ;  but  after  all  the  allegations 
as  to  the  usual  and  known  course  of  business  practised  and  observed 
by  the  defendants,  the  plaintiffs  found  themselves  obliged  to  aver 
that  their  horses  were  delivered  to  the  defendants  to  be  carried  ac- 
cording to  the  usual  and  well  known  course  of  business  so  practised 
and  observed,  except  so  far  as  the  same  was  altered  or  qualified  by 
certain  terms  expressed  in  a  certain  note  or  ticket  then  by  the  de- 
fendants prepared  and  produced  to  the  plaintiflfs.  [The  learned  judge 
here  read  the  ticket]  Notices  of  various  kinds  have  from  time  to 
time  been  published  by  common  carriers,  with  a  view  to  limit  the  re- 
sponsibility cast  upon  them  by  common  law.  At  one  period  there 
was  a  disposition  in  our  courts  to  hold  that  common  carriers  could 
not  by  their  notices  shake  off  that  responsibility ;  but  Mr.  Stoiy  in 
his  work  on  Bailments,  549,  observes,  "  The  right  of  making  such 
qualified  acceptances  by  common  carriers  seems  to  have  been  asserted 
in  early  times.  Lord  Coke  declared  it  in  a  note  to  Southcote's  case, 
4  Rep.  83,  and  it  was  admitted  in  Morse  v.  iS/we,  1  Vent.  238.  It  is 
now  fully  recognized  and  settled  beyond  any  reasonable  doubt  in 
England."  For  this  assertion  he  cites  a  number  of  authorities,  and 
we  think  that  he  has  drawn  a  correct  conclusion  from  them.  The 
question  to  be  considered  then  is,  what  was  the  true  nature  of  the 
contract  entered  into  between  the  parties  in  this  case  ?  The  ticket 
which  contains  the  terms  of  the  contract  was  issued  subject  to  the 

1  Jebvib,  C.  J.,  Crksswell,  J.  and  Wiuxiams,  J. 
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owner's  undertaking  to  bear  all  the  risk  of  injury  by  conveyance  or 
other  contingencies.  If  this  had  been  the  only  passage  applicable  to 
the  risks  to  be  borne  by  the  owners,  it  might  have  been  contended  on 
their  behalf  that  it  did  not  extend  beyond  injuries  sustained  by  reason 
of  a  journey  by  railway  simply,  or  by  means  of  some  accident,  and 
that  it  would  not  protect  the  carriers  from  the  consequences  of  neg- 
ligence on  the  part  of  themselves  or  their  servants.  But  the  ticket 
further  states  that  the  company  will  not  be  responsible  "  for  any  da- 
mage, however  caused,  to  horses,  cattle,  or  live  stock  of  any  descrip- 
tion, upon  their  railway  or  in  their  vehicles.'^  The  framer  of  the  de- 
claration appears  to  have  felt  that  this  latter  part  of  the  ticket  (or  con- 
tract, for  such  it  was,)  protected  the  company  from  liability  if  injury 
was  sustained  by  the  want  of  what  is  usuaUy  called  due  care,  and 
therefore,  after  alleging  that  the  defendants  did  not  take  due  and 
proper  care  to  provide  against  friction  of  the  wheels  and  axles,  he 
charges  them  with  grossly  and  culpably  neglecting  to  do  so,  by  reason 
whereof  and  of  the  gross  and  culpable  negligence  of  the  defendants,  the 
wheels  of  the  carriage,  in  which  the  horses  were,  took  fire,  and  the  in- 
jury complained  of  was  sustained.  And  if  the  terms  of  the  contract 
are  not  sufficient  to  exonerate  the  company  from  responsibility  for 
damage  resulting  from  such  negligence  as  is  imputed,  the  judgment 
cannot  be  arrested.  The  term  "  gross  negligence,"  is  found  in  many 
of  the  cases  reported  on  this  subject,  and  it  is  manifest  that  no  uni- 
form meaning  has  been  ascribed  to  those  words,  which  are  more  cor- 
rectly used  in  describing  the  sort  of  negligence  fur  wliiuh  a  gratuitous 
bailee  ia  held  responsible,  and  have  been  somewhat  loosely  used  with 
reference  to  carriers  for  hire ;  and  in  Hinton  v.  Dibben,  a  case  depend- 
ing on  the  Carriers'  Act,  the  11  Geo.  4,  &  1  Will.  4,  c.  68,  Lord  Den- 
man,  in  giving  judgment,  observed,  with  much  truth,  "  It  may  well 
be  doubted  whether  between  gross  negligence  and  negligence  merely, 
any  intelligible  distinction  exists."  In  Owen  v.  Burnett^  Baron  Bay- 
ley  said,  "  As  for  the  cases  of  what  is  called  gross  negligence,  which 
throws  upon  the  carrier  the  responsibility  from  which,  but  for  that,  he 
would  have  been  exempt,  I  believe  that  in  the  greater  number  of 
them  it  will  be  found  that  the  carrier  was  guilty  of  misfeasance." 
Such,  certainly,  were  the  cases  of  delivery  to  a  wrong  person,  send- 
ing by  a  wrong  coach,  or  carrying  beyond  the  place  to  which  the 
goods  were  consigned.  But  this  observation  will  not  explain  all  the 
decisions  on  the  subject.  There  are  others  in  which  the  carrier  has 
been  held  liable  for  such  negligence  as  warranted  the  court  in  holding 
that  he  had  put  off  that  character.  But  there  is  nothing  in  this  de- 
claration amounting  to  a  charge  of  misfeasance  or  renunciation  of  the 
character  in  which  the  defenoants  received  the  goods.  The  charge 
is,  that  they  ought  to  have  taken  precautions  to  guard  against  the 
consequences  of  friction  of  wheels  and  axles,  and  that  they  did  not 
do  so,  and  were  guilty  of  gross  negligence  in  not  doing  so.  The 
terms  "  gross  negligence"  "  and  culpable  negligence"  cannot  alter  the 
nature  of  the  thing  omitted,  nor  can  they  exaggerate  such  omission 
into  an  act  of  misfeasance  or  renunciation  of  the  character  in  which 
they  received  the  horses  to  be  carried.     The  question,  therefore,  still 
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turns  npon  the  contract,  which,  in  express  terms,  exempts  the  com* 
pany  from  responsibility  for  damages,  however  caused,  to  horses,  &c 
In  the  largest  sense,  those  words  might  exonerate  the  company  from 
responsibility  even  for  damage  done  wilfully,  a  sense  in  which  it  was 
not  contended  that  they  were  used  in  this  contract ;  but  giving  them 
the  most  limited  meaning,  they  must  apply  to  all  risks  of  whatever 
kind  and  however  arising,  to  be  encountered  in  the  course  of  the  jour- 
ney, one  of  which  is  undoubtedly  the  risk  of  a  wheel  taking  fire 
owing  to  neglect  to  grease  it.  Whether  that  is  called  "  negligence," 
merely,  or  "  gross  negligence,"  or  "  culpable  negligence,"  or  whatever 
other  epithet  may  be  applied  to  it,  we  think  it  is  within  the  exemp- 
tion from  responsibility  provided  by  the  contract,  and  that  such  ex- 
emption appearing  on  the  face  of  the  declaration,  no  cause  of  action 
is  aeclared,  and  that  judgment  must  be  arrested. 

Rule  absolute  to  arrest  the  judgment.  ^ 

1  There  seems  to  be  no  good  reason 'why  notices  are  not   sufficient  to  exonerate 

a  common  carrier  may  not  by  a  special  the  carrier.      And  the  case  of  G<ndd  ▼. 

contract  with  the  party  employing  him,  Hill,  2  Hill,  628,  (N.  Y.  1842,)  goes  so  far 

limit  his  common-law  liability,  as  well  as  as  to  say,  that  conmion  carriers  cannot  by 

enlarge  it    That  he  may  do  the  latter,  an  express  agreement,  limit  their  liabilitj. 

see  Gailher  v.  Bamet,  2  Brevard,  488,  In  that  case  goods  were  accepted  by  a 

where    common    carriers,    having    spe-  written  memorandum   delivered    to    the 

cially  undertaken  to  deliver  certain  pro-  owners  promising  to  forward  them,  (dangers 

pertv  **  safdy^  were  held  not  exonerated  of  fire  excepted.)     The  goods   were  de- 

Dy  loss  m>m  *^  unavoidable  accidents,"  a  stroyed  by  nre.    The  contract  was  held 

eonaequence  from  which  the  common  law  voia^  as  being  contrary  to  public  policy, 

would  have  protected  them.  On  the  other  hand,  some  cases  fully  sup- 

And  it  has  often  been  held  in  America,  port  the  position,  that  if  such  public  notice 

that  common  carriers  may,  by  an  actual  is  brought  home  to  the  kno^ned^  of  the 

special  contract,  made  with  the  consignor,  owner  of  the  goods  before  he  sends  by  the 

limit  their  common-law  liability ;  Bingham  carrier,  he  is  to  be  understood  as  faavinff 

V.  Rogers,  6  Watts  &  Sergeant,  495,  (renn.  assented  to  the  terms  of  the  notice^  ^a 

1843)  ;  Smndler  v.  HUUard,  2  Richardson,  a  special  contract  is  created  between  the 

286,  (S.  C.  1846) ;  Parker  v.  Flagg,  26  parties,  and  that  where  a  special  contract 

Maine,  181,  [l^^^)\  Beckmany,  Shouse,  exists,     such    contract    is    ths   measors 

5  Rawle,  179,  (Penn.  1835.)  of  liability.     See  Laina  v.  Colder,  8  Bair, 

But  the  authorities  are  not  entirely  479,  (Penn.  1848) ;  Aiwood  v.  The  Reli- 
agreed  whether,  the  bare  publication  of  ance  Transportation  Co.  9  Watts,  87, 
notice  by  the  carrier,  without  proof  of  (Penn.  1839)  ; /Jom^y  v.  Prenfuj,  4  Harrii 
the  assent  of  the  consignor,  or  at  least  of  &  Johnson,  817,  (Md.  1818)  ;  Beans  r. 
his  knowledge  of  the  notice,  amounts  to  Green,  12  Maine,  42*2,(1835);  Camden, 
such  special  contract  The  cases  of  Hoi-  i^c,  R,  R.  Co.  v.  Baldauj;  4  Harris,  67, 
Kster  V.  Nowlen,  19  Wendell,  235,  (N.  Y.  (Penn.  1851);  Sager  v.  The  Portsmouth 
1838) ;  Camden  J-  Transportation  Co.  v.  S.  (^  P.  R,  R.  Co.  31  Maine,  828,  (1850.) 
Belknap,  21  Wendell,  355,  (^N.  Y.  1839) ;  It  must  be  confessed,  however,  that  no 
JLogan  v.  The  Pontchartrain  R.  R.  Co.,  American  case  is  known  to  have  gone  so 
11  Robinson,  24;  Cole  v.  Goodwin,  19  &r  as  this  case  of  ^li^/m  v.  T^e  llancAe»- 
Wendell,  251,  (N.  Y.  1838);  Clarke  v.  ter,  5*c.  R.  Co.,  in  exempting  a  carrier 
Faxton,  21  Wendell,  153,  (N.  Y.  1839) ;  from  loss  arisiog  from  his  own  negligence; 
Slocum  V.  Fairchild,  7  HiU,  292,  (N.  Y.  and  even  those  courts  which  have  sup 
1843) ;  Fish  v.  Chapman,  2  Kelly,  849,  ported  the  validity  of  special  contracts  m 
(Geo.  1847);  Jones  v.  Voorhees,  10  Ohio,  these  cases,  have  denied  that  such  agree- 
145,  (1840);  Camden,  Sfc.  R.  R.  Co.  v.  ments  shielded  the  carrier  fiom  the  result 
Burke,  13  Wendell,  611,  (N.  Y.  1835);  of  his  culpable  negligence.  Thus  in  Soy«r 
The  New  Jersey,  Sec.  Co.  v.  The  Merchants  v.  The  Portsmouth  S.  ^  P.  R.  Co.,  31 
Bank,  6  Howard,  382,  (U.  S.  1848,^  Maine,  228,  (1850,)  the  special  con- 
strongly  incline  to  the  opinion  that  such  tract  was  an  agreement  by  the  owner  of 
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Jannaiy  S6,  38, 1852. 

Trespass  —  Possession  —  Bailiffs  —  Bona    Fides  —  County     Courts 

Acts  —  Evidence  of  Judgment. 

In  trespass,  three  defendants,  who  were  execution  creditors,  pleaded,  first,  not  gnilty,  and, 
secondly,  not  possessed ;  and  other  defendants,  who  were  bailiffs  of  the  connty  court 
pleaded,  first,  not  guilty ;  secondly,  not  possessed ;  thirdly,  no  notice  of  actton ;  fourthly, 
that  the  action  was  not  commenced  withm  three  calendar  months. 

It  appeared  that  B.  had  made  a  deed  of  assij^ment  to  the  plamtiff  of  the  goods  in  a  certain 
house,  to  hold  upon  trust  to  permit  and  suffer  R.  to  hold  the  goods  and  premises  until  de- 
mand of  payment  of  money  which  should  become  due,  and  with  further  trusts  to  sell  if 
the  money  should  not  be  paid.  The  execution  creditors  obtained  judgment  against  H.  in 
the  county  court,  and  execution  issued,  and  the  goods  mentioned  m  me  assignment  were 
seized.  The  plaintiff  proved  the  seizure  and  sale,  by  the  production  of  the  writ,  with  the 
leyy  indorsed  by  the  bailiff.  The  jury  found  that  the  assignment  was  not  bond  fiit^  that 
the  bailiffs  had  been  indemnified  by  the  other  defendants,  and  that  the  bailiffs  acted  honA 
Jide^  believinff  that  they  were  acting  under  the  authority  of  the  County  Courts  Act.  A  yerdict 
was  entered  for  the  plaintiff  on  the  first  issue,  for  all  the  defendants  on  the  second,  and 
for  the  defendants  who  were  bailiffs  on  the  third  and  fourth  issues :  — 

J5e2cf,  that  a  right  to  the  present  possession  of  the  goods  passed  under  the  assignment,  suf- 
ficient to  entitle  tiie  plaintiff  to  maintain  trespass. 

That  where  a  sheriff  or  bailiff  sets  up  a  claim  to  goods  taken  in  execution  by  him  as  against 
a  third  party,  he  must  show  a  judgment  against  the  execution  creditor,  and  that  his  pro- 
duction of  the  writ  of  execution  alone  is  not  sufiicient  for  this  purpose. 

That  the  question  was  properly  left  to  the  jury  whether  the  bailiffs  acted  hon&  fide^  beUeying 
they  were  authorized  by  the  County  Courts  Act  \ 

And  that  the  circumstance  of  the  indemnity  being  giyen  to  the  bailiffiB  did  not  necessarily 
negatiye  the  bona  fidea  of  their  conduct 

\BeMey  v.  Windham^  6  Q.  B.  Rep.  166,  oyerruled.    Eds.] 

Trespass  de  bonis  asportatis. 

Pleas  by  three  defendants  who  were  execution  creditors  —  First, 
not  guilty ;  secondly,  not  possessed. 

Pleas  by  the  other  two  defendants,  being  the  bailiffs  of  the  county 
court  of  Sunderland  —  First,  not  guilty ;  secondly,  not  possessed ; 
thirdly,  that  the  trespasses  were  committed  in  pursuance  of  the  County 
Courts  Act,  9  &  10  Vict.  c.  95,  and  no  notice  of  action  was  given 
under  the  138th  section ;  fourthly,  that  the  trespasses  were  committed 
in  pursuance  of  the  9  &  10  Vict.  c.  95,  and  that  the  action  was  not 
commenced  within  three  calendar  months  after  they  were  committed. 

At  the  trial,  at  the  Durham  Summer  Assizes,  1851,  before  Williams, 
J.,  it  appeared  that  the  plaintiff  claimed  the  goods  in  question  under 
a  deed  dated  the  11th  of  October,  1850.     This  deed  recited  that  G. 

tlie  goods,  to  exonerate  the  carrier  "  from  limitation  had  preyiously  been  placed  on 

aU  damage  that  may  happen"  to  the  ard-  such  contracts  in  Swindler  y.  uiUiard,  3 

cles  sent,  and  other  clauses  existed  of  a  Richardson,  286  ;  Camden,  (fc.  R.  R,  Co,j 

•imilar  character.    But  this  vas  held  not  y.  Baldauf,  4  Harris,  67.    It  is  belieycd 

to  extend  to  loss  arising  from  the  defend-  that  no  case  in  America  has  gone  so  far  as 

anf  8  negligence  or  nnsconduct    A  aimiiar  the  case  in  the  text. 

«  21  Law  J.  Rep.  (n.  8.)  C.  P.  185 ;  16  Jur.  600. 
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N.  White,  the  plaintiff,  bad,  at  the  reqaest  of  6.  Robinson  and  M. 
W.  Story,  agreed  to  lend  them  the  sum  of  120t  on  having  the  repay- 
ment secured  in  the  manner  thereinafter  expressed.  Robinson  and 
Story  covenanted  to  pay  the  plaintiflF  120/.,  with  interest  at  7/.  per 
cent,  and  assigned  to  the  plaintiff  the  goods  in  a  certain  dwelling- 
boose  and  shop  (being  those  in  respect  of  which  the  action  was 
brought,)  to  have  and  to  bold  to  the  plaintiff,  his  executors,  &c.,  as 
his  and  their  own  proper  goods  and  chattels,  nevertheless  upon  the 
trusts  following,  that  is  to  say,  upon  trust  to  permit  and  suffer  Ro- 
binson and  Story,  their  executors,  &c.,  to  hold  the  goods  and  premises 
until  payment  of  the  money  which  should  become  due  should  be  de- 
manded, and  with  further  trusts  to  sell  if  the  money  should  not  be 
paid.  The  three  defendants,  Morris,  Gibson,  and  Wlieatley,  claimed 
to  be  execution  creditors  of  Robinson,  by  virtue  of  a  judgment 
recovered  against  him  in  the  Sunderland  County  Court,  of  which  the 
defendant  Taylor  was  high  bailifi^  and  the  defendant  Thompson  bis 
under-bailiff.  The  goods  had  been  taken  and  sold  by  Thompson 
under  a  writ  directed  to  him  to  execute ;  and  the  only  proof  of  the 
seizure  and  sale  was  the  production  by  the  plaintiff  of  the  writ,  with 
the  levy  indorsed  by  Thompson.  It  was  objected  that  the  defendants 
should  have  produced  evidence  of  the  judgment  in  the  county  court 
to  justify  the  seizure ;  and  the  jury,  in  answer  to  questions  submitted 
to  them  by  the  learned  judge,  found  that  the  mortgage  was  not  a 
bond  fide  transaction ;  that  the  bailiffs  had  been  indemnified  by  the 
other  three  defendants  before  the  seizure ;  and  that  the  bailiffs  had 
acted  bondfide^  believing  they  were  authorized  by  the  County  Courts 
Act.  The  verdict  was  directed  for  the  bailiffs  on  the  third  and  fourth 
issues,  and  for  all  the  defendants  on  the  second  issue,  and  for  the  plain- 
tiff on  the  first  issue,  against  the  bailiffs,  and  leave  was  reserved  for 
the  plaintiff  to  enter  a  verdict  for  him  on  bsues  found  against  him. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict  for  the  plaintiff 
on  the  second,  third,  or  fourth  issues,  or  for  a  new  trial, 

KnowleSj  H.  Hilly  and  A.  Chandler  now  showed  cause.  The  deed 
conveys  the  household  goods,  &c.  to  the  plaintiff,  upon  trust  to  permit 
and  suffer  the  mortgagors  to  hold  the  goods,  &c.  until  payment  of  the 
money  on  demand,  with  power  for  the  plaintiff  to  sell  if  the  money 
should  not  be  paid.  In  Bradley  v.  Copley^  1  Com.  B.  Rep.  685 ;  s.  c.  14 
Law  J.  Rep.  (n.  s.)  C.  P.  222,  the  question  was,  whether  the  mort- 
gagee under  a  very  similar  deed  had  such  right  of  immediate  posses- 
sion as  to  entitle  him  to  maintain  trover  against  the  sheriff.  Tindal, 
C.  J.,  there  says,  "  Ever  since  the  case  of  Gordon  v.  Harper^  7  Term 
Rep.  9,  I  take  the  rule  to  have  been,  that  to  entitle  a  pwty  to  main- 
tain trover  he  must  have  the  right  of  possession,  as  well  as  the  pro- 
perty in  the  goods  sought  to  be  recovered."  Wlieeler  v.  Montefiore^ 
2  Q.  B.  Rep.  133 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.  B.  34,  is  a  decision 
to  the  same  effect  Here  the  goods  seized  are  not  in  the  possession 
of  the  plaintiff,  and  he  had  no  possessory  interest  in  them  sufiicient 
to  maintain  an  action  of  trespass.  The  plaintiff  having  put  in  evi- 
dence the  writ  under  which  the  county  court  officers  acted,  there  was 
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abundant  evidence  of  the  judgment  in  the  county  court,  and  the  de- 
fendants were  not  called  upon  to  prove  such  judgment.  The  cases 
of  Martin  v.  Podger^  5  Burr.  2631,  and  Lake  v.  BillerSy  1  Ld.  Raym. 
733,  were  cited  in  the  argument  in  Bessey  v.  Windham^  6  Q.  B.  Rep. 
166 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Q.  B.  7 ;  which  decides  that  by  the 

Eroduction  of  the  writ  there  is  some  evidence  that  a  valid  judgment 
as  been  obtained.  The  subject  was  also  discussed  in  the  cases  of 
Goss  v.  Quintony  3  Man.  &  G.  825 ;  s.  c.  12  Law  Rep.  (n.  s.)  C.  P. 
173,  and  Hapnes  v.  Hat/ton^  6  Law  J.  Rep.  K.  B.  231.  in  Ogden  v. 
Heskethj  2  Car.  &  K.  772,  it  was  held  by  Coleridge,  J.,  that  the  pro- 
duction of  the  mandate  of  the  Chancellor  of  the  Duchy  of  Lancaster 
to  the  sherilF,  afforded  sufficient  evidence  of  the  sheriff 's  authority. 
The  jury  found  that  the  bailiffs  had  acted  bond  Jide,  believing  that 
they  were  authorized  under  the  County  Courts  Act.  The  fact  that 
they  were  indemnified  by  the  other  defendants  cannot  make  any  dif- 
ference, and  according  to  the  case  of  Booth  v.  Clive^  2  L.  M.  &  P. 
283;  8.  c.  4  Eng.  Rep.  374,  the  bailiffs  having  acted  under  the 
stat.  9  &  10  Vict.  c.  96,  are  by  section  138,  entitled  to  notice. 

Watson  and  Seymour^  in  support  of  the  rule.  Under  this  deed  the 
plaintiff  had  the  legal  estate;  the  assignment  is  absolute,  and  on  that 
ground  distinguishable  from  the  cases  cited  on  the  other  side.  The 
case  is  like  Watson  v.  Macquire^  6  Com.  B.  Rep.  836.  The  plaintiff 
has  the  right  to  the  present  possession  of  these  goods,  and  his  title 
can  only  be  defeated  by  creditors,  and  in  order  to  show  that  the  de- 
fendants were  creditors  they  must  give  evidence  of  some  valid  judg- 
ment obtained  in  the  county  court.  The  general  rule  is,  that  when 
a  third  person  claims  the  goods  under  a  colorable  title,  the  officer 
must  prove  the  judgment.  Bessey  v.  Windham^  is  at  variance  with 
that  rule,  but  it  is  submitted  that  that  case  cannot  be  upheld.  In 
Glaoe  V.  Wentworth^  6  Q.  B.  Rep.  173,  n.  which  was  trover,  the 
plaintiff,  to  fix  the  sheriff,  put  in  evidence  the  warrant  reciting  the 
writ  oifi.fa.  1  Parke,  B.,  held  that  the  assignment  being  good  between 
the  parties  to  it,  and  only  void  against  creditors,  the  writ  itself  must 
be  produced,  otherwise  the  sheriff  was  a  wrong-doer ;  and,  as  the 
writ  could  not  be  produced,  he  directed  a  verdict  for  the  plaintiff.  In 
Goss  V.  Quinton  and  Haynes  v.  Hayton  the  documents  were  put  in  as 
evidence  of  something  stated  in  them ;  Ackworth  v.  Kempe^  DougL 
40 ;  1  Smithes  Leadings  Cases^  11. 

Jervis,  C.  J.  I  am  of  opinion  that  the  verdict  in  this  case  cannot 
stand,  notwithstanding  the  arrangement  of  the  parties ;  but  I  think 
that  the  rule  cannot  be  made  absolute  in  the  form  it  was  moved  for, 
but  must  be  modified  The  first  point  which  was  urged  on  behalf  of 
the  defendants  was  ori^the  plea  of  not  possessed,  which  was  applica- 
ble to  all  the  defendants,  and  it  was  contended  that  no  possession 
passed  to  the  plaintiff  by  the  deed  of  assignment  sufficient  to  enable 
him  to  maintsun  this  action,  and  in  support  of  this  view  the  cases  of 
Bradley  v;  Copley  and  Wheeler  v.  Montefiore  were  cited.  But  upon 
comparing  the  deed  in  those  cases  with  the  deed  in  the  present  casCi 
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it  will  be  obvious  that  those  cases  are  not  applicable  to  the  piesent. 
Here  the  right  to  the  possession  passed  to  the  plaintiff  by  the  deed, 
although  it  was  coupled  with  a  trust,  which  trust  moreover  is  consists 
ent  with  the  right  to  the  possession  remaining  in  the  plaintiff;  but  in 
the  cases  cited,  instead  of  a  trast  there  was  a  proviso  to  the  effect 
that  until  default  made,  the  assignors  should  have  possession,  and 
there  is  no  present  possession  passing  to  the  assignees.  There  being 
no  other  question,  this  resolves  itself  into  the  main  point,  which  has 
been  argued  in  support  of  the  rule.  There  are  two  dasses  of  defend- 
ants ;  the  first  class  are  the  execution  creditors,  and  the  second  are 
the  county  court  officers.  It  is  possible  that  those  classes  might  be 
treated  differently,  but  in  the  present  case  there  is  no  necessity  to 
make  any  distinction  between  them.  It  must  be  assumed  that  the 
deed  was  delivered  as  a  deed  by  the  execution  debtor,  and  although 
fraudulent  as  against  creditors,  it  is  good  as  against  all  persons  except 
creditors.  Now  it  is  an  established  rule  of  law  that  as  between  third 
parties  the  sheriff  must  show  a  judgment  in  order  to  justify  himself 
against  the  execution  debtor,  and  the  production  of  the  writ  of  execution 
alone  will  not  justify  him  where  the  deed  is  good  against  all  but  credi* 
tors.  I  am  of  opinion  that  the  production  of  the  writ  alone  is  not  suffi- 
cient for  that  purpose,  for  the  writ  only  authorizes  the  sheriff  to  do  a 
certain  act,  and  the  indorsement  of  execution  upon  it  by  the  officer  only 
says  that  he  has  executed  it  as  he  was  directed,  and  contains  no  declara- 
tion by  such  party  that  a  judgment  has  been  obtained  as  therein  stat- 
ed. I,  therefore,  clearly  think  that  the  judgment  ought  to  have  been 
produced.  I  am  quite  aware  that  by  our  arriving  at  this  conclusion 
we  do  in  some  way  conflict  with  the  case  of  Bessey  v.  Windham.  It 
is  true  that  in  that  case  the  cases  of  Lake  v.  Billers  and  Martin  v. 
Podger  were  referred  to,  but  it  is  also  true  that  in  the  judgment  of  the 
court  in  the  case  of  Bessey  v.  Windham^  no  reference  was  made  to 
these  cases,  and  it  is  not  to  be  supposed  that  the  court  intended  by 
its  judgment  to  overrule  those  cases.  I  am  sorry  to  say  that  to  a 
certain  extent  we  conffict  with  the  case  of  Bessey  v.  Windham  on  the 
other  point.  On  the  second  point,  that  case  proceeded  upon  the  ad- 
missions of  the  party;  but  whether  the  rule  was  properly  applied 
in  that  case  is  not  now  the  question.  I  think  that  it  was  not  properly 
applied  when  the  writ  in  the  present  case  was  produced,  because  the 
officer  is  only  interested  in  the  question,  whether  there  is  a  writ  or 
not  authorizing  him  to  do  the  act ;  it  is  immaterial  to  him  whether 
there  is  or  is  not  a  judgment  I,  therefore,  am  of  opinion,  that  the 
defendants  ought  to  have  shown  that  there  were  creditors,  and  that 
the  production  of  the  writ  was  not  sufficient  evidence  for  this  purpose ; 
consequently  the  plaintiff  was  entitled  to  the  verdict  on  the  plea  of 
not  possessed.  With  respect  to  the  third  and  fourth  pleas,  the  jury 
found  that  the  bailiffs  acted  bond  fide^  in  the  belief  that  they  were 
acting  pursuant  to  the  County  Court  Act  That  finding  is  consistent 
with  the  decision  in  Booth  v.  Clive^  where  this  court  held,  that  a 
county  court  judge  was  entitled  to  notice  of  action  under  9  &  10  Vict 
c.  95,  s.  138,  if  he  acted  in  the  bond  fide  belief  that  it  was  his  duty  as 
such  judge  to  proceed  as  he  did.    Now  bow  does  the  circumstance 
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of  the  officers  taking  an  indemnity  show  that  they  did  not  believe 
that  they  were  acting  under  Ihe  act  ?  It  does  not,  in  my  opinion,  at 
all  operate  against  the  finding  of  the  jury,  and  the  bailiffs  were,  there- 
fore, entitled  to  the  protection  given  to  them  by  the  act  The  rule 
will,  therefore,  have  to  be  modified,  and  will  be  to  enter  a  verdict  for 
the  plaintiff  on  the  issues  of  not  possessed,  and  will  be  discharged  as 
to  the  rest 

Maule,  J.  I  am  of  the  same  opinion.  The  deed  is  one  by  which 
it  was  intended  that  the  plaintiff  should  have  possession,  though  he 
was  bound  to  allow  other  persons  to  have  the  use  of  the  goods,  that 
is,  only  to  annex  a  trust  to  the  plaintiff's  possession.  The  main 
question  is  whether  the  two  officers  were  shown  to  have  acted  under 
a  judgment  Now  what  was  shown  was,  an  indorsement  on  a  writ 
to  the  effect  that  the  officer  had  executed  the  writ  It  is  said  that 
that  is  an  admission  by  the  plaintiff  (who  called  for  its  production) 
of  what  is  recited  in  the  writ,  and  cases  were  quoted  which  show  that 
where  evidence  is  given  of  part  of  any  written  statement,  the  oppo- 
site side  has  a  right  to  have  the  whole  of  it  read  in  evidence.  The 
question  is,  whether  there  is  here  any  statement  of  a  matter  of  fact 
of  which  the  writ  forms  a  part  Now  the  defendant  says  by  the 
indorsement  on  a  vmt,  "  I  took  the  goods  in  consequence  of  this  writ," 
but  he  had  nothing  to  do  with  the  truth  of  the  matters  stated  in  the 
writ,  and  it  was  immaterial  to  him  wliether  there  was  a  judgment  or 
not  I  do  not  think,  therefore,  that  what  he  says  amounts  to  more 
than  an  assertion  that  he  has  executed  the  writ  So  in  the  case  of  a 
sheriff's  warrant  If  the  sheriff  were  asked  whether  he  meant  by  his 
warrant  to  say  that  what  is  stated  in  the  writ  to  him  is  true,  he  would 
say  he  meant  no  such  thing,  nor  did  be  care  whether  it  was  or  not,  so 
long  as  he  was  authorized  by  a  competent  court  That  certainly 
brings  this  case  into  conffict  with  the  case  of  Besseff  v.  Windham. 
There  the  sheriff  had  seized  goods  which  were  the  plaintiff's,  under 
an  assignment,  and  the  sheriff,  in  an  action  of  trespass  against  him 
for  such  seizure,  set  up  as  a  defence  that  the  assignment  to  the  plain- 
tiff was  not  good  as  against  creditors.  It  was  objected  that  the 
sheriff  did  not  show  that  he  had  acted  for  a  creditor,  and  that  to  do 
so  he  was  bound  to  prove  the  judgment  and  writ  of  fi,  fa.  The  court 
held  that,  as  the  warrant  which  was  put  in  evidence  recited  the  writ, 
it  was  sufficient;  but  they  did  not  go  on  to  say  that  it  was  sufficient 
without  producing  the  judgment.  However,  the  court  held  that  it 
was  not  necessary  to  prove  the  writ,  but  they  considered  that  there 
was  sufficient  evidence  of  it  by  reason  of  its  being  recited  in  the  war- 
rant, on  the  authority  of  the  cases  of  Haines  v.  Hat/ton  and  Goss  v. 
Quinton.  In  the  former  of  these  cases,  the  plaintiff  put  in  the  under- 
sheriff's  letter  as  evidence,  and  according  to  the  general  rule,  that 
was  evidence  also  of  the  facts  therein  stated,  which  tended  to  excuse 
the  under-sheriff.  In  the  other  case,  the  court  held  that  the  plaintiff 
by  putting  in  evidence  the  defendant's  examination  taken  before  the 
commissioners  of  bankruptcy,  made  his  cross-examination  also  evi- 
dence in  the  cause.     In  both  these  cases,  the  evidence  was  offered  as 
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proof  of  the  matters  of  fact  stated  in  the  docnments,  but  in  Bessey  r. 
Windham  the  warrant  was  not  so  offered  in  evidence,  but  only  to 
prove  that  the  sheriff  had  ordered  the  goods  in  qnestion  to  be  seized. 
The  warrant  showed,  certainly,  that  the  sheriff  affirmed  he  had  a  writ, 
but  though  that  may  be  in  the  nature  of  a  declaration  accompanying 
the  act,  it  is  not  evidence  of  the  truth  of  the  matter  so  accompanying 
it  That  distinction  seems  to  have  been  lost  sight  of  in  the  Court  of 
Queen's  Bench  in  Bessey  v.  Windham^  which  case  is  also  contrary  to 
Glove  V.  WetUwarthj  for  the  direction  of  Parke,  B.,  in  that  case  was 
wrong,  if  the  decision  in  Bessey  v.  Windham  be  right  The  ruling  of 
Parke,  B.,  shows  clearly  that  the  recital  of  the  writ  in  the  warrant  is 
not  evidence  of  the  writ  itself,  for  he  ruled  that  the  writ  must  be  pro- 
duced notwithstanding  its  recital  in  the  warrant,  otherwise  the  sheriff 
was  a  wrong-doer ;  and  it  is  to  be  observed  that  it  is  not  merely  a 
Nisi  Prius  decision,  for  Mr.  Baines,  who  was  counsel  for  the  sheri^ 
acquiesced  in  it,  and  moved  only  for  a  new  trial  on  affidavits  of  sur- 
prise. Consequently,  the  plaintiff  is  entitled  to  a  verdict  on  the  second 
issue.  On  the  other  point  I  concur  in  thinking  that  the  fact  of 
indemnity  is  not  inconsistent  with  the  finding  of  the  jury,  and  that 
the  officers  were  entitled  to  the  notice  given  by  the  act 

Cresswell,  J.  I  am  of  the  same  opinion.  It  was  not  argued  that 
the  deed  was  not  intended  to  be  operative  as  between  the  parties 
thereto ;  and  there  is  no  doubt  that  this  deed  was  to  have  been  opera- 
tive as  such,  and  consequently  can  only  be  disturbed  by  creditcn^  To 
establish  this,  the  judgment  must,  therefore,  be  proved,  and  there  is 
no  evidence  of  the  judgment  I  am  disposed  to  hold  with  Parke,  B., 
in  Glave  v.  Wentwarthy  contrary  to  the  case  of  Bessey  v.  Windham^ 
that  the  warrant  is  not  proof  of  the  writ,  but  that  the  writ  itself  must 
be  produced.  This,  therefore,  is  a  case  in  which  the  issue  under  the 
plea  of  not  possessed  ought  to  have  been  found  for  the  plaintiff  as 
against  all  tne  defendants.  With  respect  to  the  issues  on  the  third 
and  fourth  pleas,  pleaded  by  the  bailiffs,  there  was  nothing  in  the  fact 
of  their  having  taken  an  indemnity  to  show  that  they  were  not  acting 
under  the  County  Courts  Act 

Williams,  J.  I  consider  that  by  this  decision  we  are  only  acting 
on  the  old  doctrine  of  law,  that  when  the  plaintiff  is  another  than  the 
execution  debtor,  the  sheriff  must  show  not  only  the  writ  of  execution, 
but  also  the  judgment  This  is,  certainly,  contrary  to  the  case  of  Bes^ 
sey  V.  Windham ;  but  that,  I  think,  is  a  mistaken  decision,  and  arose 
on  the  erroneous  assumption  that  the  production  of  the  writ  was  suf- 
ficient evidence  of  the  judgment  The  Court,  in  that  case,  it  is  to  be 
observed,  do  not  advert  to  the  former  cases  of  Lake  v.  Billers  and 
Martin  v.  Podger^  which  are  directly  opposed  to  the  decision  they 
then  came  to.  With  respect  to  the  question  of  indemnity,  I  concur 
with  the  rest  of  the  Court 
Rule  made  absolute  to  enter  the  verdict  for  t/ie  plaintiff  as  against  all 

the  defendants  on  the  second  issue^  and  discharged  as  to  the  other 

grounds. 
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Foster  v.  Crabb.^ 

May  8, 1853. 

Deed  —  Possession — Detinue  —  Cestui   que   l\iist   and   Trustee  ~- 

Bailee  of  Trustee. 

A  eetbii  que  trutt  cannot  mftintain  detinue  for  the  deed  under  which  he  cUdms,  against  a  bailee 
of  the  trustee. 

Where  several  have  interest  in  a  deed,  the  title  to  the  possession  of  it  is  ambulatory ;  and 
any  of  the  parties  interested  having  possession  may  retain  it  against  the  other. 

Detinue  for  an  indenture  bearing  date  the  20th  of  September,  1842, 
and  made  between  one  George  Ball  of  the  first  part,  the  plaintiff  of 
the  second  part,  and  one  David  Colombine  and  Edward  Bridges 
Swindall  of  the  third  part,  and  purporting  to  be  a  grant  of  an  annuity 
of  100/.  from  the  said  George  Ball  to  the  plaintii!^  for  the  life  of  the 
said  George  Ball,  &c. 

Plea —  That  by  the  said  deed,  after  reciting,  amongst  other  things, 
that  the  plaintiff  had  contracted  and  agreed  with  the  said  G.  Ball  for 
the  purchase  of  an  annuity  of  100/.  for  and  during  the  life  of  the  said 
G.  Ball,  for  the  sum  of  650/.,  to  be  subject  to  re-purchase  upon  the 
terms  thereinafter  mentioned ;  that  upon  the  treaty  for  the  said  purchase 
it  was  agreed  that  the  said  annuity  should  be  secured  by  a  conveyance 
of  the  hereditaments  and  premises  thereinafter  described,  and  an  as- 
signment  of  the  policy  thereinafter  recited,  upon  the  trusts  and  with 
the  powers  thereinafter  expressed  and  contained  of  and  concerning  the 
same  respectively,  and  that  the  said  annuity  should  be  further  secured 
by  the  covenants  thereinafter  contained  and  by  the  warrants  of  attor- 
ney thereinafter  respectively  recited ;  it  was  by  the  said  deed  witnessed, 
that  in  consideration  of  the  sum  of  650/.  sterling  to  the  said  G.  Ball 
paid  by  the  plaintiff  at  or  before  the  execution  of  those  presents,  he, 
the  said  G.  Ball,  did  grant,  bargain,  and  sell  unto  the  plaintiff,  his  ex- 
ecutors, &c.,  one  annuity  of  100/.  sterling,  to  be  paid  and  payable  for 
and  during  the  life  of  him,  the  said  G.  Ball,  and  to  be  charged  and 
chargeable  upon  the  hereditaments,  &c,  thereinafter  respectively  re* 
leased  and  assigned,  to  have  and  to  take  the  said  annuity  unto  the 
plaintiff,  his  executors,  &c.,  for  and  during  the  life  of  the  said  G.  Ball, 
to  be  paid  and  payable  as  therein  mentioned ;  that  in  consideration 
of  the  said  sum  of  650/.  so  paid  to  the  said  G.  Ball  by  the  plaintiff  as 
thereinbefore  was  mentionea,  and  in  consideration  of  the  sum  of  IO5., 
&c.,  he,  the  said  G.  Ball,  had  granted,  bargained,  sold,  and  released, 
and  by  the  said  deed  (which  in  respect  of  such  hereditaments  and 
premises  secondly  thereinafter  described  as  were  of  freehold  tenure, 
and  for  the  purpose  of  barring  the  estate  tail  in  remainder  of  the  said 
G.  Ball  therein,  were  intended  to  be  enrolled  in  Her  Majesty's  High 
Court  of  Chancery  in  Ireland,  in  pursuance  of  the  act  for  the  aboli- 
tion of  fines  and  recoveries  and  for  the  substitution  of  more  simple 
■  -  -  -       -  -  —  '   * 

1  ai  Law  J.  Bep.  («.  s.)  C.  P.  189 ;  16  Jar.  8M. 
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modes  of  assurance  in  Ireland^)  did  grant,  bargain,  seU,  and  release 
nnto  the  said  D.  Colombine  and  E.  B.  Swindail  (such  parts  thereof  as 
are  of  freehold  tenure,  being  in  their  actual  possession  by  virtue  of 
a  bargain  and  sale  to  them  thereof  made  by  the  said  G.  Ball,  in  C4>n- 
sideration  of  5s.  by  indenture  bearing  date  from  the  day  next  before 
the  day  of  the  date  of  the  said  deed,  for  the  term  of  one  whole  year, 
commencing  from  the  day  next  befwe  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,)  their  heirs,  &c.,  and  which  the 
said  G.  Ball  had  an  estate  property,  right  and  title  to,  as  therein  men- 
tioned,  and  the  reversion  and  reversions,  remainder  and  remaindos, 
yearly  and  other  rents,  issues,  and  profits  of  all  and  singular  the  afore- 
said messuages,  farms,  lands,  and  other  hereditaments,  and  all  the 
estete,  right,  title,  interest,  use,  trust,  property,  profit,  claim,  and  de» 
mand  whatsoever  of  the  said  G.  Ball,  in,  to,  and  upon  the  same  he- 
reditemente  and  premises,  te  have  and  to  hold  the  hereditamentai 
and  premises,  first  thereinbefore  described,  &c.,  subject  te  the  life 
estete  of  the  said  G.  Ball,  the  father  of  the  said  G.  Ball  therein, 
and  as  to  the  lands  of  Priorstown  and  Killarty,  with  the  appurtenan- 
ces, to  the  said  annuity  of  150^  by  the  therein  recited  indenture  of 
the  23d  of  February,  1821,  secured  te  and  subject  to  the  said  sum  of 
4,500/.  by  the  therein  recited  indenture  of  the  15th  of  March,  1851, 
secured  for  the  benefit  of  M.  J.  Ball,  E.  Ball,  and  L.  Ball,  and  to  the 
therein  mentioned  term  of  500  years  for  securing  the  same,  and  to 
the  sum  of  2,000/.  by  the  same  indenture  secured  for  the  benefit  of 
the  other  children  of  the  said  G.  Ball,  the  father,  and  Sarah  his  wife, 
in  case  there  should  be  any  such  other  children,  unto  and  to  the  use 
of  the  said  D.  Colombine  and  E.  B.  Swindail,  their  heirs  and  assigns, 
during  the  life  of  him,  the  said  G.  Ball,  party  thereto,  without  im- 
peachment of  waste.  And  to  have  and  to  hold  such  of  the  heredita- 
ments and  premises  secondly  thereinbefore  described  and  intended  to 
be  thereby  released  and  conveyed,  as  were  of  freehold  tenure,  subject 
to  the  life  interest  of  the  said  G.  Ball,  the  father,  therein,  unto,  and  to 
the  use  of  the  said  D.  Colombine  and  E.  B.  Swindail,  their  heirs  and 
assigns,  for  all  such  estate  and  interest  as  the  said  G.  Ball,  party  thereto, 
could,  by  the  said  deed,  lawfully  create  therein,  and  absolutely  freed 
and  forever  discharged  from  the  estete  teil  of  the  said  G.  Ball,  party 
thereto,  under  the  said  recited  indenture  of  the  15th  of  March,  1821, 
or  otherwise.  And  to  have  and  to  hold  such  of  the  hereditements,  Su^.^ 
as  are  of  leasehold  tenure,  but  subject  to  the  life  interest  of  tbe  said 
G.  Ball,  the  father,  therein,  unto  the  said  D.  Colombine  and  E.  B. 
Swindail,  their  executors,  &c.,  for  all  the  term  or  terms  of  years  now 
to  come  and  unexpired  therein.  But,  nevertheless,  as  to  the  heredita- 
mente  thereinbefore  described,  &c.,  and  for  the  truste  and  subject  to 
the  powers  and  provisions  hereinafter  expressed  and  declared  of  and 
concerning  the  same,  that  is  to  say,  upon  trust  that  if  the  said  annuity 
of  100/.,  or  any  part  thereof,  should  at  any  time  or  times  thereafter  be 
in  arrear  for  the  space  of  three  months,  D.  Colombine  and  £.  B.  Swin- 
dail, or  the  survivor  of  them,  or  the  heirs,  &c,  of  such  survivor,  their 
or  his  assigns,  should  by  and  out  of  the  rents,  or  by  bringing  actions 
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against  the  tenants  or  occupiers  of  the  same  hereditaments  and  (nre- 
mises  respectively  for  the  recovery  of  the  rents,  or  by  such  other  ways 
and  means  as  to  them  or  him  should  seem  meet,  levy  and  raise  such 
sum  or  sums  of  money  as  should  be  sufficient,  or  as  they  or  he  should 
think  expedient  for  paying  and  satisfying  to  the  plaintiff,  his  executors, 
&c.,  the  said  annuity  of  100/.  and  also  the  said  premiums  and  other 
moneys  thereinafter  covenanted  to  be  paid,  or  such  part  thereof  re- 
spectively as  should  be  in  arrear  and  unpaid,  and  all  costs  which  the 
said  plaintiff,  his  executors,  &c.,  or  the  said  D.  Colombine  and  B.  B. 
Swindall  had  been  put  unto  by  reason  of  the  non-payment  thereof 
respectively,  or  otherwise  in  the  execution  of  the  trusts  thereby  created, 
and  should  pay  and  apply  the  moneys  so  to  be  levied  and  raised  or  a 
competent  part  thereof,  in  or  towards  payment  or  satisfaction  of  the 
said  arrears,  premiums,  and  other  moneys,  costs,  charges,  and  expen- 
ses accordingly,  and  pay  the  surplus,  if  any,  unto  the  said  O.  Bedl, 
party  thereto,  his  heirs,  &c.,  for  his  and  their  own  use  and  benefit,  and 
subject  to  the  trusts  aforesaid,  should  permit  and  suffer  the  said  G. 
Ball,  party  thereto,  his  heirs,  &c.,  to  receive  and  take  the  rents  of  the 
same  hereditaments  and  premises  for  his  and  their  own  use  and  be- 
nefit. That,  for  the  consideration  aforesaid,  he,  the  said  G.  Ball,  party 
thereto,  did  thereby  bargain,  sell,  and  assign  unto  the  said  D.  Co- 
lombine and  E.  B.  Swindall,  their  executors,  &c.,  a  certain  policy  of 
assurance  therein  mentioned,  and  the  sum  of  200/.  thereby  assured, 
and  all  other  moneys  to  be  had  or  obtained  under  or  by  virtue  of  the 
said  policy,  together  with  full  power  and  authority  to  €Lsk,  demand, 
sue  for,  recover,  receive,  and  give  effectual  releases  and  discharges  for 
the  said  sum  of  200/.,  and  all  other  moneys  to  be  had  or  obtained 
under  or  by  virtue  of  the  policy.  To  have,  hold,  receive,  and  take  the 
said  policy  and  sum  of  200/.  and  all  other  moneys  thereby  assigned, 
or  intended  so  to  be,  unto  the  said  D.  Colombine  and  E.  B.  Swindall, 
their  executors,  &c,  upon  and  for  the  trusts,  intents,  and  purpo- 
ses, and  with  and  subject  to  the  powers  and  provisions  thereinafter 
expressed  and  declared  of  and  concerning  the  same.  And  the  defend- 
ant avers,  that  under  and  by  virtue  of  the  said  deed  and  the  premises 
aforesaid,  the  said  E.  B.  Swindall  and  the  said  D.  Colombine  took 
and  had  a  property  and  a  right  and  title  to  the  said  deed  and  to 
the  possession  of  the  same,  and  that  after  the  making  of  the  said 
deed,  and  before  the  plaintiff  had  obtained  or  had  possession  of  the 
same,  and  before  the  said  detention  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  26th  day  of  De- 
cember, A.  D.  1842,  the  said  E.  B.  Swindall  obtained  and  had  possession 
of  the  said  deed,  and  the  said  D.  Colombine  afterwards,  to  wit,  on 
the  22d  day  of  July,  a.  d.  1845,  died,  and  the  said  G.  Ball,  father  of 
the  said  6.  Ball,  the  party  to  the  said  deed,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  also  died.  That  afterwards  and  before 
the  commencement  of  this  suit,  and  before  the  said  detention  by  the 
defendant  of  the  said  deed,  and  whilst  the  said  E.  B.  Swindall  was 
possessed  of  the  said  deed,  to  wit,  on  the  1st  day  of  January,  a.  d. 
1852,  the  said  E.  B.  Swindall  delivered  the  said  deed  to  the  defendant, 
to  be  by  him  kept  and  to  be  redelivered  by  him  to  the  said  E,  B. 
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Swindall  on  request.  That  he  detained  and  detains  the  said  deed 
from  the  plaintiff  for  and  on  the  behalf  of  the  said  E.  B.  Swindall, 
by  the  authority,  license,  and  request  of  the  said  E.  B.  Swindall  to 
him,  the  defendant,  for  that  purpose  first  given,  granted,  and  made. 
That  the  plaintiff's  property  in,  and  right  and  title  to,  the  said  deed, 
was,  and  is  derived  and  acquired  from  and  by  reason  of  his  being  a 
party  to  the  same,  and  not  otherwise.     Verification. 

Eeplication,  that  the  said  E.  B.  Swindall  did  not  obtain  nor  had 
he  possession  of  the  said  deed  before  the  plaintiff  obtained  or  had 
possession  of  the  same,  modo  et  farmd. 

Special  demurrer,  on  the  ground  that  the  replication  traversed 
immaterial  matter;  that  it  alleged  a  negative  pregnant,  and  was  ambi- 
guous, uncertain,  and  double. 

April  28,  29.  Joseph  Brown^  in  support  of  the  demurrer.  The 
traverse  in  the  replication  is  an  immaterial  one,  and  ^contains  a  nega- 
tive pregnant  AH  that  the  replication  states  is,  that  Swindall  never 
had  possession  of  the  deed  before  the  plaintiff  had  possession  of  it» 
The  authorities  with  respect  to  the  custody  of  deeds  going  along  with 
the  interest,  are  collected  in  Thomas's  Notes  to  Lord  Buckhurst's  case, 
1  Rep.  2,  6,  note  O,  and  in  Sugden's  Vendors,  454,  11th  Ed.  It  is 
said  that  coparceners,  or  joint  tenants  have  all  an  equal  right  to  the 
custody  of  the  deeds  relating  to  their  joint  title.  There  is  a  dearth 
of  authority  with  respect  to  deeds  by  which  real  property  is  granted 
to  one  person  and  chattels  to  another.  The  cases  in  the  books  are 
not  cases  of  trustee  and  eesiui  que  trust  In  the  present  case,  the  cei- 
tui  que  trust  is  suing  the  agent  of  the  trustee.  A  cestui  que  trust  might 
as  well  bring  ejectment  against  his  trustee  holding  for  him.  At  ail 
events,  the  plaintiff  has  come  to  the  wrong  court ;  and  it  seems  doubt- 
ful if  even  a  court  of  equity  would  order  a  trustee  to  deliver  up  a 
deed  to  his  cestui  que  trust.  In  13  Vin.  Abr.  "  Faits,"  A,  a,  it  is  said, 
that  if  a  tenant  in  fee-simple  gives  the  charters  concerning  the  land 
to  another,  the  donee,  though  he  has  nothing  in  the  land,  yet  may 
justify  the  detaining  them  against  the  heir.  If  a  joint-tenant,  tenant 
in  common,  or  parcener,  destroy  the  thing  in  common,  the  other  may 
have  trover  ;  Bamadiston  v.  Chapman^  reported  in  Heath  v.  IBtAbara^ 
4  East,  121,  and  cited  in  2  Wms.  Saund.  p.  47.  But  here  there  is  no 
pretence  for  bringing  trover.  As  to  the  point  of  form,  the  replication 
contains  a  negative  pregnant,  similar  to  that  which  existed  in  the 
replication  in  Jones  v.  Jones^  16  Mee.  &  W.  699 ;  s.  c.  16  Law  J.  Rep. 
(n.  s.)  Exch.  299,  which  was  held  bad.  There,  in  trespass,  the  defend- 
ant pleaded  liberum  tenementum  in  J.  S.,  and  justified  the  trespass  as 
the  servant  of  J.  S.  and  by  his  command,  and  the  replication,  which 
averred  that  the  defendant  did  not  as  the  servant  of  J.  S.  and  by  his 
command  commit  the  trespass,  was  held  bad,  as  involving  a  negative 
pregnant 

J.  Grap,  contra.  For  the  plaintiff  it  is  submitted,  that  where  a 
deed  is  to  two  persons,  the  first  possessor  can  retain  it,  but  that  does 
not  oust  the  right  of  the  other  to  have  the  use  of  it.    The  declaration 
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ahows  a  good  title  in  the  plaintiff.  The  defendant  shows  that  one  of 
the  trustees  had  first  possession  of  the  deed^  and  then  delivered  it  to 
the  defendant  to  keep  for  him.     There  are  two  propositions  in  the 

f>lea,  the  one  stating  the  possession  of  the  trustees,  the  other  the  de* 
ivery  to  the  defendant.  Why  should  not  the  plaintiff  be  at  liberty 
to  tnaverse  either  of  those  propositions  ?  It  is  laid  down  in  Dixon 
on  Title  Deeds,  p.  20,  that  heir  and  feoffee  have  distinct  properties  in 
the  deed.  In  13  Vin.  Abr.  "  Faits,"  Z,  15,  it  is  laid  down,  that  if  land 
be  given  to  A  for  life,  remainder  over  to  several,  by  deed,  any  of  them 
who  first  gets  the  deed  may  retain  it,  and  whoever  has  any  land  con- 
tained in  a  deed  where  others  have  the  residue  of  the  land,  yet  he 
that  has  this  parcel  may  on  account  thereof  retain  the  deed,  citing  Bro. 
Abr.  "Charters  de  Terre,"  pi.  63,  and  4  Hen.  7, 10.  It  cannot  be  con- 
tended here  that  Swindall  had  a  right  to  the  deed  after  having  parted 
with  the  possession.  Yea  v.  Fields  2  Term  Rep.  708,  is  an  authority 
to  that  effect  There  is  a  distinction  between  deeds  and  other  chattels 
in  respect  of  possession,  as  the  title  to  deeds  is  affected  by  the  posses- 
sion being  parted  with.  The  plea  could  not  be  treated  otherwise  than 
as  the  plaintiff  has  treated  it.  The  fallacy  in  the  case  seems  to  arise 
from  forgetting  that  it  lies  on  the  defendant  to  make  out  an  answer 
to  the  declaration,  and  that  he  chooses  to  rely  on  Swindall's  having 
obtained  possession  first. 

[Cress WELL,  J.  Does  it  signify  at  all  when  or  how  Swindall  ob- 
tained possession,  if  he  did  so  before  he  delivered  the  deed  to  the 
defendant? 

Williams,  J.  If  this  traverse  came  on  for  trial,  how  would  the 
verdict  be  if  Swindall  had  possession,  but  the  plaintiff  had  possession 
before?] 

The  verdict  would  have  been  for  the  plaintiff.  Supposing  posses- 
sion had  been  got  by  fraud,  and  then  there  was  a  delivery,  the  plaintiff 
would  clearly  have  been  entitled. 

[Cresswell,  J.  The  question  involved  in  this  case  is,  whether  the 
right  of  possession  continues  longer  than  the  possession. 

Williams,  J.  Put  the  case  of  a  deed  granting  lands  partly  free- 
hold, partly  copy-hold,  partly  in  fee,  and  partly  in  borough  English, 
who  would  be  entitled  to  the  custody  ?] 

The  first  grantee  who  got  possession  of  the  deed.  In  Dixon,  p.  22, 
Moore  says,  in  argument,  that  a  stranger  having  deeds  ought  to  deliver 
them  to  heir  or  feoffee,  whichever  brings  the  first  writ.  The  defendant 
here  might  have  raised  his  defence  under  a  general  statement  of  title; 
or  if  he  chose  to  rest  his  case  upon  first  possession,  the  plaintiff  had 
a  right  to  traverse  that  allegation.  As  to  the  argument  that  this  tra- 
verse involves  a  negative  pregnant,  the  rule  is  laid  down,  that  if  the 
matter  implied  be  not  sufiicient,  there  is  not  a  negative  pregnant ; 
Cora.  Dig.  "  Pleader,"  (R.  6.)  Our.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court.^  In  the 
courseof  the  argument  of  this  case,  we  intimated  our  opinion  that  the 

replication  did  not  amount  to  a  negative  pregnant,  but  we  reserved  our 

-  -  . 

1  Jervis,  C.  J.,  Cbesswell,  J.,  Williams,  J.,  and  Talfourd  J. 
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judgment  on  the  main  point,  which  is  one  of  some  difficulty.  Tbe-de- 
claration  is  in  detinue  for  an  indenture  of  the  26th  of  September,  184^ 
between  Ball  of  the  first  part,  the  plaintiff  of  the  second  part,  and  Swindall 
of  the  third  part,  being  the  grant  of  an  annuity  from  Ball  to  the  plaintifl^ 
of  lOOL  for  the  life  of  Ball.  The  defendant  pleads,  in  substance,  that 
the  indenture  in  the  declaration  mentioned  is  the  grant  of  an  annuity 
to  the  plaintiff  for  the  life  of  Ball,  secured  upon  certain  freehold  pro- 
perty belonging  to  Ball,  and  the  conveyance  of  that  freehold  by  Ball 
to  Swindall,  as  trustee  for  the  plaintiff,  to  secure  that  annuity ;  and 
that  after  the  making  of  the  said  deed,  and  before  the  plaintiff  had 
obtained  or  had  possession  of  the  same,  and  before  the  said  detention, 
and  before  the  commencement  of  this  suit,  &c.,  Swindall  had  obtain* 
ed  possession  of  the  deed,  and  delivered  it  to  the  defendant  to  be 
kept  and  delivered  to  him.  The  plaintiff  replies,  that  Swindall  did 
not  obtain,  nor  had  he  possession  of  the  deed  before  the  plaintiff  had 
obtained  possession  of  the  same,  modo  eiformd^  &c.,  and  to  this  there 
is  a  special  demurrer.  We  must  first  consider  the  effect  of  the  record 
in  its  present  state,  so  as  to  ascertain  the  precise  question  raised  by 
it  The  demurrer  admits  that  Swindall  did  not  obtain  and  have  pos- 
session of  the  deed  before  the  plaintiff  obtained  and  had  possession 
of  it;  and  we  must,  therefore,  strike  out  of  the  plea  the  allegation 
upon  which  that  replication  is  founded,  and  the  plea  will  then  stand, 
"  That  after  the  making  of  the  deed  and  before  the  detention,  and 
before  the  commencetnent  of  this  suit,  Swindall  obtained  possession 
of  the  deed  and  delivered  it  to  the  defendant"  It  is  consistent  with 
the  plea  so  understood,  that  after  the  execution  of  the  deed  and  before 
the  detention,  the  plaintiff  first  had  possession  of  the  deed,  and  that 
then  Swindall  got  possession  of  it,  no  matter  how,  and  before  the  de» 
tention  and  commencement  of  this  suit  delivered  it  to  the  defendant 
The  question  is,  whether,  under  such  circumstances,  the  action  will 
lie.  We  are  of  opinion  that  it  will  not.  It  appears  upon  the  face  of 
the  deed,  as  stated  in  the  plea,  that  the  plaintiff  and  Swindall  have 
each  an  interest  in  the  deed.  The  defendant  contends,  that  Swindall 
has  the  greater  interest,  because  the  deed  conveys  th')  freehold  to  him. 
The  plaintiff  admits  that  he  has  an  equal  interest  with  himself,  but 
no  more,  and  we  need  not  determine  which  of  these  propositions  is 
correct,  because,  admitting  that  the  plea  is  in  this  respect  right,  we 
nevertheless  are  of  opinion  that  the  action  will  not  lie.  The  rule 
established  by  the  second  resolution  of  Lord  Buckhursts  case^  and  by 
other  authorities,  is  that  he  who  has  occasion  to  use  a  deed  is  entitled 
to  the  legal  custody  of  it ;  but  where  two  have  an  equal  interest  in  a 
deed,  and  each  may  have  occasion  to  use  it,  as  for  instance,  where 
the  same  deed  grants  Whiteacre  to  A,  and  Blackacre  to  B,  as  it  is 
manifest  that  both  cannot  hold  the  deed  at  the  same  time,  to  whom 
does  the  legal  custody  belong  ?  If  it  were  a  chattel,  it  might  be  used 
in  turn  by  several  having  an  interest  in  it,  but  it  is  not  so  with  a  deed. 
That  must  remain  in  some  custody  until  the  occasion  for  using  it 
may  arise.  In  this  respect  there  are  but  few  authorities,  for  the  cases 
relating  to  profert  do  not  apply.  In  the  case  put,  each  has  a  common 
interest,  and  each  may  have  occasion  to  use  the  deed,  but  both  can- 
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not  hold  it  at  the  same  time.  The  only  way  of  avoiding  unseemly 
contests  for  the  possession,  is  to  rule  that  he  who  first  has  it  may 
keep  it,  and  this  seems  to  be  the  result  of  the  only  authority  which 
bears  directly  upon  the  subject  In  Vin.  Abr.  "  Faits,"  (Z,  pL  15,)  it 
is  laid  down  from  Bro.  Abr.  '^  Charters  de  Tenre,"  and  the  Year  Book, 
4  Hen.  7,  pi.  10,  <<  that  if  land  be  given  to  A  for  life,  remainder  over 
[to  several]  by  deed,  any  of  them  who  first  gets  the  deed  shall  retain  it ; 
and,  therefore,  whoever  has  any  land  contained  in  the  deed,  where 
others  have  the  residue  of  the  land,  yet  he  that  has  this  parcel  may 
on  account  thereof  retain  the  deed."  But  this  rule  does  not  decide 
the  point  under  dispute ;  for  it  does  not  follow  that  the  right  to  hold 
a  deed  is  permanently  attached  to  the  person  who  first  gets  it  into 
his  possession  so  as  to  prevent  another  having  an  equal  interest  in  the 
deed  from  holding  it  even  against  the  first  possessor,  should  it  afterwards 
come  into  his  custody.  The  reason  which  gives  to  the  first  possessor 
a  right  to  hold  the  deed  as  long  as  he  retains  it  in  his  possession, 
gives  the  other  party  having  an  interest  in  the  deed  a  right  to  keep 
it  should  it  ever  come  into  his  custody.  It  is  the  interest  which  each 
has  in  the  deed  and  the  occasion  which  each  may  have  to  use  it, 
which  gives  to  each  the  title  to  have  it.  In  the  case  put,  A  may 
hold  the  deed  against  B,  because  he  has  an  interest  in  it,  and  may 
have  occasion  to  use  it ;  but  B,  who  has  a  like  interest  in  it,  may  also 
have  occasion  to  use  it ;  and,  therefore,  if  he  gets  it  firom  A  he  may 
hold  it  against  A.  For  fraud  or  force,  which  may  be  used  to  get 
possession  of  the  deed,  either  party  may,  perhaps,  have  remedy  against 
the  other ;  but  the  title  to  the  deed  is  ambulatory  between  those  who 
have  an  interest  in  and  may  have  occasion  to  use  it,  and  each  is  en- 
titled to  keep  the  deed  from  the  other  so  long  as  he  actually  retains 
it  in  his  custody  and  control,  but  no  longer.  The  case  of  Yea  v. 
Fields  would  seem  to  have  been  decided  upon  this  ground.  Convey- 
ancers have  questioned  this  decision,  but  in  our  opinion  that  case  was 
properly  decided,  because,  as  Lord  Kenyon  savs,  <'the  plaintiff  did 
not  show  a  better  right  to  the  deeds  than  the  defendant"  The  de- 
fendant, had  in  common  with  the  plaintiff,  the  mortgagee,  an  interest 
in  the  deed ;  like  him  he  might  have  occasion  to  use  it ;  the  title, 
therefore,  was  ambulatory,  and  as  the  defendant  had  possession  of 
the  deeds  he  was  entitled  to  retain  them  against  the  plaintiff,  who 
had  no  better  title  than  the  defendant,  notwithstanding  he  represented 
the  mortgagee  who  first  had  possession  of  them.  For  these  reasons 
we  are  of  opinion  that  the  defendant  is  entitled  to  judgment 

JiidgTnent  for  tne  defendant. 
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PoRD  V,  Graham.^ 

NoTomber  5,  1850. 

Habeas   Corpus  —  Discretion  of  Court. 

It  is  entirely  in  the  discretion  of  a  judge,  to  grant  or  refose  a  habeas  oorpiu,  to  enable  a  pri- 
soner  to  attend  to  show  cause  against  a  summons. 

SemUe^  that  a  special  ground  should  be  laid  for  such  an  application. 

The  plaintiff,  being  a  prisoner  in  the  Queen*s  prison,  applied  to 
Maule,  J.,  at  chambers,  for  a  habeas  corpus  to  enable  him  to  appear 
to  show  cause  against  a  summons.  The  learned  judge  refused  to 
grant  it ;  and,  a  second  summons  having  been  taken  out,  an  order 
was  made  thereon,  which  was  afterwards  made  a  rule  of  court. 

Hawkins  now  moved  for  a  rule  to  show  cause  why  the  order  and 
rule  of  court  should  not  be  set  aside,  on  the  ground  of  the  improper 
refusal  of  the  habeas. 

Maule,  J.  I  do  not  see  why  a  prisoner  should  have  a  habeas  cor- 
pus  whenever  he  pleases,  in  order  that  he  may  come  out  and  conduct 
his  business,  whether  that  business  consists  of  a  proceeding  in  court 
or  at  chambers,  or  of  any  thing  else. 

Jervis,  C.  J.  The  matter  is  clearly  in  the  discretion  of  the  judge  j 
and  I  think  the  refusal  was  justified,  no  special  ground  being  laid  for 
the  indulgence. 

The  rest  of  the  court  concurring, 

Rule  refused. 


Dixon  &  others,  Assignees  of  John  Boyd  and  James  Boyd,  Bank- 
rupts, V.  Stansfeld  &  others.^ 

KoTember  9,  1850. 

Factors — Lien  for  General  Balance. 

A  factor  can  only  claim  a  Uen  for  his  general  balance,  upon  goods  which  come  to  his  bands 
as  factor. 

A  &  Co.,  who  carried  on  business  at  Hull,  as  merchants,  factors,  ship  and  insurance-broken, 
and  general  agents,  had  had  yarions  dealings,  as  factors  with  B  &  Co.  of  London.  Whilst 
these  dealings  were  going  on  between  them,  B  &  Co.  wrote  to  A  &  Co.,  requesting  them 
to  get  a  policy  of  insurance  effected  for  them  on  the  ship  Exporter,  for  a  royace  mm  the 
Downs  to  South  America,  and  thence  to  the  West  Indies.    A  &  Co.  procured  the  insar- 

1 10  Common  Bench  Bep.  869.  <  10  Common  Bench  Rep.  398. 
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Mice  to  be  effected,  and  B  ft  Co.  remitted  them  the  preminmB — the  policy  remaining  In 
the  bands  of  A  &  Co. :  — 

Held,  tbat  A  &  Co.  were  not  entitled  to  hold  the  policy  as  a  lien  for  the  general  balance  doe 
to  them,  OS  factors,  from  B  &  Co. 

This  was  an  action  of  detinue,  brought  by  the  plaintiffs,  as  assign- 
ees of  John  Boyd  and  James  Boyd,  bankrupts,  against  the  defend* 
ants,  to  recover  possession  of  a  certain  policy  of  insurance,  dated  the 
3d  of  November,  1845,  effected  by  William  Henry  Wilson  and  Rich- 
ard Vause,  in  their  own  names,  and,  as  alleged  in  the  declaration,  as 
agents  for  and  on  behalf  of  the  said  John  Boyd  and  James  Boyd, 
with  certain  underwriters  at  Glasgow,  on  a  certain  vessel  called  the 
Exporter,  for  a  sum  of  1,000/.,  for  a  certain  voyage  to  the  east  coast 
of  South  America. 

The  defendants  pleaded,  that  previously  to  and  at  the  time  of  the  re- 
spective bankruptcies  of  the  said  John  Boyd  and  James  Boyd,  and 
W.  H.  Wilson  and  R.  Vause,  and  before  the  said  detention,  the  said 
W.  H.  Wilson  and  R.  Vause  carried  on  in  copartnership  the  trade  and 
business  as  merchant^t,  insurance-brokers,  agents,  and  factors,  at  Kings- 
ton-upon-HuU,  under  the  style  and  firm  of  Wilson  &  Vause,  and 
that,  previously  to,  and  at  the  time  when  the  said  policy  of  insurance 
was  effected,  the  said  John  Boyd  and  James  Boyd  were  accustomed 
to  deal  with  the  said  W.  H.  Wilson  and  R.  Vause ;  that  mutual  ac- 
counts then  existed  between  them,  and  that,  whilst  such  mutual  deal- 
ings and  accounts  existed,  and  before  either  of  the  said  bankruptcies, 
the  said  W.  H.  Wilson  and  R.  Vause  effected  the  said  policy,  pursuant 
to  an  order  given  for  that  purpose  by  the  said  John  Boyd  and  James 
Boyd;  that  the  policy  remained  in  the  possession  of  the  said  W.  H. 
Wilson  and  R.  v  ause  until  their  bankruptcy,  and  afterwards  in  that  of 
the  defendants  as  their  assignees ;  that  the  said  W.  H.  Wilson  and  R. 
Vause  became  bankrupts,  and  the  defendants  were  duly  appointed 
their  assignees ;  that,  at  the  time  of  the  said  last-mentioned  bankruptcy, 
the  said  John  Boyd  and  James  Boyd  were  indebted  to  the  said  W.  H. 
Wilson  and  R  Vause,  on  the  general  balance  of  accounts  between 
them,  in  the  sum  of  7,436/.  19^.  AcL ;  that,  at  the  time  of  the  said 
bankruptcy,  nothing  was  due  for  or  on  account  of  the  premiums 
for  effecting  the  said  policy  of  insurance,  or  for  or  on  account  of  any 
premiums  paid  on  effecting  any  other  policy  of  insurance ;  that,  by 
the  usage  and  custom  of  merchants,  the  said  W.  H.  Wilson  and  R, 
Vause  had,  at  the  time  of  their  said  bankruptcy,  a  lien,  to  the  extent 
of  their  said  debt  of  7,436/.  19^.  4rf.,  upon  the  said  policy  in  the  decla- 
ration mentioned,  and  were  entitled  to  retain  the  same  until  such  lien 
was  satisfied ;  and  that  such  debt  was,  at  the  time  of  the  said  deten- 
tion, unpaid  and  owing  to  the  defendants  as  such  assignees  of  the 
said  W.  H.  Wilson  and  R.  Vause. 

The  plaintiffs  —  admitting  that  the  said  W.  H.  Wilson  and  R. 
Vause  became  bankrupts,  and  the  appointment  of  the  defendants  as 
their  assignees,  —  replied,  de  injurid. 

The  cause  came  on  to  be  tried  before  Wilde,  C.  J.,  at  the  sittings 
in  London,  after  Trinity  terra,  1849,  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court  upon  the  following  case :  — 
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This  is  an  action  brought  by  order  of  the  court  of  review  in  bank- 
ruptcy, whereby  it  was  ordered,  that  the  said  assignees  of  the  estate 
and  effects  of  the  said  bankrupts  John  Boyd  and  James  Boyd,  should 
forthwith  commence  an  action  in  the  Court  of  Common  Pleas,  for  the 
purpose  of  ascertaining  the  right  of  the  assignees  of  the  estate  of  the 
said  bankrupts  W.  H.  Wilson  and  R.  Vause,  to  retain  possession  of  a 
certain  policy  of  insurance  (being  the  policy  in  the  said  declaration 
mentioned,  and  in  the  said  order  described  as)  bearing  date  on  oc 
about  the  3d  of  November,  1849,  effected  by  them,  the  said  W.  H. 
Wilson  and  R,  Vause,  in  their  own  names,  as  insurance-brokers,  and, 
as  aUeged  by  the  assignees  of  the  said  W.  H.  Wilson  and  R.  Vause, 
as  factors  for  and  on  behalf  of  the  said  John  Boyd  and  James  Boyd, 
with  certain  underwriters  at  Glasgow,  for  the  sum  of  1,000^,  on  the 
said  ship  or  vessel  called  the  Exporter,  then  the  pro|>erty  of  the  said 
John  Boyd  and  James  Boyd,  but  since  lost  at  sea,  valued^  as  therein 
mentioned,  at  the  sum  of  4,000/.,  for  the  voyage  to  the  east  coast  of 
South  America.  And  it  was  thereby  further  ordered,  amongst  other 
things,  that,  upon  the  trial  and  hearing  of  such  action,  for  the  pur- 
poses of  the  said  action,  the  said  assignees  of  the  estate  of  the  said  W. 
H.  Wilson  and  R.  Vause  should  admit  that  nothing  was  due  or  ow- 
ing to  them  for  or  on  account  of  the  premiums  paid  on  effecting  the 
said  policy  for  1,000/.,  or  for  or  on  account  of  any  premiums  paid  on 
eifecting  any  other  policies  of  insurance  by  the  said  W.  H.  Wilson 
and  R.  Vause  for  or  on  behalf  of  the  said  John  Boyd  and  James 
Boyd. 

The  said  John  Boyd  and  James  Boyd  were,  previously  to  their 
said  bankruptcy,  hop,  seed,  and  guano  merchants,  carrying  on  busi- 
ness in  the  borough  of  Southwark,  under  the  style  of  John  Boyd  & 
Co.  They  were  also  the  owners  of  several  vesseb  employed  in  the 
guano  trade,  and,  amongst  others,  of  the  said  vessel  called  the  Ex- 
porter. 

The  said  John  Boyd  and  James  Boyd  were  adjudged  bankrupts 
under  a  fiat  against  them,  dated  the  26th  of  May,  1846. 

The  said  W.  H.  Wilson  and  R.  Vause  were  adjudged  bankrupts 
under  a  fiat  issued  against  them,  dated  the  16th  of  April,  1846. 

The  said  W.  H.  Wilson  and  R.  Vause,  previously  to  their  said 
bankruptcy,  carried  on  business  as  merchants,  factors,  ship  and  in- 
surance brokers,  and  general  agents,  at  Hull,  under  the  style  of  Wil- 
son &  Vause.  They  acted  at  Hull  as  the  agents  and  factors  of  the 
said  John  Boyd  &  Co.,  with  respect  to  several  guano  speculations. 

With  the  exception  of  one  isolated  transaction,  in  1844,  the  gene- 
ral  business  between  John  Boyd  &  Co,  and  Wilson  &  Vause  began 
in  January,  1846.  Their  first  dealing  consisted  of  the  purchase  of 
guano  by  Wilson  fiind  Vause,  to  a  large  amount,  for  John  Boyd  & 
Co. ;  which  guano  Wilson  &  Vause  were  also  employed  to  sell.  No 
specific  arrangement  was  made  as  to  the  commission  to  be  paid  to 
Wilson  and  Vause.  Other  dealings  of  the  like  kind  took  place,  and 
continued  until  the  16th  of  April,  1846,  when  Wilson  &  Vause  be- 
came bankrupts.  At  that  time  there  was  a  balance  due  from  John 
Boyd  &  Co.  to  Wilson  &  Vause,  in  respect  of  the  said  dealings, 
amounting  to  6,798/.  10s.  IhL 
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There  were  only  two  instances  in  which  Wilson  &  Vaase  effected 
insurances  for  John  Boyd  &  Co.,  besides  that  which  forma  the  sub- 
ject of  this  action,  viz.,  one  policy  of  insurance  against  fire,  effected 
by  Wilson  &  Vause  on  the  23d  of  April,  1845,  upon  property  of 
John  Boyd  &l  Co.,  which  was  in  the  possession  of  Wilson  &  Vause, 
at  Hull,  for  the  purpose  of  sale ;  and  the  other,  a  marine  policy, 
effected  on  the  1st  of  July,  1845,  on  guano  which  had  been  in  the 
possession  of  Wilson  &  Vause,  at  Hull,  but  belonged  to  John  Boyd 
&  Co.,  and  which  had  been  sold  by  Wilson  &  Vause  to  a  customer 
at  Newcastle-upon-Tyne,  to  be  delivered  there ;  and  the  policy  was 
effected  against  the  risk  of  the  voyage  from  Hull  to  Newcastle.  Wil- 
son &Vause  paid  the  premiums  on  these  policies,  and  the  amounts 
were  debited  to  John  Boyd  &c  Co.  in  the  account-current  which  ac* 
companied  and  formed  part  of  the  case. 

The  said  John  Boyd  &  Co.  were  owners  of  a  vessel  called  the  Ex- 
porter; which  vessel,  in  October,  1845,  was  sent  by  them  to  the 
coast  of  South  America  for  the  purpose  of  obtaining  a  cargo  of 
guano.  They  applied  to  Wilson  &  Vause  to  effect  a  policy  on  that 
vessel  for  that  voyage. 

There  were  but  few  underwriters  at  Hull ;  and  one  insurance  com- 
pany, who  insured  to  a  small  extent.  Wilson  &  Vause  not  being 
able  to  effect  the  policy  required  at  Hull,  applied  to  Douglas  &  Co., 
insurance-brokers  at  Glasgow,  to  get  the  order  completed  there.  Wil- 
son &  Vause  debited  John  Boyd  &  Co.  with  52L  55.,  the  full  amount 
of  the  premium ;  but  Douglas  &  Co.  allowed  Wilson  &  Vause  2j-  per 
cent. 

The  following  is  the  correspondence  relating  to  the  transac- 
tion :  — 

October  28, 1845,  Boyd  &  Co.  to  Wilson  &  Vause :  —  "  Please  in- 
sure on  the  bark  Exporter,  A.  1.,  about  214  tons,  Southampton  built, 
and  coppered  last  year,  1,000/.,  on  ship,  &c.,  valued  at  4,000/.,  from  the 
Downs  and  island  or  islands,  or  mainland,  and  east  coast  of  South 
America.  We  have  done  700/.  from  London,  at  40^.,  at  Lloyds',  but 
cannot  get  more  done ;  therefore  we  try  elsewhere.  She  wets  reported 
in  the  Downs  to-day." 

Hull,  October  29,  1845,  Wilson  &  Vause  to  Boyd  &  Co. :  —  "  Not 
being  able  to  do  any  insurance  here  on  the  Exporter,  we  have  ordered 
it  through  our  Glasgow  brokers,  the  vessel  having  sailed.  We  have 
done  our  Hull  vessels  the  same  round ;  and  have  no  doubt  shall  hand 
you  copy  of  policy  for  yours.  Why  not  insure  out  and  home?  How 
are  you  covered,  (f  lost  in  loading?" 

Hull,  October  29, 1845,  Wilson  &  Vause  to  Douglas  and  Co.:  — 
"  The  owners  of  the  following  write  us,  —  *  Please  insure  on  the 
bark  Exporter,  A.  1.,  214  tons,  Southampton  built,  and  coppered  last 
year,  1,000/,,  on  ship,  valued  at  4,000/.,  from  the  Downs,  or  island  or 
islands,  or  mainland  east  coast  of  South  America'  (reported  in 
the  Downs  yesterday.)  *  Part  is  done  at  405.  at  Lloyds.'  As  we  are 
unable  to  do  anything  here,  we  forward  above  to  you,  and  are  waiting 
policY." 

Glasgow,  October  31, 1845,  Douglas  &  Co.  to  Wilson  &  Vause:  — 
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«  We  have  your  favor  of  the  29th,  and  regret  that  our  underwriters 
decline  insuring  the  Exporter  for  the  voyage  mentioned,  to  island  or 
islands,  or  mainland  east  coast  of  South  America,  on  account  of 
the  difficulty  which  must  arise  in  determining  when  the  risk  lermi- 
nates.  There  are  but  two  ways  in  which  they  would  be  willing  to 
take  her, —  either  for  twelve  months  at  8  guineas  per  cent,  or  for  the* 
voyage  out  and  home,  at  51.  10a  per  cent,  —  which  are  the  rates 
which  have  been  paid  on  other  equally  good  vessels.  Should  either 
of  these  modes  of  insurance  meet  the  views  of  your  Mends,  we  shall 
be  glad  to  hear  from  you  on  the  subject" 

October  30, 1845,  feoyd  &  Co,  to  Wilson  &  Vause :  —  ^  Should 
you  not  have  insured  the  Exporter,  do  so  from  the  Downs  for  island 
or  islands  of  east  coast  of  South  America,  thence  with  guano  to  Do- 
niinica  "W^est  Indies*" 

HuU,  October  31, 1845,  Wilson  &  Vause  to  Boyd  &  Co. ;  —  «  We 
ordered  the  amended  insurance  per  Exporter." 

Hull,  October  31, 1845,  Wilson  &  Vause  to  Douglas  &  Co. :  — 
^  Please  alter  the  Exporter's  insurance,  to  the  islands,  and  thenoe  to 
Dominica,  West  Indies,  on  best  terms  in  your  power." 

Hull,  November  3, 1845,  Wilson  &  Vause  to  Boyd  &  Co.:— "Our 
friends  say, '  Our  underwriters  decline,'  &c.  (as  in  the  letter  of  Douglas 
&  Co.  of  the  31st  of  October.)  In  reply  to  this,  we  this  post  write 
them  to  do  it  '  Collooney  Island,  and  for  places  adjacent;'  such  be- 
ing the  wording  of  the  policies  we  have  done  some  rounds;  and  ex* 
pect  they  will  hand  in  policy." 

Hull,  November  the  3d,  1845,  Wilson  &  Vause  to  Douglas  &  Co. : — 
**  Yours  of  the  31st  ult  to  hand.  We  are  surprised  you  were  not 
able  to  do  the  Exporter.  We  have  before  us  policy  per  Adele  (not 
BO  good  a  ship),  Hull  to  Rio,  while  there,  and  thence  to  Collooney 
Island  and  other  places  adjacent,  while  there,  and  thence  to  U.  K.  at 
5  guineas,  signed  by  D.  Forrest,  for  several  of  your  underwriters;  also 
by  U.  Ewing,  G.  G.  Wilson,  and  J.  Watson.  We  know,  too,  that 
several  vessels  are  done  at  same  rate  via.  the  Plate  and  other  places. 
As  the  Exporter  goes  direct  you  ought  to  be  able  to  do  her  to  the 
coast,  Dominica,  and  U.  K.,  at  5  guineas,  or  only  to  Dominica  at 
something  less :  the  risk  cannot  be  so  great  The  vessel  having  sail- 
ed, we  leave  you  to  do  the  best  you  can,  —  the  same  as  if  the  vessel 
was  your  own.     You  know  our  position." 

Glasgow,  November  3, 1845,  Douglas  &  Co.  to  Wilson  &  Vause :  — 
"  In  accordance  with  your  order  oi  the  3l8t  ult,  we  have  effected 
insurance  for  1,000^.  on  the  Exporter,  to  the  east  coast  of  South 
America,  and  thence  to  Dominica:  premium  5/.,  below  which  we 
could  not  succeed;  and  hope  that  rate  will  be  considered  moderate. 
Inclosed  is  a  copy  of  policy." 

HuU,  November  the  5th,  1845,  Wilson  &  Vause  to  Douglas  &  Co. : — 
"  We  have  before  us  your  esteemed  favor  of  the  4th  instant,  with 
policy  per  Exporter." 

Hull,  November  5, 1845,  Wilson  &  Vause  to  Boyd  &  Co. :  —  "  In- 
closed is  policy  for  l,000t  per  Exporter,  at  5/.,  the  very  lowest  we 
could  effect  it  at     We  pay  cash,  less  10  per  cent,  allowing  you  7J. 
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K  yoa  remit,  it  will  square  the  transaction,  and  sare  entry.    We 
dare  say  we  can  get  a  further  sum  done  if  you  are  not  covered." 

November  6,  1845,  Boyd  &  Co.  to  Wilson  &  Vause :  — "  Your 
esteemed  is  duly  received ;  and,  with  regard  to  the  insurance  of  the 
Exporter,  we  shall  remit  you  the  amount  of  the  premium  within  the 
month,  which  we  understand  is  the  usual  time  allowed  for  cash  pay- 
ments." 

Hull,  December  6,  1845,  Wilson  &  Vause  to  Boyd  &  Co. :  — 
"  Please  send  us  money  for  the  Exporter's  insurance." 

Hull,  December  8, 1845,  Wilson  &  Vause  to  Douglas  &  Co. :  — 
'^  Inclosed  we  beg  to  hand  you  seven  days'  bill  for  62L  6^.,  amount  of 
last  month's  insurance." 

Hull,  December  10,  1845,  Wilson  &  Vause  to  Boyd  &  Co.:  — 
''  Please  send  us  the  insurance  per  Exporter.  We  remitted  the  Glas- 
gow people  for  it." 

December  11, 1845,  Boyd  &  Co.  to  Wilson  &  Vause : — "  We  will 
remit  you  the  premium  on  the  Exporter  to-morrow." 

Hull,  December  19,  1845,  Wilson  &  Vause  to  Boyd  &  Co. :  — 
"  You  have  not  remitted  us  for  the  Exporter's  insurance  yet." 

Hull,  December  22, 1845,  Wilson  &  Vause  to  Boyd  &  Co. :  — 
"  You  have  not  sent  us  the  insurance  on  the  Exporter." 

Hull,  December  24,  1 845,  Wilson  &  Vause  to  Boyd  &  Co. :  — 
"  We  are  still  without  insurance  of  Exporter." 

April  16, 1846,  Boyd  &  Co.  to  Wilson  &  Vause :  — «  Misfortunes, 
seemingly,  never  come  alone.  No  doubt,  ere  this  you  have  heard  of 
our  loss  of  the  Exporter,  by  the  prominent  feature  she  acted  in  the  loss 
of  so  many  ships  off  Patagonia,  as  received  by  yesterday's  account" 

HuU,  April  17, 1846,  Wilson  &  Vause  to  Boyd  &  Co.:  — "We 
saw  the  loss  per  Exporter.  Shall  we  give  notice  to  the  underwriters 
as  to  the  1,000^  effected  on  her  ?" 

April  18, 1846,  Boyd  &  Co.  to  Wilson  &  Vause :  —  «  Regarding 
the  Exporter,  we  cannot,  under  the  present  circumstances,  answer 
your  question." 

The  policy  remained  in  the  hands  of  Dousflas  &  Co.,  as  the  agents 
of  Wilson  &  Vause,  until  the  18th  of  April,  1846 ;  on  which  day  it 
was  transmitted  to  the  last-mentioned  firm  ;  that  which  was  inclosed 
in  the  letter  of  the  5th  of  November,  1845,  having  been  only  a  copy, 
and  not  the  original  policy. 

Several  of  the  bills  of  exchange  drawn  by  John  Boyd  &  Co.,  and 
accepted  by  Wilson  &  Vause,  and  appeanng  on  the  debtor  side  of 
the  account  which  accompanied  the  case,  were  so  accepted  by  Wil- 
son &  Vause  by  way  of  advance. 

It  was  admitted  that,  at  the  time  of  Wilson  &  Vause's  bankruptcy, 
nothing  was  due  to  them  in  respect  of  premiums  paid  on  effecting 
the  said  policy,  or  any  other  policy  of  insurance. 

The  court  was  to  be  at  liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plam- 
tifis  were  entitled  to  recover  in  this  action.  If  so,  the  verdict  found 
for  the  plaintiffs  was  to  stand.  If  not,  the  verdict  was  to  be  entered 
for  the  defendants. 

45* 
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Hugh  Hillj  for  the  plaintiflfs.  Itris  difBcalt  to  understand  what  the 
plea  means,  —  whether  it  is  intended  to  set  up  the  lien  as  an  allega- 
tion of  fact,  or  as  a  conclusion  of  law.  The  case  states  that  Wilson 
&  Vause  acted  as  factors  or  agents  of  Boyd  &  Co.  There  is  no  in- 
stance of  their  having  acted  as  insurance-brokers  for  Boyd  &  Co., 
save  in  regard  to  the  policy  now  in  question.  It  may  be  contended 
on  the  other  side,  that,  if  Wilson  &  Vause  were  insurance-brokers, — 
although  nothing  was  done  by  them  in  that  character  in  respect  of 
this  or  of  any  other  policy,  —  they  are  still  entitled  to  set  up  a  gene- 
ral lien  upon  the  policy,  to  cover  any  debt  that  may  be  due  to  them 
from  Boyd  &  Co.  on  other  transactions ;  or  it  may  be  said  that  this 
is  an  allegation  of  fact,  and  that,  as  the  case  states,  they  did  act  as 
factors  or  agents,  the  general  lien  as  factors  attaches  upon  this  policy, 
although  eflected  by  them  as  insurance-brokers.  They  claim  to  hold 
it  in  respect  of  their  general  lien  as  factors.  Where  a  party  claims  a 
lien  upon  a  specific  chattel,  it  must  have  come  to  him  in  the  course 
of  the  employment  in  respect  of  which  he  claims  the  lien.  As,  in  the 
case  of  an  attorney  claiming  a  lien  upon  deeds,  they  must  have  come 
to  his  hands  in  the  character  of  attorney.  Stevenson  v.  Blakehck^  1 
M.  &  Selw.  535.  So,  in  the  case  of  a  factor,  the  goods  upon  which 
he  claims  a  lien  must  have  come  to  his  hands  as  factor.  Drinktcater 
V.  Goodwin^  Cowp.  251.  If  a  merchant  abroad  writes  to  a  factor  in 
England,  and  requests  him  to  purchase  him  a  service  of  plate,  the 
latter  cannot  claim  to  hold  the  plate  for  his  general  balance  in  respect 
of  mercantile  dealings  between  them.  Stevenson  v.  Blakelock  is  a 
distinct  authority  to  show  that  the  subject  of  the  lien  must  come  to 
the  hands  of  the  party  in  the  course  of  the  particular  employment  in 
respect  of  which  the  lien  is  claimed.  No  particular  lien  is,  or  could 
be,  set  up  here. 

Wordsworth,  contr^.     This  is,  in  effect,  the  case  of  Olive  v.  Smithy 

5  Taunt.  56.  Wilson  &  Vause  were  the  general  agents  of  Boyd  & 
Co. ;  at  all  events,  they  were  acting,  and  are  recognized  as  having 
acted  in  four  different  capacities,  namely,  as  merchants,  factors,  ship 
and  insurance-brokers,  and  general  agents.  If  the  plaintiffs  had  intended 
to  rely  upon  any  rule  of  law  exclusively  applicable  to  one  of  these 
characters,  the  case  should  have  given  the  defendants  some  notice  of 
it.  Abbott,  C.  J.,  in  a  case  somewhat  similar  in  this  respect  to  the 
present.  Baring  v.  Currie,  2  B.  &  Aid.  144,  observes :  "  In  what  situ- 
ation did  the  defendants  stand  in  respect  to  Coles  &  Co.,  and  what 
did  they  omit  to  do  ?  They  knew  that  Coles  &  Co.  acted  ooth  as 
brokers  and  merchants ;  and,  if  they  meant  to  deal  with  them  as  mer- 
•chants,  and  to  derive  a  benefit  from  so  dealing  with  them,  they  ought 
to  have  inquired  whether,  in  this  transaction,  they  acted  as  brokers  or 
not ;  but  they  made  no  inquiry."     Here,  the  case  states  that  Wilson 

6  Vause  were  employed  by  Boyd  &  Co.  to  purchase  guano  for  them ; 
and  it  in  substance  finds  that  the  policy  on  the  Exporter  was  effected 
in  relation  to  a  subject  in  which  they  were  dealing  for  Boyd  &  Co., 
namely,  the  purchase  of  guano.  The  account-current  contains  many 
items  ranging  from  June,  1845,  to  April,  1846,  which  appear  to  relate 
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to  cash  advanced,  and  acceptances  given,  in  aniicipation  of  these 
cargoes  of  guano.  If  Wilson  &  Vause  were  dealing  as  factors  or 
general  agents  for  Boyd  &  Co.,  and  had  a  balance  against  them,  they 
are  clearly  entitled  to  hold  any  property  coming  to  theur  hands  for 
such  general  balance.  Krugerv.  Wilcox.^  Lord  Chancellor  Hardwicke 
there  says ,  ^<  All  the  four  merchants,  both  in  their  examination  in 
the  cause  and  now  in  court,  agree,  that,  if  there  is  a  course  of  dealings 
and  general  account  between  the  merchant  and  factor,  and  a  balance 
is  due  to  the  factor,  he  m^y  retain  the  ship  and  goods,  or  produce,  for 
such  balance  of  the  general  account,  as  well  as  for  the  charges,  cus- 
toms, &c.,  paid  on  the  account  of  the  particular  cargo.  They  con- 
sider it  as  an  interest  in  the  specific  things,  and  make  them  articles 
in  the  general  account" 

[Maule,  J.  That  does  not  advance  your  argument  much.] 
Man  V.  Shiffner^  2  East,  523,  applies  very  closely  to  the  present 
case.  There,  one  Heath,  a  planter  in  Jamaica,  for  a  valuable  consi- 
deration in  money  paid  to  him  by  one  Allen,  as  agent  to  the  plaintiff 
and  one  Parkinson,  drew  bills  of  exchange  on  Atberton  &  Astley,  of 
Liverpool,  the  merchants  of  Heath,  in  favor  of  the  plaintiff  and  Park* 
inson,  which  Atherton  &  Astley  refused  to  accept  (not  having  in 
their  hands  funds  of  the  drawer,  Heath),  and  the  same  were  returned* 
The  share  of  Parkinson  in  these  bills  was  afterwards  paid ;  and,  on 
the  18th  of  July,  1800,  Heath  shipped,  in  Jamaica,  on  board  the 
Hero,  Captain  Lightfoot,  for  Liverpool,  twenty-five  tierces  of  sugar, 
to  be  delivered  to  the  order  of  the  shipper,  for  which  Captain  Light- 
foot  signed  a  bill  of  lading,  and  upon  which  bill  of  lading,  delivered 
by  Heath  to  Allen,  the  following  indorsements  were  made :  —  "  Cap- 
tain Lightfoot  Sir,  —  If  Atherton  &  Astley  will  engage  to  pay  the 
.net  proceeds  of  the  within-mentioned  twenty-five  tierces  of  sugar  to 
the  order  of  W.  Allen,  you  will,  in  that  case,  deliver  them  to  the  said 
Atherton  &  Astley ;  but,  if  they  do  not  so  engage,  &c.,  you  are  then 
to  deliver  the  same  to  the  order  of  the  said  W.  Allen,  who  is  entitled 
and  hereby  authorized  to  recover  and  receive  the  amount  insured  oa 
^he  same,  in  case  of  loss,  having  received  value  for  the  same  this  19th 
day  of  July,  1800.  R.  Heath."  «  To  Captain  Lightfoot  Sir,  — 
If  Atherton  &  Astley  engage  to  pay  the  net  proceeds  of  the  within 
mentioned  twenty-five  tierces  of  sugar  to  L.  Parkinson,  or  his  order, 
you  will,  in  that  case,  deliver  the  said  sugar  to  the  said  Atherton  & 
Astley ;  otherwise,  you  are  to  deliver  them  to  the  order  of  the  said  L. 
Parkinson ;  value  received  of  him  in  Jamaica,  23d  of  July,  1800.  W. 
Allen."  "  I  hereby  assign,  transfer,  and  set  over  to  James  Man,  pursuant 
to  the  directions  of  "W,  Allen,  all  the  right,  title,  property,  and  interest 
vested  in  me  to  the  within  bill  of  lading,  and  to  the  contents  by  virtue 
of  the  above  indorsement  from  the  said  W.  Allen  to  me.  18th  March, 
1801.  L.  Parkinson."  Allen  transmitted  the  bill  of  lading,  with  the 
two  first  indorsements  thereon,  to  Parkinson,  for  the  use  of  himself 


1  Ambler,  252.  «  Before  this  case,  it  was  certunly  doubtfal  whether  a  factor  had  a 
lien,  and  could  retwn,  for  the  balance  of  his  general  account"  Per  Lord  Mansfield, 
in  Oreen  r.  Farmer^  i  Burr.  2218. 
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and  the  plaintiff;  and,  when  Parkinson  had  received  the  money  dae 
to  him  from  Heath,  he  made  the  third  indorsement  on  the  bill  of  lad- 
ing,  and  delivered  it  to  the  plaintiff.  Before  the  sa^ars  were  shipped, 
viz.,  on  the  17th  of  June,  1800,  Heath  wrote  a  letter  to  Atherton  & 
Astley,  in  which,  after  noticing  his  engaging  so  many  tierces  by  the 
ships  Hero  and  Bacchus,  their  delay  in  sailing,  and  the  uncertainty 
of  the  crops,  &c.,  he  directs  them  to  ^  insure  by  ship  or  ships  at  and 
from  Montego  Bav,  as  interest  may  appear."  In  consequence  of  this 
letter,  Atherton  &  Astley  wrote  to  the  defendants  as  follows :  — 
"  Messrs.  Shiffner  &  Ellis,  Liverpool,  2d  September,  1800.  Please  to 
insure  1,000/.  on  sugars,  as  interest  may  appear,  valued  at  20/.  per 
hogshead,  on  ship  or  ships  at  and  from  Jamaica  to  Liverpool,  on  ac- 
count R.  Heath.  The  Hero  and  the  Bacchus  are  mentioned  as  likely 
to  have  most  of  the  property  on  board."  In  pursuance  of  this  letter, 
the  defendants,  as  agents,  caused  the  insurance  to  be  made  in  the 
same  terms  as  directed ;  which  policy  had  ever  since  remained  ia 
their  possession.  The  ship  Hero  sailed  from  Jamaica  in  January, 
1801,  and  was  lost  on  the  12th  of  February.  After  the  loss,  the 
plaintifi*,  being  then  possessed  of  the  bill  of  lading,  tendered  to  the  de- 
fendants the  premium  paid  on  effecting  the  policy,  and  demanded 
the  policy  of  them,  which  they  refused  to  deliver ;  and,  after  he  had 
discovered  that  the  underwriters  had  paid^the  loss  to  the  defendants, 
he  demanded  of  them  the  money  which  they  had  so  received,  but 
which  they  refused  to  pay.  At  the  time  the  insurance  was  ordered, 
and  also  when  it  was  effected.  Heath  was  the  debtor  of  Atherton  & 
Astley,  as  his  merchants  and  factors,  to  a  larger  amount  than  the  sum 
insured ;  and  the  defendants,  as  the  insurance-brokers  of  Atherton  Sc 
Astley,  were  their  creditors  to  more  than  the  sum  recovered  upon  the 
said  policy,  which  debts  remained  unsatisfied;  and  the  reason  assigned 
by  the  defendants  for  retaining  the  policy,  and  the  sum  recovered 
thereon,  when  the  same  were  demanded  by  the  plaintiff,  was,  that 
Atherton  &  Astley  were  creditors  of  Heath,  and  debtors  to  the  defend- 
ants, and  the  defendants  insisted  they  had  a  lien  upon  the  policy,  and^ 
the  money  recovered  thereon,  for  the  balance  due  to  them  by  Ather- 
ton &  Astley,  which  balance  exceeded  the  sum  recovered  from  the 
underwriters.  Oh  the  1st  of  January,  1801,  Atherton  &  Astley  stop- 
ped payment  Upon  a  case  stated  for  the  opinion  of  the  courts  Lord 
Ellenborough  delivered  the  judgment  of  the  court  in  favor  of  the  de- 
fendants. Their  opinion,  he  observed,  "was  not  founded  on  any 
right  which  the  defendants  had  to  retain  the  policy  from  the  plaintiff 
on  the  ground  of  having  a  lien  on  it  to  satisfy  their  claim  on  Ather- 
ton &  Astiey,  but  considering  them  as  the  servants  of  Atherton  & 
Astley,  who  were  entitied  to  hold  the  policy  as  against  the  plaintiff, 
who  claimed  from  Heath,  the  consignor,  until  their  claim  on  Heath 
was  satisfied  on  the  score  of  their  general  balance.  The  case,  he 
added,  had  been  obscured  by  bringing  forward  the  defendants'  lien, 
instead  of  that  of  Atherton  &  Astiey,  in  whose  hands  the  policy  was 
to  be  considered  as  in  effect  remaining.  Then,  as  the  plaintiff  couid 
only  have  recovered  the  policy  out  of  the  hands  of  Atherton  &  Astiey 
by  satisfying  their  lien,  so  the  same  lien  attached  on  the  proceeds  of 
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that  policy  recovered  from  the  underwriters ;  and,  as  that  lien  exceed- 
ed the  plaintiff's  demand,  the  defendants,  as  servants  of  Atherton  & 
Astley,  were  entitled  to  retain  the  whole  in  this  action." 

[Maule,  J.  If  it  had  appeared  that  the  Exporter  was  consigned  to 
Wilson  &c  Vause,  as  agents  to  sell  the  cargo  on  behalf  of  Boyd  &  Co., 
that  case  would  have  been  applicable.  There,  the  policy  was  a  do- 
cument connected  with  the  property  in  the  cargo,  which  cargo  was 
on  its  way  to  the  defendants  as  factors  for  sale.  They,  therefore, 
would  necessarily  hold  the  policy  in  the  same  character  as  they  held 
the  goods,  viz.,  as  factors.  The  plaintiffs  say  that  the  policy  did  not 
oome  to  the  hands  of  Wilson  &  Vause  as  factors,  but  as  insurance 
brokers  only.  It  certainly  seems  somewhat  remarkable  that  Wilson 
&  Vause  should  be  so  repeatedly  applying  to  Boyd  &  Co.  for  a  re* 
mittauce  of  the  premium  on  this  policy.  Importunity  for  50/.  is 
rather  curious,  considering  the  large  sums  which  the  account-current 
shows  to  have  been  passing  through  their  hands.] 

The  object  was,  as  is  stated  in  Wilson  &  Vause's  letter  of  the  5th 
of  November,  1845,  that  the  transaction  might  be  squared.  In  Olive 
V.  Smithy  5  Taunt.  56,  A,  a  merchant,  employed  B,  a  broker,  to  etkct 
policies,  and  sell  goods,  and  trusted  him  with  the  possession  of  the 
policies.  A  being  indebted  to  B  for  premiums  of  insurance,  and 
having  obtained  an  advance  of  money  upon  a  pledge  of  goods  placed 
in  B's  hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of  C's 

feneral  credit,  became  bankrupt.  Afterwards,  a  loss  happened,  and 
\  received  the  money  from  the  underwriters ;  and  it  was  held  that 
this  was  a  mutital  credit  within  the  5  Geo.  2,  c.  30,  s.  28,  and  that 
B  might  retain  the  sum  received  for  the  loss  in  liquidation  of  his  ad- 
vances, as  well  as  for  the  balance  due  for  premiums. 

[if.  Hill,  The  general  doctrine  laid  down  in  that  case  was  very 
much  qualified  in  the  subsequent  case  of  Rose  v.  Hart,  8  Taunt  499. 
That  was  an  action  of  trover  for  cloths  deposited  by  a  bankrupt,  pre- 
viously to  his  bankruptcy,  with  the  defendant,  a  fuller,  for  the  purpose 
of  being  dressed ;  and  it  was  held  that  the  defendant  was  not  entitled 
to  detain  them  for  his  general  balance  for  such  work  done  by  him  for 
the  bankrupt  previously  to  his  bankruptcy,  for  that  there  was  no  mutual 
credit  within  the  statute  5  Geo.  2,  c.  30,  s.  28. 

Maulk,  J.  If  there  was  mutusd  credit  at  the  time  of  the  bank^ 
ruptcy,  the  commissioners  were  to  take  the  account,  and  strike  a 
balance.  That  was  afterwards  extended  to  contingent  and  future 
debts.  How  could  the  commissioners,  in  Olive  v.  Smithy  take  this 
money  into  account  ?  At  the  time  of  the  bankruptcy  no  loss  had 
happened.  It  is  in  respect  of  that,  I  think,  that  Olive  v.  Smith  has 
been  overruled.  Speaking  of  these  two  cases,  in  Younff  v.  Bank  of 
Bengal,  1  Moore's  Indian  Appeal  Cases,  87, 148,  Lord  Brougham 
says :  ^^  In  Olivis  v.  Smilh,  a  broker  had  been  allowed  to  set  off  a  debt 
antecedently  due  firom  his  employer,  against  the  losses  recovered  from 
the  underwriters  on  policies  deposited  in  his  hands.  In  Bx)se  v.  Hart, 
the  court  held  that  such  a  set-off  is  only  competent  to  the  pawnee,  in 
cases  where  the  thing  alleged  to  be  a  giving  of  credit  either  consti- 
tutes a  present  cross  debt,  or  must  end  in  one.     This  limitation  of 
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the  case  of  Olive  v.  Smith  has,  in  subsequent  oases,  Sampson  v.  Bur^ 
ton,  ^  B.  &  B.  89,  4  J.  B.  Moore  551 ;  Rose  v.  SimSj  1  B.  &  Ad.  521, 
been  approved  and  followed."  The  contingency  must  be  one  that  is 
susceptible  of  calculation.] 

The  plaintiffs  must  make  out  that  the  e£fecting  this  policy,  was  an 
act  done  by  Wilson  &  Vause  exclusively  in  the  character  of  insur- 
ance-brokers. 

[Talfouiu),  J.     It  is  for  the  defendants  to  establish  their  lienJ 

It  is  not  pretended  that  the  former  policies  were  effected  by  Wilson 
&  Vause  as  insurance-brokers ;  but  it  may  be  fairly  inferred  from  the 
facts  which  are  stated,  that  they  were  effected  by  them  as  factors. 

[Maule,  J.  The  terms  of  the  policy  are  not  set  out  Was  it  one 
upon  which  Wilson  &  Vause  alone  could  have  sued  ?] 

The  case  states  that  they  effected  the  policy  in  their  own  names. 
It  does  appear  that  the  former  policies  were  so  effected. 

t Maule,  J.     There  is,  in  truth,  but  one  other  instance  of  a  marine 
icy  being  effected  by  Wilson  &  Vause  on  behalf  of  Boyd  &  Co. 
You  cannot  make  a  course  of  dealing  out  of  one  instance.] 
A  factor  is  entitled  to  insure  the  goods  of  his  principaL 
[Maule,  J.    It  is  difficult  to  discover  from  the  statement  of  the  case, 
what  is  the  precise  question  upon  which  the  opinion  of  the  court  is 
sought  to  be  obtained] 

It  was  afterwards  agreed  that  the  following  should  be  taken  to  be 
the  questions  intended  to  be  submitted  to  the  court 

<<  1.  Did  Wilson  &  Vause  effect  the  policy  of  insurance  in  the 
declaration  mentioned,  as  the  factors  of  John  Boyd  &  Co.,  or  was  the 
policy  effected  by  Wilson  &  Vause  as  insurance-brokers  for  the  said 
John  Boyd  &  Co. 

"  2.  J£  the  policy  was  effected  by  Wilson  &  Vause  as  insuraiice- 
brokers  for  the  said  John  Boyd  &  Co.,  had  Wilson  &  Vause,  atTthe 
time  of  their  bankruptcy,  a  lien  on  the  policy  for  the  general  balance 
of  account  due  to  them  as  factors  from  John  Boyd  &  Co. 

« If  the  court  shall  be  of  opinion  that  Wilson  &  Vause  did  not 
effect  the  policy  as  the  factors  of  John  Boyd  &  Co.,  and  that,  at  the 
time  of  their  bankruptcy,  Wilson  &  Vause  had  not  a  lien  on  the 
policy  for  the  general  balance  of  account  due  to  them  from  John  Boyd 
&  Co.,  the  verdict  found  for  the  plaintiffs  to  stand ;  otherwise,  the 
verdict  to  be  entered  for  the  defendants. 

Wordsworthf  continuing. 

TJervis,  C.  J.  The  amended  questions  show  that  it  is  a  case  of  lien 
only  that  is  set  up,  and  not  mutual  credit 

H.  Hill.    Exactly  so.] 

There  is  nothing  stated  in  the  case  to  warrant  an  inference  that 
Wilson  &  Vause  acted  as  insurance-brokers ;  it  must  be  assumed  that 
this  policy  was  effected  by  them  as  incident  to  their  character  of  factors. 
In  Story  on  Agency,  §  111,  it  is  said :  "  The  question  has  often  been 
discussed,  whether  factors,  or  consignees  for  sale,  have  an  implied 
authority  to  insure  for  their  principal ;  for,  there  cannot  be  a  doubt 
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that  they  may  insure  upon  their  own  account  to  the  extent  of  their 
own  interest  The  general  doctrine  now  established,  is^  that  they  jnay 
insure  both  for  themselves  and  for  their  principal.  But  they  are  not 
positively  bound  to  insure,  unless  they  have  received  orders  to  insure, 
or  promise  to  insure,  or  the  usage  of  ^ade,  or  the  habit  of  dealing  be- 
tween them  and  their  principals,  raises  an  implied  duty  to  insure.  They 
may  insure  in  their  own  names,  or  in  the  name  and  for  the  benefit  of 
the  principal.  K  they  insure  in  their  own  name  only,  they  may,  in 
the  case  of  loss,  recover  the  whole  amount  of  *the  value  of  the  proper- 
ty insured  from  the  underwriters,  and  the  surplus  beyond  their  own 
interest,  will  be  a  resulting  trust  for  the  benefit  of  their  principals." 
It  is  clear,  therefore,  that  it  was  the  duty  of  Wilson  &  Vause,  as 
factors,  to  insure  the  cargoes  of  guano  sold  by  them  for  Boyd  &  Co. 
at  Hull,  to  be  shipped  to  other  places.  In  what  respect  does  the 
policy  now  in  question  diifer  from  those  ?  It  must  be  conceded  that 
an  insurance-broker  has  no  general  lien,  beyond  the  amount  due  to 
him  for  premiums  and  commission  in  that  character. 

[Talfourd,  J.     Then  you  concede  the  second  question.] 

Not  altogether;  it  is  mixed  up  with  claims  of  another  character,  in 
respect  to  which  also  there  is  a  general  lien. 

[Jervis,  C.  J.     How  mixed  up  ?] 

By  being  all  blended  in  one  account. 

Hugh  BSlly  in  reply. 

There  is  no  pretence  for  saying  that  the  policy  in  question  was 
effected  by  Wilson  &  Vause  as  factors.  All  that  the  authorities  re- 
ferred to,  establish,  is,  that  a  factor  has  authority  to  insure  goods  that 
are  consigned  to  him  for  sale.  Besides  this  policy,  the  case  only 
gives  two  instances  of  insurances  by  Wilson  &  Vause  on  account  of 
Boyd  &  Co. ;  the  first  was  an  insurance  against  fire,  on  goods  of 
Boyd  &  Co.  in  their  hands  as  factors ;  the  second  was  a  marine  policy 
on  goods  which  had  been  sold  by  them  as  factors,  and  shipped  by 
them  for  Newcastle.  But,  with  respect  to  the  policy  on  the  ship  Ex- 
porter, all  presumptions  are  excluded  by  the  facts  which  are  stated. 
It  was  not  a  policy  on  goods  in  the  hands  of  Wilson  &  Vause,  or 
which  were  coming  to  their  hands ;  it  was  a  policy  on  the  voyage 
out.  Wilson  &  Vause  carried  on  business  as  insurance-brokers,  and 
had  a  profit,  as  such,  upon  this  policy.  The  correspondence  treats 
the  matter  as  an  isolated  transaction,  which  is  to  form  no  part  of  the 
general  dealings  between  the  parties. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiffs  in  tnis  case  are 
entitled  to  the  judgment  of  the  court.  By  the  agreement  of  parties, 
two  questions  have  been  presented  for  the  opinion  of  the  court,  both 
of  which,  by  the  admission  of  the  counsel  for  the  defendants,  practi- 
cally resolvie  themselves  into  a  question  of  fact.  The  action  is  in  de- 
tinue for  a  policy  of  assurance,  to  which  the  plaintiffs  are  clearly  en- 
tiUed,  unless  the  defendants  can  establish  a  right  of  lien  on  the  part 
of  Wilson  &  Vause  by  whom  the  policy  was  eflected.  Upon  the  facts 
stated  in  the  case,  I  think  there  can  be  no  doubt  whatever  that  the  policy 
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was  effected  by  Wilson  Sc  Vause  in  the  character  of  insoranee-brokerBf  1 

and  of  insurance-brokers  only.  The  case  states  that  they  filled  four 
difTerent  characters,  namely,  those  of  merchants, factors,  ship  and  insur- 
ance-brokers, and  general  agents.  There  had  been  large  transactions 
between  them  as  factors,  and  Boyd  &  Co. ;  and,  besides  the  transac- 
tion in  question,  there  had  been  two  cases  of  insurances  ;  but,  whether 
in  those  instances  the  policies  had  been  effected  by  Wilson  &  Vause 
as  factors  or  as  insurance-brokers,  does  not  appear.  It  is  clear,  that, 
in  those  two  instances,  they  would  have  had  the  right  to  insure  in 
their  character  as  factors.  The  statement  of  the  case,  therefore, 
leaving  the  matter  thus  uncertain,  we  must  see  what  can  be  gather- 
ed from  the  correspondence  which  is  set  out ;  and,  looking  at  that,  it 
plainly  appears  that  Wilson  &  Vause  were  employed  to  effect  this 
policy  in  their  character  of  insurance-brokers.  Boyd  &  Co.  write  to 
them  on  the  28th  of  October,  1845,  requesting  them  to  insure  1,000/L 
on  the  Exporter.  Not  being  able  to  effect  the  insurance  at  Hull,  Wil- 
son &  Vause  on  the  following  day,  write  to  Douglas  &  Co.,  at  Glas- 
gow, to  get  it  done  there.  Nobody  can  doubt  that  that  was  a  trans- 
action in  which  they  were  employed  as  insurance-brokers.  If  that 
be  so,  it  seems  to  be  conceded  that  Wilson  &  Vause  could  have  no 
general  lien  for  the  balance  due  to  them  as  factors.  A  man  is  not 
entitled  to  a  lien  simply  because  he  happens  to  fill  a  character  which 
gives  him  such  a  right,  unless  he  has  received  the  goods,  or  done  the 
act,  in  the  particular  character  to  which  the  right  attaches.  There  is 
no  evidence  of  usage,  or  course  of  dealing  between  the  parties,  to 
justify  the  claim  of  a  general  lien ;  and,  that  there  is  no  particular 
ien  upon  this  policy,  is  conceded ;  for,  it  is  admitted  that  the  pre- 
miums due  in  respect  of  it  have  been  paid.  Upon  both  points,  there- 
fore, the  plaintifis  are  entitled  to  succeed. 


li 


Maule,  J.  I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to 
the  judgment  of  the  court.  The  policy  in  question,  no  doubt,  is  the 
property  of  the  plaintifis ;  and  they  are  entitled  to  recover  it  in  this 
action  of  detinue,  unless  the  defendants  can  set  up  a  lien.  This  they 
attempt  to  do,  —  not  claiming  a  particular  lien  for  money  paid  on  ac- 
count of  this  policy ;  for,  the  case  finds  that  the  premium  has  been 
paid,  and  that  nothing  is  due  in  respect  of  it ;  but  they  set  up  a  gene- 
ral lien.  The  case,  it  is  said,  finds  that  Wilson  &  Vause  were  factors, 
as  well  as  other  things,  and,  as  such  factors,  they  had  authority  to 
effect  insurances  for  their  principals ;  and  that  the  particular  transac- 
tion in  question  either  was  a  transaction  in  which  Wilson  &  Vause 
were  employed  as  factors  of  Boyd  &  Co.,  or  else  it  was  a  transaction 
in  which,  though  not  employed  as  factors,  yet,  as  they  were  factors, 
they  had  a  lien.  I  find  nothing  in  the  case  to  show  that  this  policy 
was  effected  by  Wilson  &  Vause  in  the  course  of  their  business  as 
factors.  A  factor  is  a  person  who  is  employed  to  sell  goods  on  com- 
mission. There  was  no  employment  to  sell  at  all  connected  with  the 
employment  under  which  this  policy  was  effected.  It  appears  by  the 
case,  that  the  policy  was  effected  in  October,  1845 ;  that  it  was  a 
policy  on  ship,  not  on  guano,  or  any  thing  which  the  factors  were 
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employed  to  sell.  Upon  the  policy  being  effected,  it  appears  that 
Wilson  &  Vause  paid  the  premium  to  Douglas  &  Co.,  through  whose 
instrumentality  the  insurance  was  done,  and  that  Wilson  &  Vause 
applied  with  some  importunity  to  Boyd  &  Co.  to  recoup  them  the 
amount.  This  tends  very  much  to  show  that  the  transaction  was 
something  apart  from  the  ordinary  dealings  between  the  parties ;  a 
special  order  to  effect  this  particular  policy.  It  might  be  that  that 
was  consistent  with  the  insurance  being  effected  by  Wilson  &  Vause 
in  the  character  of  factors ;  as,  for  instance,  if  the  policy  had  been 
upon  goods  which  were  consigned  to  them  for  sale  as  factors.  In 
that  case,  the  policy  might  be,  —  I  do  not  say  it  would  be,— subject 
to  the  general  lien  of  the  factors,  as  the  goocfs  themselves  would  be. 
But  here,  the  subject-matter  of  the  insurance  not  being  goods,  the 
only  way  in  which  a  general  lien  as  factors  could  be  said  to  attach  to 
them  would  be,  that  this  was  one  of  a  number  of  transactions,  in 
some  of  which  Wilson  &  Vause  acted  as  brokers,  and  it  is  to  be  in- 
ferred that  this  one  is  to  be,  as  it  were,  infected  by  the  society  of 
those  with  which  it  is  brought  into  contact.  This  is  not  very  lucid ; 
but  probably  it  is  the  only  way  in  which  it  could  be  put.  I  think) 
however,  the  correspondence  which  is  set  out  in  the  case,  prevents  us 
from  so  dealing  with  the  transaction,  which  is  clearly  treated  by  the 
parties  as  one  single  and  separate  transaction.  This  being  the  state 
of  things,  I  think  it  is  impossible  that  we  can  import  into  the  case 
any  thing  other  than  what  appears  on  the  face  of  tne  correspondence. 
We  cannot  assume  that  there  was  any  pledge  of  this  policy  to  satisfy 
any  general  lien.  It  was  not  insisted,  nor  could  it  be,  that  one  who 
effects  a  policy,  not  as  factor,  but  as  insurance-broker,  is  entitled  to  a 
ffeneral  lien  on  a  policy  in  his  hands  for  a  balance  due  to  him  in  the 
former  character.  Upon  the  whole,  I  think  the  plaintiffs  are  entitled 
to  recover. 

Williams,  J.  I  am  of  the  same  opinion.  In  point  of  fact,  the 
statements  in  the  case  lead  my  mind  irresistibly  to  the  conclusion 
that  Wilson  &  Vause  did  not  effect  the  policy  in  question  as  the  fac- 
tors of  Boyd  &  Co.  In  point  of  law,  then,  it  is  clear  that  their  gene* 
ral  lien  as  factors  does  not  attach  upon  this  instrument.  And  the 
statement  shows  that  there  exists  no  other  lien  upon  which  the  defend* 
ants  can  rely. 

.  Talfourd,  J.,  concuned. 

Judgment  for  ike  plainUffB. 


vol.  XI.  46 
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Holmes  v.  Sparks  &  another.^ 

April  22,  1852. 

Sheriff  ^^  Extortion — Headings — Misrecital  of  Statute  — -  AUegatiom 

of  No  Levy. 

In  a  declaration  agunst  the  sheriff  for  treble  damages  for  extortion,  the  statute  was  recited, 
under  a  videUcHy  as  of  the  twenty-ninth  year  of  Elizabeth,  instead  of  the  twenty-eight 
The  declaration  stated  that  hji.fa.  was  delivered  to  the  sheriff,  indorsed  to  lery  debt  and 
oosts,  and  that  the  sheriff  wrongi'nlly  took  Si,  more  for  the  ezecntion  thao  he  was  entitled 
to,  although  ho  did  not  levy  any  sum  of  money  by  virtue  of  the  execution : — 

Bddf  that  the  declaration  was  good  j  that  the  misrecital  of  the  statute  was  immaterial,  aad 
that  it  was  not  necessaiy  to  negatire  the  acts  by  which  a  levy  might  have  been  made. 

Debt  against  the  sheriff  of  Suirey,  for  treble  damages  for  extortion 
under  tlie  statute  29  Eliz.  c  4. 

The  declaration  stated,  that  whereas  W.  J.  Roberts,  heretofore,  to 
wit,  on  the  27th  of  October,  a.  d.  1851,  in  the  court  of  our  Lady 
the  Queen,  before  her  Justices  at  Westminster,  by  the  consideration 
and  judgment  of  the  same  court,  recovered  against  the  now  plaintiff 
a  certain  debt  of  200/.  and  also  AL  6s.  8d,  adjudged,  with  his  assent, 
for  his  damages,  for  the  detaining  of  the  said  debt,  and  for  bis  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  now  plaintiff  was  convicted, /?row^  patet,  &c.  That  the  said  judg- 
ment being  in  full  force,  and  the  said  debt  and  damages  remaining 
unpaid  and  unsatisfied,  the  said  W.  J.  Roberts  afterws^s,  to  wit,  on 
the  30th  of  October  in  the  year  aforesaid,  for  the  obtaining  satisfac- 
tion thereof  sued  and  prosecuted  out  of  the  said  court  a  certain  writ 
of  our  Lady  the  Queen,  called  a  testatum  fieri  facias^  directed  to 
the  sheriff  of  Surrey,  by  which  said  writ  our  said  Lady  the  Queen 
commanded  the  said  sheriff  that  of  the  goods  and  chattels  of  the  now 
plaintiff  in  his  the  said  sheriff's  bailiwick,  he  should  cause  to  be 
made  the  debt  and  damages  aforesaid,  together  with  interest  on  the 
sum  of  107/.  I65.  8(L  at  the  rate  of  4/.  per  cent,  per  annum,  from  the 
27th  of  October  in  the  year  aforesaid,  on  which  day  the  judg- 
ment was  entered  up,  and  that  he  should  have  that  money,  with  such 
interest  as  aforesaid,  before  the  justices  of  our  said  Lady  the  Queea 
at  Westminster,  immediately  after  the  execution  thereof,  to  be  ren- 
dered to  the  said  W.  J.  Roberts,  for  his  debt,  damages,  and  interest 
aforesaid,  and  that  he  should  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  the  reign  of  our  said  Lady  the  Queen  he 
was  authorized  and  required  to  do  in  that  behalf;  ana  in  what  roan* 
ner  he  should  have  executed  the  said  writ  he  should  make  appear  im- 
mediately after  the  execution  thereof,  and  have  there  the  said  writ, 
which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said 
sheriff  as  hereinafter  mentioned,  to  wit,  on  the  said  30th  of  October 
in  the  year  aforesaid,  was  duly  indorsed  as  follows  (that  is  to  say,) 
«<  Levy  107/.  IGs.  StLj  with  interest  thereon  as  within  directed,  besides, 
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&c.  IL  Ids.  for  writ  of  execution,  warrant,  &c. ; "  and  which  said  writ, 
BO  indorsed,  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaidy 
delivered  to  the  defendant,  J.  Sparks,  who  then  and  from  thence  un- 
til, &c.  was  sheriff  of  the  said  county  of  Surrey,  to  be  executed  in 
due  form  of  law.  That  J.  Sparks  appointed  the  defendant  J.  Nichols 
to  be  his  bailiff  to  execute  the  said  writ.  Nevertheless,  the  defendant 
J.  Sparks,  so  being  such  sheriff,  and  the  defendant  J.  Nichols,  so  be- 
ing  such  bailiff^  not  regarding  their  duty  in  that  behalf,  by  reason  and 
color  of  their  respective  offices  as  such  sheriff  and  bailiff  as  aforesaid, 
wrongfully  and  illegally  and  oppressively  had,  received,  and  took  of 
and  from  the  now  plaintiff,  for  the  serving  and  executing  of  the  said 
writ  of  execution,  more  and  other  consideration  and  recompense 
than  by  the  statute  in  such  case  made,  (that  is  to  say)  by  the  statute 
passed  in  the  twenty-ninth  year  of  the  reign  of  the  late  Queen  Eliza- 
beth, intituled  "  An  Act  to  prevent  extortion  in  sheriffs,  under-sheriffs, 
and  bailiffs  of  franchises  or  liberties,  in  cases  of  execution,"  is  limit- 
ed and  appointed,  (that  is  to  say)  the  defendants  then  had,  received, 
and  took  from  the  now  plcuntiff  a  large  sum  of  money,  to  wit,  8/.  for 
serving  and  executing  the  said  execution,  although  the  defendants 
did  not,  nor  did  either  of  them,  levy  any  sum  of  money  whatever  by 
virtue  or  force  of  the  said  execution,  and  were  entitled  to  no  consi- 
deration or  recompense  whatever  for  serving  or  executing  the  said  ex- 
ecution, whereby  the  now  plaintiff  was  and  is  damaged  and  aggriev- 
ed to  the  amount  of  the  said  sum  of  money,  to  wit,  to  the  sum  of  8^.^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  thereby  and  by  force  of  the  said  statute  an  action  hath  accrued, 
&c  to  the  now  plaintiff,  to  demand  and  have  of  and  from  the  now 
defendants  the  sum  of  24/.,  being  treble  the  amount  of  the  said 
damages. 

Special  demurrer,  stating  the  following,  among  other  grounds: 
That  the  declaration  does  not  show  with  sufficient  certainty  any 
cause  of  action  in  respect  of  the  sum  claimed ;  that  it  does  not  show 
whether  the  sum  is  claimed  by  reason  of  there  having  been  no  ser- 
vice and  no  execution  of  the  writ,  or  whether  the  plaintiff  alleges  that 
the  service  and  execution  were  not  such  as  by  law  to  entitle  the  de- 
fendants to  recompense.  That  there  was  no  such  act  of  parliament 
as  that  mentioned  in  the  declaration  passed  in  the  twenty-ninth  year 
of  the  reign  of  Queen  Elizabeth,  &c. 

Pfiipsan,  in  support  of  the  demurrer.  The  declaration  is  ambigu- 
ous. It  states  that  the  writ  of  testatum  fieri  facias  was  indorsed  to 
levy  a  certain  amount,  and  that  the  sheriff  wrongfully  took  8Z.  more 
than  he  was  entitled  to  for  the  execution  of  the  writ,  although  he  did 
not  levy  any  sum  of  money  whatever,  and  was  entitled  to  nothing 
for  the  execution ;  but  it  does  not  show  what  the  sheriff  was  to  take 
or  what  he  did  take.  The  allegation  that  the  sheriff  did  not  levy,  in* 
volves  a  question  of  law.  It  may  be  admitted  that  h  there  was  no 
levy,  the  sheriff  was  entitled  to  no  poundage ;  but  the  allegation  does 
not  sufficiently  show  that  there  was  no  levy  in  law.  In  Com.  Dig, 
"  Pleader,"  C,  76,  it  is  laid  down  as  a  rule  that  it  is  not  sufficient  to 
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aver  the  legal  result  of  a  statute,  but  that  every  fact  ought  to  be  aver- 
red which  18  necessary  to  inform  the  court  of  that  result.  In  Akhin 
v.  Wells,  5  Term  Rep,  470,  it  was  held  that  the  sheriff  was  entitled 
to  poundage  if  there  was  a  levy,  although  there  was  no  sale  or  de- 
livery in  execution ;  but  here  it  is  averred  that  the  sheriff  took  by 
force  of  the  execution,  and  yet  that  there  was  no  execution.  A  "  levy  " 
is  the  means  of  compelling  the  plaintiff  to  pay  by  force  of  a  writ 
Chapman  v.  Bowlby,  8  Mee.  &  W.  249 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  182 ;  but  the  defendant  is  not  bound  to  traverse  an  ambiguous 
word,  raising  a  question  of  law.  The  case  of  Ashby  v.  Harris,  2  Mee. 
&  W.  673 ;  s.  c.  10  Law  J.  Rep.  (n.  b.)  Exch.  299,  is  precisely  in 
point.  There  a  declaration  for  extortion  was  held  bad,  because  the 
amount  actually  taken  was  not  stated,  but  it  was  only  alleged  that 
the  defendant  took  so  much  more  than  he  was  entitled  to. 

[Talfourd,  J.  But  here  the  matter  is  left  doubtful,  for  it  is  said 
that  the  defendant  did  not  levy  any  sum  of  money. 

Williams,  J.     What  ought  the  plaintiff  to  have  said?] 

He  ought  to  have  averred  that  after  the  delivery  of  the  writ  the 
sheriff  did  not  seize  the  goods. 

[Jervis,  C.  J.  Suppose  the  sheriff  entered  under  the  writ,  and  the 
landlord  claimed  all  the  goods,  what  should  be  the  allegation  then  ?| 

The  declaration  should  state  the  entry,  and  the  claim  of  rent,  and 
allege  that  so  the  sheriff  did  not  levy.  That  would  have  given  in- 
formation as  to  the  facts.  The  facts  stated  in  this  declaration  do  not 
show  whether  there  was  any  levy  under  the  statute  or  not  In  Usher 
V.  Walters,  4  Q.  B.  Rep.  553;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  246, 
the  declaration  was  held  bad  for  not  showing  how  the  several  sums 
which  could  legally  be  taken  were  fixed,  and  of  what  items  the  excess 
was  made  up.  The  act  of  Elizabeth  is  misrecited.  It  was  passed, 
not  in  the  29th,  but  in  the  28th  year  of  her  reign ;  and  such  misreci- 
tal  is  fatal.  Tlie  Xing'  v.  Biers,  1  Ad.  &  E.  327 ;  s.  c.  3  Law  J.  Rep. 
(n.  s.)  M.  C.  110. 

Willes,  contra.  There  is  nothing  in  the  last  objection.  The  sta- 
tute in  question  is  described  in  the  books  as  the  29th  of  Elizabeth,  in- 
stead of  the  28th.  It  is  laid  under  a  videlicet,  and  the  facts  stated 
sufficiently  show  that  the  offence  was  committed  under  the  statute 
of  the  28th  of  Elizabeth,  or  whatever  other  statute  provides  the  remedy 
for  extortion  by  an  action  for  treble  damages.  But  the  principal 
ground  relied  upon  is  not  sustainable.  It  is  assumed  on  the  other  side 
that  there  is  some  act  stated,  the  manner  of  which  ought  to  have 
been  described,  but  has  not  been  described.  But  the  plaintiff  is  not 
stating  affirmative  matter ;  he  is  alleging  that  the  defendants  did  not 
do  something.  The  sheriffs  right  to  poundage  accrues  on  the  levy ; 
whether  he  delivers  over  the  money  directly  or  constructively,  he  does 
that  which  amounts  to  a  levy,  but  if  he  does  not  seize  the  goods  then 
there  is  no  levy. 

[Jervis,  C.  J.  According  to  the  argument  on  the  other  side,  it 
would  be  necessary  not  only  to  show  what  the  sheriff  did  do,  but  also 
to  negative  every  possible  act  which  might  amount  to  a  levy.j 
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There  are  many  different  ways  in  which  not  levying  might  take 
l^ace.  The  authorities  cited  hardly  bear  on  this  case.  In  Usher  v. 
fVaUers  the  question  was,  whether  the  statute  of  Elizabeth  was  in 
force  after  the  sheriff's  fees  had  been  settled  by  ihe  Judges  under  the 
7  Will.  4,  &  1  Vict  c.  55.  It  was  admitted  there  that  certain  sums 
could  be  legally  taken,  for  there  was  nothing  in  the  declaration  to 
show  what  sums  were  taken  illegally.  The  question  in  that  case  was 
left  somewhat  in  doubt  until  cleared  up  by  the  decision  in  Pilkington 
V.  Cooke^  16  Mee.  &  W.  615 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  141, 
where  it  was  held  that  the  statute  of  Elizabeth  was  not  repealed  by 
the  7  WilL  4,  &  1  Vict  c  55.  All  that  the  cases  establish  is,  that 
the  plaintiff  must  show  what  the  sheriff  should  have  taken  and  what 
be  did  take,  so  that  the  Court  might  see  for  what  to  give  their  judg* 
ment  The  declaration  does  so  sufficiently ;  and  it  is  good  without 
any  reference  to  the  statute. 

Phipson^  in  reply. 

Jervis,  C.  J.  It  seems  to  me  that  there  is  nothing  in  either  of  the 
points  ingeniously  urged  by  the  counsel  for  the  defendants.  The 
declaration  alleges  that  certain  things  were  done  by  the  defendants 
in  violation  of  the  statute  of  the  29th  of  Elizabeth,  and  it  turns  out 
that  the  statute  referred  to  is  not  of  the  29th,  but  of  the  28th  year  of 
Elizabeth.  There  is  nothing  in  that  As  to  the  other  matter,  I  think 
that  the  allegation  is  not  omy  proper,  but  is  the  only  one  which  could 
have  been  made.  If  there  were  any  thing  in  the  argument  for  the 
defendants,  the  declaration  must  have  gone  on  to  negative  every  con- 
ceivable means  by  which  a  man  might  duly  or  unduly  levy.  At  all 
events,  if  the  allegation  in  the  present  declaration  be  sufficiently  cer- 
tain, it  might  have  been  traversed.     * 

Cresswell,  J.  I  am  of  the  same  opinion.  As  to  the  first  question, 
the  year  in  which  the  statute  was  passed,  is  not  material.  As  to  the 
other  point,  the  plaintiff  says  the  defendants  have  not  levied,  that  is 
to  say,  have  done  nothing  which  amounts  to  a  levy.  In  order  to 
raise  the  question  on  the  record,  the  defendants  might  have  traversed 
the  levy,  and  then  the  Judge  would  have  directed  the  jury  on  the 
point ;  and  if  the  defendants  had  not  been  satisfied,  they  might  have 
tendered  a  bill  of  exceptions. 

Williams,  J.,  and  Talpoved,  J.,  concuired. 

Judgment  for  the  plaintiff. 

46* 
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COUNTY  COURT  APPEAL. 

The  Great  Westerv  Railway  Company,  AppeUanto,  and  Goodman, 

Respondent^ 

Maj  U,  1852. 

Railway  Company  —  Liability  for  Loss  of  Passenger^ $  Luggage — 
Effect  of  By-Law  —  5  4-  6  Will  4,  c.  107,  s.  144. 

The  plaintiff,  a  passenger  on  the  defendant's  railway  to  a  certain  station  tfaereon,  harhig 
taken  and  paid  for  a  second  class  ticket,  delivered  her  Inggage  to  a  porter  of  the  defendanti, 
telling  him  to  what  station  she  was  going,  and  after  seeing  him  label  it,  took  her  seat  ia 
the  train.  On  her  arrival  at  her  destination  one  of  her  boxes  was  missine.  By  the  de- 
fendant's act,  5  &  6  Will.  4,  &  107,  s.  144,  they  wcie  empowered  to  make  by-laws,  which 
were  to  be  painted  on  a  board  and  hang  up  at  the  stations,  and  were  to  be  biodiog  on  all 
parties.  One  of  the  by-laws  was  as  follows :  —  *'  Every  first  class  passenger  will  be  allowed 
112  lbs.,  and  every  second  class  passenger  56  lbs.  of  luggage,  free  of  charge,  but  the  cona.- 
pany  wUl  not  be  responsible  for  the  care  of  the  same  umess  booked  and  paid  fat  aecord- 
ingly."  It  did  not  ap^r  that  the  plaintiff  knew  of  the  by-law,  or  that  it  had  been  affixed 
at  the  stations  as  required  by  the  act  It  was  admitted  by  the  defendants  that  the  box 
had  been  stolen.  The  plaintiff  having  sued  the  defendants  in  a  county  court  for  ti^ie  loss, 
the  judge,  on  the  above  facts,  held  the  defendants  liable,  and  gave  the  plaintiff  a  verdkS 
for  the  full  valne  of  the  box :  — 

Bdd,  on  appeal,  that  the  judgment  must  be  affirmed,  as  the  primA  fade  liability  of  the  d^ 
fondants  was  not  conclusively  rebutted,  and  there  was,  thcurefore,  evidence  to  support  the 
finding. 

SenAle,  that  to  obviate  the  defendants'  liability  at  common  law,  ihe  knowledge  of  the  by-law 
must  have  been  brought  home  to  the  plaintiff. 

Qucare^  whether  any  of  the  by-laws  are  "  binding  on  all  parties  "  unless  affixed  to  the  stations  ? 

Appeal  from  the  Marylebone  County  Court  The  following  case 
was  stated  by  the  judge  of  tha^  court :  This  was  an  action  brought 
to  recover  35/.  lis.  3d.,  the  amount  of  damages  alleged  to  have  b^en 
sustained  by  the  plaintiff,  Emma  Goodman,  by  reason  of  the  defend- 
ants, the  Great  Western  Railway  Company,  having  on  the  9th  Oc- 
tober, 1851,  received  the  plaintiff  (as  was  alleged)  as  a  passenger  on 
the  defendants'  railway,  to  be  conveyed  with  her  luggage  from  Pad- 
dington  to  West  Drayton,  for  hire,  and  through  the  carelessness,  ne- 
gligence, and  default  of  the  defendants,  (as  was  alleged,)  part  of  the 
plaintiff's  luggage,  which  accompanied  the  plaintiff,  was  lost  by  the 
defendants,  and  had  never  been  delivered  to  the  plaintiff.  On  the 
trial  of  the  case  in  the  said  court,  the  following  facts  were  proved : 
That  on  the  9th  October  last,  the  plaintiff  had  travelled  by  the  Great 
Northern  Railway  to  London,  having  then  with  her  three  articles  of 
lugg^g^  belonging  to  her,  consisting  of  one  large  trunk  and  two 
smaller  boxes,  properly  directed  to  the  plaintiiTs  address  at  Uxbridge ; 
that  on  her  arrival  in  London  she  hired  a  cab,  and  had  the  three 
articles  of  luggage  placed  on  the  cab ;  that  she  was  driven  in  the  cab 
(with  the  said  luggage)  to  the  station  of  the  defendants'  company  at 
Paddington,  arriving  there  a  little  before  twelve  at  noon ;  that  she 
alighted  from  the  cab,  and  called  a  porter  of  the  defendants  to  assist 
in  getting  her  said  luggage  down  from  the  cab,  which  the  said  porter 

2  16  Jur.  862 ;  21  Law  J.  Bep.  (i7.  8.)  C.  P.  197. 
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did ;  that  the  train  by  which  she,  the  plaintiff,  intended  to  travel,  not 
starting  nntil  twenty  minutes  before  two,  p.  m«,  the  plaintiff  desired 
the  defendants'  porter  to  take  the  said  luggage  into  the  second  class 
waiting-room ;  the  porter  took  the  said  artides  of  luggage  into  the 
waiting-room  accordingly,  the  plaintiff  herself  going  there  with  the 
said  luggage ;  the  porter  placed  the  said  luggage  on  Uie  floor,  and  left 
the  room,  and  the  plaintiff  remained  in  the  room  to  take  care  of  the 
same  until  about  twenty  minutes  past  one,  p.  m.  ;  that  the  plaintiff 
then  left  the  waiting-room,  and  took  a  second  class  ticket  from  Pad* 
dington  to  West  Drayton,  by  the  said  train,  which  was  to  start  at 
twenty  minutes  before  two,  p.  h.,  and  paid  the  usual  fare  for  such 
ticket ;  she  then  called  another  of  the  company's  porters  to  her,  and 
told  him  that  she  and  her  luggage  were  going  to  West  Drayton  by 
the  said  train,  which  was  to  start  at  twenty  minutes  before  two,  p.  m., 
and  desired  him  to  label  her  luggage  for  West  Drayton  by  that  train; 
that  the  porter  then,  it  being  about  half-past  one,  p.  m.,  took  the  said 
three  articles  of  luggage,  and  labelled  each  of  them  in  the  presence 
of  the  plaintiff,  who  proved  that  she  saw  them  labelled,  but  did  not 
see  for  what  place  they  were  labelled ;  that  West  Drayton  is  one  of 
the  company's  stations  on  the  company's  line ;  that  the  plaintiff  then 
left  the  trunk  to  the  care  of  the  porter,  and  without  giving  further  di- 
rections, or  waiting  to  see  the  said  luggage  put  into  the  train,  got  into 
one  of  the  carriages  of  the  train  which  was  to  start  at  twenty  minutes 
before  two,  p.  m.,  and  the  train  accordingly  started  at  twenty  minutes 
before  two,  p.  m.,  and  the  plaintiff  proceeded  in  the  train  to  West 
Drayton ;  on  the  arrival  of  the  train  at  West  Drayton,  she,  the  plain- 
tiff,  asked  the  ^ard  for  her  luggage,  but  only  received  two  of  the  said 
articles;  the  third  article,  being  the  large  trunk,  which  is  the  subject  of 
this  action,  was  not  found,  and  has  never  been  delivered  to  her,  and  it 
was  admitted  that  it  had  been  stolen.  The  company  proved  the  by« 
laws,  of  which  the  following  is  a  copy,  and  which  were  dulv  proved 
at  the  triaL  It  was  agreed  that  the  whole  of  the  by-laws  should  be 
considered  part  of  the  case.   [The  jSrst  and  third  only  were  material] 

*'  The  By-laws  of  the  Great  Western  Railtvat/  Company. 
"  1.  No  person  will  be  allowed  to  tmvel  upon  the  railway  without 
first  having  paid  his  fare  and  received  a  ticket 

"  3.  Every  first  class  passenger  will  be  allowed  112  lbs.,  and  every 
second  class  passenger  56  lbs.  of  luggage,  free  of  charge ;  but  the 
company  will  not  be  responsible  for  the  care  of  the  same  unless  book- 
ed and  paid  for  accordingly.  All  surplus  of  luggage  and  merchan- 
dise of  every  description  will  be  charged  for.  The  company's  porter 
will  load  and  unload  the  luggage  at  the  different  stations,  free  of 
charge. 

«  I  allow  the  above  by-laws, 

"  J.  Patteson, 
"  One  of  the  Judges  of  the  Court  of  Queen's  Bench. 
"July  14, 1840." 

A  witness  proved,  that  being  desirous  of  insuring  and  booking  his 
luggage,  he  endeavored  to  do  ao  a  few  weeks  ago,  when  he  took  his 
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place,  and  asked  the  company's  servant  of  whom  he  took  his  place, 
and  from  whom  he  got  a  ticket,  in  pursuance  of  which  he  travelled 
by  one  of  the  company's  trains  from  Paddington  to  West  Drayton, 
to  be  allowed  to  book  and  insure  his  luggage,  but  the  said  servant  of 
the  company  told  him  to  give  his  luggage  to  the  porters,  and  they 
would  take  care  of  it.  He  accordinglv  gave  the  luggage  to  one  of 
the  company's  porters,  who  labelled  it,  and  he  left  it  with  him  with* 
out  any  further  direction,  and  it  was  afterwards  safely  delivered.  No 
evidence  was  given  on  the  part  of  the  company  of  any  arrangements 
being  made  by  them  for  booking  the  luggage  of  passengersi  nor  was 
the  porter  who  labelled  the  missins  luggage,  produced  as  a  witness* 
The  plaintiff  did  not  book  her  luggage,  or  any  part  of  it,  or  pay 
any  thing  to  the  company  in  respect  of  it  It  was  contended  on 
these  facts,  on  behalf  of  the  defendants,  the  railway  company,  that 
thev  were  not  liable  for  the  lost  box,  on  two  grpunds ;  firat,  that  it 
had  never  been  delivered,  in  fact,  into  the  custody  of  the  company,  so 
as  to  make  them  liable  for  its  safe  delivery  at  West  Drayton  or  else- 
where ;  secondly,  that  the  company  are  absolved  from  the  liability  by 
tbeir  by-laws.  It  was  admitted  that  the  company  were  not  in  any 
way  protected  by  the  Carriers  Act,  11  Greo.  4  &  1  Will.  4,  c.  68.  The 
judge  decided  that  the  defendants  were  liable,  and  directed  a  verdict 
to  be  entered  for  the  plaintiff,  with  damages  35/.  14^.  3d,j  which  was 
admitted  to  be  the  value  of  the  contents  of  the  lost  box.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  the  decision  of  the  judge 
was  right  If  so,  the  verdict  is  to  stand  and  remain  in  force.  If  not, 
it  is  agreed  between  the  parties  that  the  verdict  be  entered  for  the  de- 
fendants, or  a  nonsuit  be  entered,  as  the  court  may  direct 

May,  11.     Willes^  for  the  appellants,  (the  defendants  below.) 
•   [Maule,  J.     You  must  contend,  on  the  principle  thrown  out  in  the 
last  case,  Cuthbertson  v.  Parsons^  16  Jur.  860 ;  s.  c.  10  Eng.  Rep.  521, 
that  the  judge  should  have  nonsuited  the  plaintiff,  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury.] 

The  defendants  contend  that  there  was  no  evidence.  First,  there 
was  no  evidence  of  the  delivery  of  the  luggage  to  the  company  to  be 
carried. 

[Maule,  J.  Surely  a  jury  could  not  have  found  otherwise  than  that 
the  goods  were  delivered  for  the  purpose  of  being  carried.] 

Admitting,  then,  that  there  was  some  evidence  of  this,  there  is  none 
of  liability  on  the  part  of  the  defendants  for  the  loss ;  the  luggage 
was  to  be  carried  "  free  of  charge ;"  therefore  the  company,  as  gra- 
tuitous bailees,  were  not  liable  under  the  circumstances  stated  in  the 
case. 

[Maule,  J.  Not  so ;  the  fare  was  paid  for  carrying  the  plaintilT  and 
her  luggage;  "  free  of  charge"  must  be  interpreted  to  mean  firee  of 
any  extra  charge.] 

The  third  by-law  made  under  the  defendants'  special  act,  the  5  k 
6  Will.  4,  c  107,  8. 144,^  exempts  them  from  any  liability  unless  the 

^  The  5  &  6  Will  4,  c.  107,  8. 144,  ifl  as  followB:  «<And  be  it  farther  enacted,  diat 
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l^g^ge  i^  booked  and  paid  for,  and  the  case  finds  expressly  that  this 
was  not  done. 

[Maule,  J.  The  plaintiff  proves  her  case  independently  of  the  by- 
law. Do  you  say  that  the  primd  facie  liability  imposed  on  the  de- 
fendants at  common  law,  on  the  payment  of  the  plaintiff's  fare,  and 
the  delivery  to  the  porter  of  the  luggage,  is  removed  by  the  by-law, 
without  showing  that  the  plaintiff  had  knowledge  of  it? 

Creswell,  J,     There  was  no  stipulation  made  with  the  plaintiff.] 

By  the  section  in  question  the  company  has  power  to  make  by- 
laws binding  on  all  parties. 

[Maule,  J.  Then  you  say,  by  a  by-law,  the  company  can,  in  effect, 
repeal  the  Carriers  Act  If  a  carrier  chooses  to  take  a  person  and  bis 
luggage  for  so  much  money,  by  common  law  he  is  responsible  for  it. 
Is  it  competent  for  the  company,  by  virtue  of  their  act,  to  make  a  by- 
law, and  say  that  such  shall  not  be  the  law  of  England  ?] 

There  is  no  law  that  a  carrier,  who  agrees  to  take  a  passenger,  and 
says  she  may  take  so  much  luggage,  but  that  he  will  not  be  respon- 
sible for  it,  is  liable  for  its  loss. 

[Maule,  J.  Very  true ;  but  then  you  must  bring  knowledge  of  the 
by-law  home  to  the  plaintiff.] 

.  The  144th  section  draws  a  distinction  between  by-laws  relating 
only  to  the  proprietors  and  their  servants,  and  those  afiecting  the  pub- 
lic ;  in  the  latter  case  they  are  binding  on  all  parties  after  publica- 
tion. 

[Williams,  J.  The  luggage  is  not  to  be  paid  for  unless  above  a 
certain  weight 

Maule,  J.  '^  Unless  paid  for  accordingly ;"  no  scale  of  charges  is 
shown;  '^ accordingly"  must  mean  according  to  some  scale.] 

Probably  it  means,  to  be  paid  for  as  luggage  for  the  safety  of  which 
the  company  will  hold  themselves  responsible. 

the  company,  at  some  general  or  special  meeting  of  the  sadd  company,  shall  have  full 
power  and  authority  mm.  time  to  time  to  make  such  by-laws,  orders,  and  rules,  as 
to  them  shall  seem  expedient  for  the  good  government  of  the  affidrs  of  the  said 
company,  and  for  re^mating  the  proceedings,  and  remunerating  and  reimbursing 
the  expenses,  of  the  said  directors,  and  for  the  management  of  the  said  undertaking, 
and  of  the  officers  and  servants  of  the  said  company,  in  all  respects  whatsoever ;  and 
from  time  to  time  to  alter  or  repeal  such  by-laws,  oiders,  and  rules,  or  any  one  of  them, 
and  to  make  others ;  and  to  impose  and  inflict  such  reasonable  fines  and  forfeitures 
upon  persons  offending  against  the  same  as  to  the  said  company  shall  seem  meet,  not 
exceeding  51.  for  any  one  offence  *,  such  fines  and  forfeitures  to  be  levied  and  recovered, 
as  any  penalty  may  by  this  act  be  levied  and  recovered ;  which  said  by-laws,  orders, 
and  rules,  being  reduced  into  writing  under  the  common  seal  of  the  said  company, 
shall  be  printed  and  published;  and  such  by-laws,  orders,  and  rules,  except  such  as 
relate  solely  to  the  proprietors  or  directors  of  the  said  company,  or  to  any  of  their 
officers  or  servants,  shall  be  painted  on  boards,  and  hunsr  up  and  affixed  and  contunued 
on  the  front  or  other  conspicuous  part  of  the  several  tou-houses  to  be  erected  on  the 
said  railway,  and  other  bmldings  or  places  at  which  any  rates  or  tolls  shall  be  collected 
or  paid  under  the  authority  of  this  act,  and  which  boards  shall  from  time  to  time  be 
renewed  as  often  as  the  same  or  any  part  thereof  shall  be  obliterated  or  destxoyed ;  and 
such  by-laws,  orders,  and  rules  shall  be  binding  upon  and  be  observed  by  all  parties, 
and  shall  be  sufficient  in  all  courts  of  law  or  equity  to  justify  all  persons  who  shall  act 
under  the  same ;  provided  that  such  by-laws,  orders,  or  rules  be  not  repugnant  to  the 
laws  of  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
or  to  any  directions  in  this  act  contamed ;  and  all  such  by-laws,  orders,  and  rules  shall 
be  subject  to  appeal  in  manner  hereinafter  mentioned." 
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[Maule,  J.  The  directors  seem  to  have  treated  the  by-law  as  a 
dead  letter ;  it  might  have  given  them  power  to  make  contracts  re- 
stricting their  liability  in  respect  of  Itiggage,  and  to  establish,  if  they 
chose,  a  ''  pay  according"  office ;  but  they  do  not  seem  to  have  acted 
under  it  at  all. 

Cresswell,  J.  The  case  would  rather  show  that  they  have  no  pro- 
per office  for  booking  luggage  under  the  by-law.] 

However  that  may  be,  by-laws  are  binding  on  all  parties  when  hung 
up  at  the  stations. 

[Cresswell,  J.  The  case  is  silent  as  to  any  publication  even  of  the 
by-laws.] 

The  case  finds  that  the  by-laws  were  duly  proved ;  they  would  not 
be  by-laws  until  published ;  and  they  must,  on  the  statement  of  the 
case,  be  taken  to  have  been  hung  up,  so  as  to  be  binding  and  opera- 
tive. Nor,  even  if  this  is  not  so,  it  is  so  clear  that  it  is  a  condition 
precedent,  in  order  to  make  them  binding,  that  they  should  first  be 
put  up  at  the  stations. 

T.  JoneSj  for  the  respondent,  was  not  called  upon. 

Maule,  J.  This  is  a  question  of  fact,  whether  the  contract  al- 
leged was  proved,  and  whether  it  was  broken.  It  is  enough  for  the 
decision  of  this  case  to  say,  that  the  evidence  did  not  make  it  com- 
pulsory on  the  judge  to  find  that  the  primd  facie  liability  of  the  de- 
fendants had  been  at  aU  varied  or  qualified.  There  was  evidence 
sufficient  to  have  justified  a  judge  in  leaving  the  case  to  the  jury, 
and  a  jury  in  finding  as  the  judge  has  done;  his  finding,  therefore, 
will  not  be  disturbed.  The  judgment  below  must  be  a&med,  with 
costs. 

Cresswell,  Williams,  and  Talfourd,  JJ.,  concurred. 

Judgment  confirmed. 
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AFCoRMicK  V.  Parry  &  another.^ 

February  11,  1852. 

Local  Act -^Birkenhead  Dock  Company — Mortgage  of  Tools  and 

MatericUsy  Validity  of. 

Troatees  were  empowered  ander  a  local  act  to  purchase  land,  &c  for  the  purpose  of  making 
pablic  docks,  and  to  raise  funds  by  borrowing  money  on  the  secnrity  of  the  rates  and  tolls 
to  be  levied  under  the  act,  and  of  any  property  Tested  in  the  trustees  by  virtue  of  the  act, 
and  the  mortgages  executed  for  this  object  were  to  be  pursuant  to  a  certain  form,  and  to 
be  registered.  In  the  course  of  the  execution  of  the  works  a  large  quantity  of  tools,  ma- 
chinery, and  materials  were  purchased  by  the  trustees  for  the  purposes  of  the  works,  which 
they  subsequently  mortgaged  to  the  contractor  bv  two  deeds,  which  were  not  in  the  form 
given  by  the  statute,  or  registered.  Subsequently  these  materials,  tools,  and  machineiy 
were  seixed  under  an  execution  against  the  company  :— 

Eddy  that  the  mortgage  was  valid,  and  the  materials,  &c.  were  not  liable  to  be  seized. 

This  was  a  feigned  issue  to  try  whether  certain  goods  and  chattels 
were,  upon  the  3d  of  May,  1851,  the  property  of  the  trustees  of  the 
Birkenhead  Docks,  or  of  the  plaintiiT. 

At  the  trial,  before  Williams,  J,,  at  the  Chester  Summer  Assizes,  it 
appeared,  that  under  the  7  &  8  Vict.  c.  79,  certain  persons  were  incor- 


1  21  Law  J.  Rep.  (n.  b.)  Ezch.  143. 
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porated  as  commissioners  for  the  purpose  of  making  and  estabiishing 
the  Birkenhead  Docks,  and  by  a  subsequent  act,  11  &  12  Vict  c  144, 
trustees  were  substituted  for  these  commissioners.  By  section  32  of 
that  act  the  tidal  basins,  docks,  wails,  quays,  and  other  works  which 
under  and  by  virtue  of  the  previous  and  other  acts  were  vested  in  the 
commissioners,  and  all  land,  houses,  roads,  quarries,  and  other  heredi« 
taments,  properties,  rights,  and  privileges  whatsoever  vested  in  the 
commissioners  were  vested  in  the  trustees,  and  all  the  plant,  mate* 
rials,  tools,  and  other  things  which  at  the  time  of  the  passing  of  the 
act  belonged  to  the  commissioners  were  thenceforth  to  belong  to  and 
become  the  property  of  the  .trustees. 

M'Cormick,  the  plaintiff,  being  a  contractor  for  part  of  the  works, 
and  having  executed  some  portion,  and  pressing  for  payment  or  secu* 
rity,  the  trustees  by  two  several  indentures,  dated  November  9, 1850, 
and  Februai^  8,  lodl,  assigned  to  him  by  way  of  mortgage  the  plant, 
ffoods,  machinery,  and  working  materials  in  use  in  and  about  the 
docks.  These  several  mortgages  were  not  in  the  form  specified  in  the 
first  act,  nor  were  they  registered.  The  defendants  subsequently 
issued  a^  /a.  against  the  company  upon  a  judgment  they  bad 
recovered  against  them,  and  under  this  writ  the  sherUf  had  seized  the 
plant,  goods,  and  materials  which  had  been  included  in  the  two  mort- 
gages to  the  plaintiff,  and  after  the  usual  interpleader  proceedings, 
this  feigned  issue  was  directed.  It  was  contended,  at  the  trial,  that 
the  property  seized  belonged  to  the  company,  because  the  mortgages 
were  not  authorized  by  the  statute,  or,  if  authorized,  were  not  duly 
registered.  The  jury,  under  his  lordship's  direction,  gave  a  verdict  for 
the  plaintiff,  leave  being  given  to  the  defendants  to  move  to  enter  the 
verdict  for  them  on  these  objections.  A  rule  nisi  having  accordingly 
been  obtained, 

Welsby  now  showed  cause.    None  of  the  provisions  in  the  statute  ^ 


1  The  following  sectioDB  of  the  7  &  8  Vict  c.  79,  were  referred  to: — 

Section  19.  **That  during  the  execution  of  any  contract  for  works,  the  works  in 
coarse  of  being  done  under  such  contracts,  and  all  the  materials  of  every  deseriptioii 
brought  upon  and  near  such  works,  for  the  purpose  of  being  used  in  the  execnti<»  of 
such  contracts,  shall,  for  the  purpose  of  protecting  the  same  urom  injur}-,  by  indictment 
as  hereinafter  mentioned,  be  neld  to  be  the  property  of  the  commissionerB.'' 

Sect  28.  "  That  executions  upon  every  judgment  or  decree  acainst  the  commission- 
ers in  any  such  action  or  suit,  shall  be  execut^  against  the  goods  and  chattels  belong- 
ing to  the  commissioners  by  virtue  of  their  office." 

Sect  89.  ^  That  it  shall  be  lawful  for  the  commissioners,  &om  time  to  time,  to  boop- 
row  at  interest,  on  the  credit  of  the  several  rates  and  tolls  by  this  act  granted,  and  of 
any  property  which  may  be  vested  in  the  conmiissioners  by  virtue  of  this  act,  any  sniD 
of  money  which  shall  not  exceed  the  sum  of  400,000/.,  and  in  the  event  of  any  pari  of 
such  sum  of  money  being  repaid  by  the  commissionerB  to  reborrow  the  same  and  so 
toties  quotiesj  but  so  nevertheless  that  there  shall  not  be  owing  on  the  security  aforesaid 
any  more  than  the  sum  of  400,000iL  in  the  whole  at  any  one  tune ;  and  for  securing  tiie 
repayment  of  the  moneys  so  borrowed,  with  interest,  the  commissioners,  or  any  6Ye  of 
them,  may  assign  over  the  said  rates,  tolls,  and  property,  or  any  part  thereof,  to  the 
person  who  shi^  advance  or  lend  such  money,  or  his  trustee,  as  a  security  for  the  pay- 
ment of  the  money  so  to  be  borrowed,  together  with  interest  for  the  same.** 

Sect  40.  '^  That  every  such  assignment  or  mortgage  shall  be  by  deed  dnly  stamped, 
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apply  to  these  mor^ages.  Those  provisions  apply  to  an  advance  of 
money  after  the  docks  are  completed  and  tolls  are  being  earned.  The 
goods  in  question  were  purchased  by  the  trustees,  and  in  actual  use 
for  the  completioa  of  the  undertaking,  and  were  as  much  their  pro* 
perty  as  if  they  had  been  purchased  with  their  own  money.  The 
defendants  claim  under  the  trustees,  and  are  therefore  estopped  from 
denying  the  effect  of  their  deeds. 

Davison^  in  support  of  the  rt^e.  The  company  has  no  subscribed 
capital,  but  is  empowered  to  borrow  money  according  to  the  particu- 
lar provisions  of  the  statute.  Powers  of  this  kind  are  always  strictly 
construed.  Thus,  in  Fairliile  v.  Gilbertj  2  Term  Rep.  169,  the  trus- 
tees under  a  turnpike  act,  which  empowered  them  to  erect  toll-houses 
and  mortgage  the  tolls,  and  which  declares  that  there  should  be  no 
priority  among  the  creditors,  were  held  to  have  no  power  to  mortgage 
the  toll-houses  or  gates ;  and  were  also  permitted  in  an  action  of 
ejectment  brought  against  them  to  set  up  the  invalidity  of  their  own 
deed.  Under  similar  powers  of  mortgaging  the  tolls  of  the  under- 
taking, it  was  held,  that  the  company  could  not  be  sued  in  covenant 
for  the  moneys  advanced.  Pbntet  v.  Tlie  Basinffstoke  Canal  Company^ 
3  Bing.  N.  C.  433 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  C.  P.  177. 

Parke,  B.  I  am  of  opinipn  that  this  rule  ought  to  be  discharged. 
The  question  is,  whether  these  goods  and  chattels  were  the  property 
of  the  plaintiff  as  mortgagee,  or  of  the  corporation,  so  as  to  be  seized 
under  the  execution  issued  by  the  defendants,  and  this  question  de- 
pends upon  the  deeds.  It  is  said,  on  behalf  of  the  defendants,  that 
the  trustees  had  no  power  to  make  such  mortgages  as  these,  because 
they  are  inconsistent  with  the  39th  section  of  the  first  act  [His  lord- 
ship here  read  the  section.]  There  is  nothing  in  this  section  to 
prevent  the  trustees  or  commissioners  for  this  undertaking  from 

in  which  the  consideration  shall  be  tral)r  stated,  and  every  such  deed  shall  be  under 
the  hands  and  seals  of  five  of  the  commissioners,  and  may  be  according  to  the  form  in 
Schedule  H.  to  this  act  annexed,  or  to  the  like  effect" 

Sect  41.  **  That  all  persons  to  whom  such  mortgages  o^  assignments  shall  be  made, 
or  ^ho  shall  be  entitled  to  the  moneys  therebj  secured,  shall,  in  proportion  to  the  sums 
therein  respectively  mentioned,  be  creditors  on  the  said  rates,  tolls,  and  property  equally 
one  with  another,  without  any  preference  in  respect  of  the  priority  of  advancing  such 
moneys,  or  of  the  dates  of  any  such  assignments  respectively.'' 

Sect  42.  *'  That  the  expenses  of  every  assignment  or  mortmige  shall,  from  time  to 
time,  be  defrayed  by  the  commissioners  out  orthe  money  raised  by  the  same." 

Sect  43.  **  That  a  regbter  of  such  moftgages  or  assignments  shall  be  kept  by  the 
clerk  to  the  commissioners,  and  within  fourteen  days  after  the  date  of  any  such  morU 
gage  or  aasignment,  an  entxy  or  memorial  of  the  number  and  date  thereof,  and  of  the 
names  of  the  parties  thereto,  with  their  proper  additions,  shall  be  made  in  such  register, 
and  such  register  may  be  perused  at  all  reasonable  times  by  any  person  interested 
therein,  without  fee  or  rewara." 

Sect  151.  **  The  said  conumsffloners  shall  erect  or  provide  such  cranes,  weighing  and 
other  machines,  conveniences,  weights  and  measures  upon  the  quays,  wharves,  or  dock 
nouide  under  this  act,  as  are  necessary  for  loading,  unloading,  measuring,  or  weighing 
any  goods,  articles,  or  things  exported  from  or  imported  into  the  said  b^ins  and  dock, 
and  shall  also  erect  or  provide  huts  and  offices  fit  and  proper  for  the  officers  of  the 
revenue,"  &c. 

VOL.  XI.  47 
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mortgaging  the  tolls,  plant,  or  materials  used  in  the  oonrae  of  the  con* 
stniction  of  the  "works.  That  which  they  buy  for  that  purpose  may 
be  sold  by  them  again,  and  both  these  mortgages  are  therefore  valid. 
The  goods  assigned  were  not  goods  which  they  possessed  in  their 
eorporate  capacity  as  contemplated  by  the  act,  but  were  such  goods 
as  were  essential  to  the  completion  of  the  works,  and  they  might  de- 
cide what  should  be  done  with  them.  The  plaintiff  is  entitled  to  them 
under  the  deeds. 

Alderson,  B.  I  am  of  the  same  opinion.  The  mortgage  contem* 
plated  by  the  act  is  a  mortgage  of  the  tolls  or  land  of  the  company 
obtained,  or  to  be  obtained,  under  the  act 

Platt,  B.  and  Martin,  B.  concurred.  Rule  disch(wge<L 


Fell  t;.  Goslin  &  another.^ 

Janoaiy  21, 1852. 

ChMranty-^  Joint  Liability. 

The  defendants  had  giren  the  plaintiff  a  e:narant7,  which,  after  statins  the  consideration, 
was  in  the  following  fonn : — **  We  nndertako  and  gnarantee  that  &  said  ram  of  AXItiL 
and  interest  shall  be  doly  paid  to  you  when  the  said  acceptance  airivee  at  matnriqri  a  te 
proportion  of  200/.  each."    This  was  signed  by  both  the  defendants :  — 

Edd^  that  they  were  not  liable  jointly  for  the  whole  amount 

Assumpsit  upon  a  guaranty.  The  declaration  set  out  the  gua- 
ranty as  follows :  — 

<<  To  Mr.  W.  Fell.  In  consideration  that  you  will  sell  to  Mr.  James 
Farren  the  distillery  and  premises  situate  in  the  Waterloo  Road,  in 
the  county  of  Surrey,  late  in  the  occupation  of  Messrs.  William 
Young,  Fell  &  Co.,  and  will  take  Mr.  Farren's  acceptance,  to  be  dated 
the  29th  of  September,  1849,  for  400^,  the  amount  of  the  purchase* 
money  and  interest,  payable  at  six  months  after  the  date,  we  under^ 
take  and  guarantee  that  the  said  suin  of  400/.  and  interest  shall  be 
duly  paid  to  you  when  the  said  acceptance  arrives  at  maturity  in  the 
proportion  of  200/.  each.  As  witness  our  hands  the  20th  of  Septem* 
ber,  1849.    Signed,  J.  G.  Goslin,  E.  Morgan." 

It  then  averred  the  performance  of  the  consideration  stated,  and  the 
non-payment  of  the  acceptance  at  maturity,  to  the  plaintilPs  damage, 
&C.    I)emuirer  and  joinder. 

1  21  Law  J*  Bep*  (ir.  s.)  Ezch.  14. 
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Willesj  in  support  of  the  demurrer.  This  is  clearly  an  undertaking 
that  each  shall  indemnify  the  plaintiff  to  the  extent  of  200/.,  and  the 
defendants  cannot  be  sued  jointly.    (He  was  then  stopped.)    * 

Worcbtoar^^  in  support  of  the  declaration.  The  defendants  are 
rightly  sued  together,  for  it  is  not  a  mere  several  contract  Thus,  in 
Byers  v.  Dobey^  1  H.  Black.  236,  a  contract  made  by  two  parties  to 
pay  a  certain  sum  of  money  to  a  third  person  equally,  out  of  their  own 
private  cash,  was  held  to  be  a  joint  contract.  It  was  unsuccessfully 
contended  that  the  expressions  <^  to  be  paid  equally "  and  ^^  private 
cash  "  showed  a  separate  liability.  ^  Each  "  in  this  guaranty  is  not 
more  several  than  ^  equally."  In  Lee  v.  Nixon^  1  Ad.  &  £.  201 ;  s.  c, 
3  Law  J.  Bep.  (n.  s.)  I^  B.  160,  although  the  particular  contract 
was  held  not  to  be  joint,  it  was  admitted  that  although  the  terms 
of  a  contract  be  several,  it  may  be  treated  as  a  joint  contract  if  so 
intended. 

[Pollock,  C.  B.  In  Byers  v.  Dobey  one  of  the  clauses  of  the 
agreement  was,  that  the  defendants  should  pay  a  moiety  of  all  taxes 
whatsoever,  and  that  showed  that  the  contract  was  joint,  and  it  was 
so  construed  notwithstanding  the  word  *<  equally."] 

Here  the  meaning  was,  that  the  plaintifi*  should  be  fully  indemni- 
fied  by  both  the  defendants. 

[Aldebson,  B.  How  could  they  have  expressed  the  meaning  that 
they  should  be  only  severally  liable  more  clearly  ?] 

In  Collins  v.  Prosser^  1  d.  &c  C.  682 ;  s.  c.  1  Law  J.  Bep.  K.  B. 
212,  a  bond  by  several  obligors  in  IftOOL  each,  with  a  condition  that 
6.  B.  M.  should  render  a  true  account,  was  held  a  several  bond,  but 
the  language  was  much  more  definite  and  distinct. 

Pollock,  C.  B.  The  case  is  free  from  doubt,  and  is  distinguisha- 
ble from  Byers  v.  Dobey^  because  there  one  part  of  the  contract  was 
dearly  joint  The  real  question  is,  what  did  the  parties  mean  ?  No 
doubt,  it  was  to  indemnify  the  plaintiff  as  to  the  whole,  but  only  by 
giving  him  a  claim  for  200L  against  each  of  them,  and  not  by  making 
themselves  jointly  liable. 

Fabke,  B.  I  am  of  the  same  opinion.  It  is  very  dear  that  this  is 
not  a  joint  liability.  I  may  observe,  as  to  Byers  v.  Dobey^  that  the 
judgment  of  Lord  Loughborough  is  not  so  satisfactory  as  that  of 
Wilson,  J.,  who  explains  the  words  "private  cash"  as  exduding  a 
payment  from  the  partnership  stock,  but  that  the  contract  was  joint 
between  the  partners  as  relating  to  a  third  person. 

Aldbrson,  B.  and  Martin,  B.  concurred. 

Judgment  for  the  defendanuy 


1  The  authorities  on  the  point  of  joint    the  able  work  on  Contracts,  by  Pro£  Pai^ 
iLnd  several  liabilities  are  thoroughly  col-    sons,  (now  in  press,)  vol.  i  c.  2. 
kected  and  accurately  stated  in  a  note  to 
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CoE  t;.  Platt  &  another.^ 

Febmary  6, 8, 1852. 

Factory  Act^  7*8  Vict.  c.  15-- MUl-owner— Duty  of  Fencing  MUl 
Gearififf  —  machinery  in  Motion  for  Manufacturinff  Purposes. 

The  occupier  of  a  cotton-mill  is  bound  by  tiie  statute  7  &  8  Ykt  c  15,  to  proride  a  MCQfe 
fence  for  the  mill  gearing  and  machinery,  and  to  keep  up  the  fence  when  the  parts  required 
to  be  fenced  are  in  motion  for  manufacturing  purposes,  but  not  when  they  are  in  motion 
for  other  purposes. 

This  was  a  writ  of  error  from  the  Court  of  Exchequer,  brought  by 
the  plaintiff  upon  a  judgment  given  for  the  defendants  on  a  motion 
in  arrest  of  judgment,  on  the  ground  of  the  insufficiency  of  the  decia« 
ration. 

The  pleadings  are  set  out  in  the  report  of  the  case  in  the  court  be- 
low, 20  Law  J.  Rep.  (n.  s.)  Exch.  407 ;  s.  c.  5  Eng.  Rep.  491. 

KnowleSy  for  the  plaintiff.  The  declaration  is  good.  It  alleges  that 
the  defendants  were  the  owners  of  a  cotton-miU ;  that  the  plaintiff 
was  in  the  building  by  their  consent ;  and  that  a  shaft,  part  of  the 
mill  gearing,  was  not  then  securely  fenced  according  to  ^e  statutCp 
by  means  of  which  the  plaintiff  suffered  great  bodily  injury.  The 
question  turns  on  the  construction  of  the  statute  7  &  8  Vict,  c  15, 
the  act  to  amend  the  laws  respecting  labor  in  factories.  Section  21 
is  the  principal  section  on  which  the  point  turns.  That  section  com- 
mences by  a  positive  enactment  that  every  dangerous  part  of  the 
machinery  shaU  be  securely  fenced.  The  latter  part  of  the  sectiooi 
which  is  as  it  were,  a  proviso  on  the  first,  shows  in  what  cases  the 
fence  which  is  to  be  put  up  under  the  first  branch  of  the  section  may 
be  removed,  —  and  that  is,  when  the  machinery  is  not  being  used  for 
manufacturing  purposes.  The  expression  "  shcJl  be  securely  fenced*' 
means  that  "  a  secure  fence  shall  be  provided."  This  view  of  section 
21  is  borne  out  by  the  subsequent  sections,  especially  sections  42, 43* 
If  the  first  part  of  the  section  be  read,  that  the  mill  gearing  and 
machinery  shall  be  securely  fenced  when  used  for  manufacturing  pur- 
poses, then,  the  second  part  of  the  section  is  tautologous  and  unne* 
cessary. 

[Coleridge,  J.  The  allegation  in  the  declaration  is  only  that  the 
machinery  was  not  then  securely  fenced.  It  does  not  say  that  no 
fence  was  provided.] 

The  expression  in  the  declaration  that  the  machinery  was  not 
securely  fenced  follows  the  very  words  of  the  statute,  and  means  that 
no  secure  fence  had  ever  been  provided.  It  therefore  alleges  a  neglect 
of  the  duty  enjoined  by  the  statute,  by  means  of  which  the  accident 


1  21  Law  J.  Rep.  6r.  s^  ExcL  407;  16  Jur.  174.     Coram  Patteson,  J.,  Cols- 

RIDOB,  J.,  MaULE,  J.,  WlQUTMAN,  J.,  CSESSWELL,  J.,  W1I.LIAMS,  J.,  and  TAI^ 

rouKi>,  J. 
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occttrred.  Secondly,  it  may  be  contended  that  the  declaration  sub* 
stantially  alleges  that  the  mUl  was  at  work  for  manufacturing  pur- 
poses. If  it  be  necessary  that  it  should  be  so  at  work  to  make  the 
declaration  good,  the  presumption  after  verdict  will  be  that  it  was 
at  work  for  manufacturing  purposes.  The  defendant  should  have 
pleaded  that  the  mill  was  not  at  work  for  manufacturing  purposes. 

Hugh  Hillj  for  the  defendants.  With  regard  to  the  last  point,  it  is 
clear  that  the  declaration  does  not  allege  that  the  machinery  was  at 
work  for  manufacturing  purposes.  It  alleges  simply  that  machinery 
was  at  work,  but  it  does  not  say  for  what  purpose.  It  may  have  been 
for  purposes  of  repair.  It  cannot  be  presumed  to  have  been  in  mo- 
tion for  manufacturing  purposes. 

[  WioHTMAN,  J.  The  argument  that  weighs  with  some  of  the  court 
is,  whether  there  is  not  a  general  provision  for  fencing,  and  whether 
the  allegation  that  it  was  not  in  motion  for  manufacturing  purposes 
ought  not  to  have  come  by  way  of  defence  from  the  other  side.] 

The  enactment  as  to  removing  the  fence  when  the  machinery  is 
not  in  motion  for  manufacturing  purposes  is  not  a  proviso  on  the 
former  part  of  the  clause,  or  in  a  separate  section,  but  the  whole  is 
part  of  one  section.  There  is  no  authority  for  saying  that  such  a  plea 
is  necessary.  The  statute  only  imposes  the  duty  when  the  machinery 
is  in  motion  for  manufacturing  purposes.  The  allegation,  therefore, 
does  not  show  any  neglect  of  the  statutable  duty.  No  common-law 
liability  is  even  suggested. 

Knowles  replied. 

Fatteson,  J.  There  are  many  provisions  in  this  act  of  parliament 
with  respect  to  the  necessity  of  fencing  the  mill  gearing  and  ma- 
chinery, and  some  have  been  referred  to  in  which  the  inspector  is  to 
give  notice  that  the  machinery  is  dangerous  before  the  penalties  pro- 
vided by  the  act  are  to  be  incurred.  I  take  it  that  these  sections  all 
have  reference  to  the  case  where  no  fence  at  all  has  been  provided. 
If  an  inspector  were  to  go  to  any  factory,  and  were  to  perceive  that 
some  part  of  the  machinery  or  mill  gearing  Hiad  no  fence  at  the  mo- 
ment, and  the  answer  was  that  there  was  a  fence,  but  that  it  was 
removed  because  the  mill  was  not  then  at  work,  there  would  be  no 
penalty  incurred.  The  question  in  this  case  is,  whether  the  declara- 
tion discloses  any  violation  of  the  provision  of  section  21,  which 
enacts,  '^  that  all  parts  of  the  mill  gearing  in  a  factory  shall  be  securely 
fenced,"  &c.,  "  and  that  the  said  protection  to  each  part  shall  not  be 
removed  while  the  parts  required  to  be  fenced  are  in  motion  by  the 
action  of  the  steam-engine,  water-wheel,  or  other  mechanical  power 
for  any  manufacturing  process.''  Now,  the  declaration  alleges  that 
there  was  steam-power  used  in  the  building  to  work  machinery  em- 
ployed in  manufacturing  cotton;  that  there  was  then  certain  mill 
gearing,  being  a  shaft,  which  before  and  at  the  time  of  the  grievance 
vras  in  motion  by  the  steam-power,  but  it  does  not  go  on  to  say  for 
xvbat  purpose  it  was  in  motion.    Then  it  states  that  the  plaintiff  was 

47* 
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in  the  mill  lawfally,  and  that  the  defendant  disregarded  his  daty  in 
this,  <*  that  the  said  shaft  was  not  then  seeurely  fenced."  The  word 
'^then"  must  have  reference  either  to  the  time  when  the  plaintiff  was 
in  the  mill,  or  to  the  time  when  the  injury  took  place.  It  is  fair  to 
take  it  to  mean  the  time  of  the  accident  It  is  suggested  that  this 
declaration  is  good,  and  that  the  defendant  ought  to  have  alleged  by 
way  of  plea  that  the  shaft  was  not  in  motion  for  any  manufacturing 
nrocess.  But,  looking  to  section  21,  we  find  that  the  words  prohibit- 
ing the  removal  of  the  fence  when  the  machinery  is  in  motion  for  any 
manufacturinfi;  purpose,  are  not  added  by  way  of  proviso  to  the 
former  part  of  the  section.  The  fallacy  of  the  argument  in  support 
of  that  view  consists,  I  think,  in  the  assumption  that  the  words  ^  shall 
be  securely  fenced''  in  section  21  mean  ^ shall  be  securely  fenced  at 
all  times."  The  legislature  in  putting  the  expression  ^'  for  any  manu- 
facturing process "  into  section  21  must  be  taken  to  have  had  some 
particular  intention.  The  true  construction  in  my  opinion  is,  that 
section  21  means  to  say  that  a  secure  fence  shall  be  provided  for  all 
parts  of  the  mill  gearing  and  machinery,  and  that  that  fence  shall  be 
used  and  kept  up  when  the  parts  required  to  be  fenced  are  in  motion 
for  any  manufacturing  process.  If  the  statute  only  requires  that  there 
shall  be  a  fence  kept  when  the  shaft  is  in  motion  for  a  manufacturing 
purpose,  the  declaration  ought  to  have  shown  that  the  mill  gear- 
ing was  in  motion  for  a  manufacturing  purpose,  for  then  is  the  only 
time  at  which  the  secure  fence  is  to  be  kept  up.  Suppose  the  fact 
had  been  that  no  secure  fence  had  been  provided  for  this  shaft  at  all, 
what  does  that  signify  if  the  mill-owner  bad  the  power  of  removing 
the  fence,  if  there  had  been  one,  at  the  time  when  this  accident  hap- 
pened? It  seems  to  me  that  the  declaration  does  not  disclose  that  it 
was  the  duty  of  the  defendant  at  the  time  when  the  accident  occurred, 
to  have  had  that  shaft  protected  by  a  fence.  Nor  do  I  think  that  it 
can  be  presumed  after  verdict,  from  the  allegation  that  the  shaft  was 
in  motion,  that  it  was  in  motion  for  a  manufacturing  purpose ;  for 
the  verdict  may  have  been  found  on  the  facts  stated  in  the  declara- 
tion, without  any  proof  that  the  shaft  was  in  motion  for  a  manufac- 
turing purpose.  It  seems  to  me,  therefore,  that  the  declaration  is 
clearly  insufficient  Whether  it  could  have  been  made  good  we  know 
not ;  but  it  must  not  be  supposed  that  this  is  a  decision  against  the 
merits  of  the  case. 

The  other  judges  concuned. 

Judgment  qfirmetL 
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Stansfeld  t;.  Hellawell  &  others.^ 

rebnuiy  9,  1858. 

Eepletnn^' CouifUp  Court — Bond  ^-^  Damages. 

The  plaintiff,  being  jud^  of  a  oonntr  eouTt,  npon  the  removal  of  a  plaint  in  replevin  from 
bis  court  into  a  superior  oonrt,  nnoer  the  9  &  10  Vict.  c.  95,  w.  121, 127,  took  a  bond  in  the 
nsnal  form,  except  that  he  himself  wu  the  obligee,  instead  of  the  other  parties  in  the  snit, 
as  directed  by  the  127th  section.  The  bond  having  been  forfeited  by  reason  of  the  snit  ia 
the  superior  oonit  not  being  prosecuted  with  effect,  the  judge  of  the  county  court  broi^gfal 
an  action  upon  the  bond : — 

BeU,  first,  that  the  bond,  though  izregular,  was  not  void,  and  that  the  plaintiff  might  ioiO 
npon  it  as  a  voluntary  bond. 

Secondly,  that  although  the  suit  was  improperly  removed  into  the  superior  court,  the  pro- 
ceedings after  the  removal  were  valid. 

Thirdly,  that  it  appearing  at  the  trial  that  the  plaintiff  had  taken  the  bond  as  trustee  for  the 
other  parties  in  the  replevin  suit,  and  was  sumg  npon  it  for  them,  the  full  amount  of  the 
ooats  incurred  in  the  replevin  suit  might  be  recovered  in  this  action. 

Debt  on  bond  in  the  penal  snm  of  1,759L  15^.  2d.j  dated  the  10th 
of  May,  1849..  The  defendants  set  out  the  bond  on  oyer,  by  which  it 
appeared  that  the  defendants  were  bound  to  the  plaintiff,  who  was 
the  judge  of  the  County  Court  of  Yorkshire,  at  Huddersfield,  in  the 
said  sum  of  money;  conditioned  that  if  W.  H.  Hellaweil  should 

Sosecute  a  certain  plaint  in  the  said  county  court  in  replevin  between 
ellawell  and  others  with  effect  and  without  delay,  and  should  prove 
before  the  court,  by  which  such  suit  should  be  tried,  that  there  was 
eround  for  believing  that  the  rent  or  damage  in  respect  of  which  the 
distress  was  taken  was  more  than  20/1,  the  bond  should  be  void.  The 
plea  then  alleged  that  the  said  county  court  was  duly  established 
when  the  said  bond  was*  made ;  that  the  plaintiff  was  the  judge  of 
the  said  court ;  that  the  said  plaint  in  replevin  was  in  respect  of  a 
distress  for  rent  in  arrear,  in  which  plaint  W.  H.  Hellaweil  was  the 
plaintifi^  and  A,  Eastwood  and  others  the  defendants ;  that  after  entry 
of  the  plaint  and  before  the  bond  was  made  W.  H.  Hellaweil,  to 
obtain  the  removal  of  the  said  plaint  into  the  superior  court,  declared 
to  the  said  county  court  and  the  plaintiff  as  judge  thereof,  that 
the  rent  in  respect  of  which  the  said  distress  was  taken  was  more  than 
20A,  and  then,  instead  of  becoming  bound  with  two  sufficient  sure- 
ties, as  the  statute  required,  to  prosecute  the  suit.  Sec  with  effect  and 
without  delay,  and  to  prove,  &c.  before  the  court  in  which  such  suit 
should  be  tried  that  there  was  ground  for  believing  that  the  rent  was 
more  than  202.,  the  defendants  made  and  entered  into,  and  the  plain- 
tiff accepted  from  the  defendants  illegally  the  said  bond,  as  an  induce- 
ment to  the  plaintiff  to  assent  to  such  removal  of  the  said  plaint,  and 
to  make  a  return  to  any  writ  of  certiorari  which  the  said  W.  H.  Hel- 
laweil should  procure  for  so  removing  the  said  plaint,  and  which  bond 


1  81  Law  J.  Bep.  (k.  s.)  fizck  145 ;  16  Jar.  S17. 
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was  made  to  the  plaintiff,  instead  of  being  made  to  the  said  A.  East« 
wood  and  others,  the  other  parties  in  the  said  plaint,  contrary  to  the 
form  of  the  statute,  &c.     Verification. 

Replication  admitting  the  establishment  of  the  county  conrt,  and 
that  the  plaintiff  was  the  judge  thereof,  as  alleged,  with  a  traverse 
de  injurid  absque  residuo  raus(B.  Then  followed  an  assignment  of 
breaches,  by  which  it  appeared  that  the  said  county  court  was  a  court 
duly  established  under  the  9  &  10  Vict  c.  95;  that  the  said  plaint 
was  in  replevin  in  respect  of  a  distress  upon  divers  goods,  dec.  for  rent 
in  anrear,  in  which  plaint  W.  H.  Hellawell  was  the  plaintiff,  and  A. 
Eastwood  and  others  were  the  defendants ;  that  after  the  making  of 
the  said  bond  the  plaint  was  removed  into  the  Court  of  Exchequer 
of  Pleas  at  Westminster;  that  W.  H.  Hellawell  did  not  prosecute 
his  suit  in  the  Exchequer  with  effect ;  and  that  such  proceedings  were 
thereupon  had  in  the  Exchequer  that  it  was  adjudged  that  W.  H. 
Hellawell  should  be  nonsuited,  and  that  A.  Eastwood  and  the  other 
defendants  should  go  thereof  without  day,  and  have  a  return  of  the 
goods  taken  under  the  distress  irreplevisable,  with  costs,  whereby  the 
bond  had  become  forfeited.  It  was  further  alleged  that  the  plaintiff 
commenced  and  prosecuted  the  present  action  for  and  on  behalf  of 
and  for  the  benefit  of  A.  Eastwood  and  others,  the  defendants  in  the 
original  cause. 

At  the  trial  before  Piatt,  B.,  at  the  York  Summer  Assizes,  a  verdict 
was  found  for  the  plaintiff,  and  damages  to  the  amount  of  the  costs 
which  had  been  sustained  and  awarded  in  the  replevin  suit  in  the 
Exchequer,  were  assessed,  leave  being  reserved  to  the  defendant  to 
move  to  reduce  the  damages  to  a  nominal  sum. 

In  Michaelmas  term  a  rule  nisi  was  obtained  for  that  purpose,  and 
also  to  arrest  the  judgment;  against  which 

Hugh  Hill  and  Ckytvling  showed  cause.^  There  are  two  questions: 
first,  is  the  bond  void,  and  if  not,  can  the  plaintiff,  who  isjudge  of  the 
county  court,  recover  more  than  nominal  damages  ?  They  depend 
on  the  9  &  10  Vict  c.  95,  ss.  121, 127.2  Although  the  bond  is  not 
in  strict  accordance  with  the  statute  it  is  not  void. 


1  FebruAry  7,  before  Parks,  B^  Aldrrsoiy,  B.,  and  Platt,  B. 

'  Section  121,  enacts,  *'  That  in  case  either  narty  to  any  such  action  of  replerin  shall 
declare  to  the  court  in  which  such  action  shall  be  brought,  that  the  title  to  any  coiporeal 
or  incorporeal  hereditament,  or  to  any  toO,  market,  fair,  or  franchise,  is  in  question,  or 
that  the  rent  or  damage  in  respect  of  which  the  distress  shall  haTe  been  taken  is  mora 
than  the  snm  of  20^,  and  shaiu  become  bound,  willi  two  sufficient  sureties,  to  be  ui* 
proved  by  the  clerk  of  the  court,  in  such  sums  as  to  the  judge  shall  seem  reaaonabley 
regard  being  had  to  the  nature  of  the  claim,  and  the  alleged  Talue  or  amount  of  ^e 
property  in  dispute,  or  of  the  rent  or  damaee,  to  prosecute  the  suit  with  effect  and 
without  delay,  and  to  prove  befere  the  court  by  which  such  suit  shall  be  tried,  that  such 
title  as  afi>resaid  is  in  dispute  between  ^e  parties,  or  that  there  was  ground  for  be- 
lieving that  the  said  rent  or  damage  was  more  than  202 ,  then,  and  not  otherwise,  the 
action  may  be  removed  before  any  court  competent  to  try  the  same  in  such  manner  at 
liath  been  accnstcmied.'' 

The  127th  wction  enacts,  **  That  every  bond  given  <mi  the  removal  of  any  action  out 
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[Parke,  B.  Surely  not;  it  is  a  voluntary  bond, though  the  statute 
certainly  requires  it  to  be  made  to  the  landlord.] 

The  words  "  not  otherwise  "  in  section  121,  apply  to  the  removal, 
and  not  to  the  bond.  The  suit  has  been  removed  into  the  Exchequer 
defaciOf  though  not  dejure.  The  other  party  should  have  sued  out 
a  procedendo ;  but  that  not  having  been  done,  the  proceedings  are 
valid.  In  order  to  avoid  them,  error  in  fact  must  be  brought,  as  in 
the  case  of  an  infant  suing  by  attorney.  At  present  it  does  not  ap- 
pear  that  the  suit  has  been  improperly  removed.  Besides,  the  words 
"  not  otherwise  "  in  sect  121,  show  what  are  the  essentials  required 
for  removal,  and  in  that  section  it  is  not  stated  to  whom  the  bond 
shall  be  made.  In  the  127th  section  there  are  no  negative  words,  and, 
therefore,  the  121st  and  127th  sections  may  well  stand  together,  by 
holding  that  the  landlord  is  not  a  necessary  party  to  the  bond, 
The  King  v.  Pinney,  2  B.  &  C.  322,  Cole  v.  Greene,  6  Man.  &  G.  872 ; 
8.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  30.  In  many  cases  a  bond  has  been^ 
held  good,  though  it  does  not  precisely  follow  a  statute :  as  where 
there  is  one  surety  instead  of  two,  Austen  v.  Howard,  7  Taunt.  28 ; 
Dunbar  v.  Dunn,  10  Price,  54 ;  and  Edmonds  v.  Chailis,  7  Com.  B.  Rep. 
413 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  164 ;  and  the  cases  on  admin* 
istration  bonds.  1  Williams  on  Executors,  Part  I.  b.  5,  c.  4.  As  to 
the  suggestion  of  breaches,  and  the  want  of  allegation  that  the  bond 
was  taken  as  trustee,  res  ipsa  loquitur,  and  the  same  thing  may  be 
inferred  from  the  record.  As  to  the  damages,  by  the  consent  of  all 
parties  the  bond  was  made  to  the  judge,  who  is  therefore  trustee  for 
the  landlord,  and  is  entitled  to  recover  the  same  damages  as  the 
defendants  in  the  court  below  would  have  been  entitled  to  it  they  had 
been  parties. 

Watson  and  Hall,  in  support  of  the  rule.  The  question  here  is 
entirely  on  the  record.  In  the  cases  cit^d  the  parties  who  took  the 
bonds  were  officers  acting  under  statutes,  or  according  to  ancient 
practice.  Administration  bonds  are  regulated  by  statute,  and  the 
ordinary  has  an  interest  in  the  goods.  No  judge  of  a  court  of  record 
can  require  a  bond  to  be  entered  into  before  he  will  perform  his  duty. 
Taking  a  replevin-bond  under  this  statute  is  a  judicial,  and  not  a 
mere  ministerial  act.  It  is  not  like  the  case  of  a  sheriff,  who  takes  a 
bond  to  indemnify  himself  against  responsibility  to  the  opposite  party, 
Wright  V.  Lord  vemey,  3  Dougl.  240.  The  statute  expressly  enacts 
that  causes  shall  be  removed  in  the  mode  specified,  and  not  other- 
wise, and  these  words  must  extend  to  the  121st  section  as  well  as  the 


of  the  county  court,  or  trpon  staying  the  execution  of  any  such  warrant  of  possession  as 
aforesaid,  or  on  movinff  lor  a  new  mal,  or  to  set  aside  a  verdict,  judgment,  or  nonsuit^ 
•hall  be  made  to  the  oUier  party  to  the  action,  at  the  costs  of  such  other  party,  and  shall 
be  approved  by  the  judge,  and  attested  under  the  seal  of  the  court;  ana  if  the  bond  so 
taken  be  forfeited,  or  if,  upon  the  proceeding  for  securing  which  such  bond  waa  given, 
the  judge  before  whom  such  proceedinff  shaU  be  had,  sh^  not  certify  upon  the  record 
in  court  that  the  condition  of  the  bond  hath  been  fulfilled,  the  party  to  whom  the  bond 
•ball  have  been  so  made  may  bring  an  action  of  debt,  and  recover  thereon." 
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127th,  so  that  the  cause  was  not  properly  removed,  because  the  con- 
ditions were  not  complied  with.  Bonds  have  been  held  void  for  less 
serious  defects  than  the  present  T^^^Y  referred  to  Beawfag^s  case^ 
10  Rep.  100,  a ;  Martyn  v.  BlUhmainj  lelv.  197 ;  Morris  v.  Chapman^ 
T.  Jones,  24.  Then,  as  to  the  question  of  damages.  It  is  said  the 
judge  is  a  trustee,  but  what  is  the  evidence  ?  It  is  admitted  the  judge 
did  not  take  the  bond  corruptly,  but  by  mistake. 

I  Parke,  B.  He  must  have  meant  to  take  it  as  trustee,  and  the 
endant  must  have  meant  to  give  it  to  him  as  such.] 
No  :  the  judge  only  meant  to  do  what  the  law  required.  A  man 
cannot  become  a  trustee  because  there  has  been  a  mistake.  The 
record  does  not  show  that  the  judge  is  a  trustee.  As  to  damages, 
how  can  the  county  court  judge  have  suffered  damage  ?  Non  constai 
that  there  is  not  another  bond  to  the  party.  It  is  not  alleged  that  the 
judge  took  the  bond  for  the  party,  but  only  that  the  plaintiff  "prose- 
cutes the  action  for  "  the  defendants  below.  Our.  adv.  vuli* 

Judgment  was  now  delivered  by 

Parke,  B.  His  lordship  having  stated  the  pleadings  and  read  the 
two  sections  above  set  out,  said.  With  respect  to  the^  bond,  we  are 
clearly  of  opinion  that  it  is  not  void,  although  the  judge  of  the  county 
court  did  not  follow  the  directions  of  the  statute,  and  by  mistake  took 
it  to  himself  instead  of  to  the  defendants  in  the  court  below.^  We 
are  of  opinion  that  the  preliminaries  to  the  suit  being  properly  re« 
moved,  are  not  made  conditions  precedent  to  the  validity  of  the  bond, 
and  although  these  conditions  were  not  complied  with,  the  bond  is  a 
voluntary  bond  and  may  be  sued  upon  by  the  obligee.  The  only 
remaining  question  is,  what  amount  of  damages  the  plaintiff  is  to 
have  ?  Now,  this  is  not  an  objection  on  the  record,  for  there  is  a 
proper  suggestion  of  breaches,  the  condition  of  the  bond  having  been 
clearly  broken,  and  then  the  amount  of  damages  is  a  question  for  the 
jury.  On.  the  facts  of  this  case  there  is,  no  doubt,  ample  evidence  to 
show  that  the  judge  of  the  county  court  took  the  bond  as  a  trustee 
for  the  opposite  party  to  the  suit,  and  the  damages  he  recovers  will 
be  for  the  benefit  of  that  party.  It  is  clear  that  being  trustee  he  is 
entitled  to  recover  the  full  amount  of  the  costs  to  which  the  party  for 
whom  he  is  trustee  is  put  We  are  of  opinion,  therefore,  that  in  this 
case  the  plaintiff  must  be  considered  as  having  sustained  damages  to 
the  full  amount  of  the  costs,  and  consequently  the  rule  to  reduce  the 
damages  to  nominal  damages  ought  to  be  discharged.  The  suit  was 
improperly  removed,  no  doubt ;  but  the  court  above  having  no  juria- 


1  In  this  country  also,  it  is  well  settled  ^1812^ ;  Hall  y.  Cushing,  9  Pickering,  404 

that  bonds  taken  under  a  statute,  if  not  (1830) ;  Polk  ▼.  Ptummer,  2  HumpnTeyst 

Btrictlv  according  to  the  statute,  are  not  500  ([1841.)    Unless  the  statute  expressly 

thereu)re  wholly  void,  but  may  be  enforced  provides  it  shall  be  taken  in  a  certain  fbrm^ 

as  voluntary  bonds.     See  Baker  v.  Haley^  and  in  no  other.     United  Stales  v.  Brtnon^ 

5  Greenleaf,  rBennetfs  Ed.)  240  (1828);  Gilpin,  155  (1830.) 
Burroughs  v.  jLowdeVf  8  MasnchusettBi  373 
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diction  over  the  qoestion,  because  they  have  a  right  to  try  replevins 
properly  brought  before  theiUi  the  irregularity  in  not  removing  the 
suit  by  the  proper  mode,  as  certiorari^  grounded  on  the  proper  bond, 
has  been  waived  by  the  proceedings  in  the  court  above.  It  is  a  pro- 
ceeding coram  judicCf  though  irregular.  Rule  dischargecL 


COUNTT  COURT  APPEAL. 

OuTHWAiTE,  Appellant ;  Hudson,  Respondent^ 

FebmBTf  21,  1863. 

QmrUp  Court '^  Bight  of  Plaintiff  to  be  nonsuited'^  At  what  Stage 

of  the  Cause, 

A  plaintUF  in  a  coiuty  conrt  has  a  right  to  elect  to  be  nonsuited  at  the  latest  moment  before 
the  judge  has  pronounced  his  jadgmenti  or,  when  theze  is  a  jury,  before  they  have  delirered 
their  verdict. 

On  the  trial  of  this  action  (which  was  for  the  breach  of  a  warranty 
of  soundness  of  a  horse,)  before  the  county  court  of  Yorkshire,  held 
at  Leeds,  after  the  judge  had  directed  the  jury  and  the  latter  had 
begun  to  deliberate,  the  plaintiff  stated  that  he  elected  to  be  nonsuited. 
The  defendant  did  not  agree  to  this,  and  the  judge  said  that  it  was 
too  late  for  the  plaintiff  to  claim  to  be  nonsuited  after  the  case  had 
been  left  to  the  jury ;  that  he  should  receive  the  verdict,  and  that  the 
plaintiff  might  have  leave  afterwards  to  move  to  set  the  verdict  aside 
and  enter  a  nonsuit.  The  jury  found  for  the  defendant  The  plain* 
never  applied  to  the  county  court  judge  to  have  a  nonsuit  entered, 
pursuant  to  the  leave  reserved,  but  appealed  to  this  court.  The  ques- 
tion submitted  by  the  case  was,  whether  the  county  court  judge  was 
bound  in  law  to  nonsuit  the  plaintiff,  and  whether  the  judge  had  any 
direction  or  authority  under  sections  78  and  79  of  the  9  &  10  Vict 
c.  95,  or  otherwise,  to  refuse  to  enter  a  nonsuit 

The  court,  without  hcEuring  HcUl  for  the  appellant,  called  on 

Addison^  for  the  respondent,  the  defendant  below.  The  court  has  no 
jurisdiction  over  this  appeal.  It  is  only  when  a  party  is  dissatisfied 
with  the  determination  of  the  county  court  judge  on  a  point  of  law 
that  an  appeal  is  given  by  the  statute  13  &  14  Vict  c  61,  s.  14.  The 
decision  as  to  entering  a  nonsuit  is  not  a  decision  on  a  point  of  law, 
but  only  on  a  point  of  practice.  The  judges  of  the  superior  courts 
have  made  no  rules  as  to  the  time  of  being  nonsuited.  The  county 
court  judge  therefore  may  regulate  the  practice  of  his  court  according 

I  21  Law  J.  Bep.  (k.  b.)  Ezch.  151 ;  Coram  'Bajbxe^  B.,  and  Flatt,  B. 
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to  his  discretion,  and  may  say  at  what  time  and  stage  in  the  cause 
the  plaintiff  must  elect  to  be  nonsuited.  He  is  not  bound  to  adopt 
the  practice  of  the  superior  courts  in  every  respect  The  statute 
9  &  10  Vict  c.  95,  8.  78,  gives  him  a  discretion  in  matters  of  practice. 
He  referred  to  Checchi  v.  PoweU^  6  B.  &  C.  253 ;  s.  c.  5  Law  J.  Rep. 
K.  B.  122,  and  Arnold  v.  Johnson,  1  Str.  267. 

[Parke,  B.  The  point  is  a  point  of  law,  and  a  very  important  one 
too.  Surely  Robinson  v.  Lawrence^  21  Law  J.  Rep.  (n.  s.)  Exch.  36 ; 
8.  c.  7  Eng.  Rep.  597,  decides  this  case.] 

Supposing  the  court  to  be  against  the  respondent  on  the  point  sub* 
mitted,  the  judgment  should  not  be  reversed,  with  costs.  The  plaia- 
tiff  ought  not  to  have  appealed,  having  liberty  to  apply  to  the  county 
court  judge  to  enter  a  nonsuit  He  ought  at  least  to  have  applied  to 
him  in  the  first  instance. 

Parke,  B.  The  county  court  judge  was  wrong  in  not  allowing  the 
plaintiff  to  be  nonsuited.  The  power  to  nonsuit  is  incidental  to  every 
court.  By  common  law  a  plaintiff  in  an  action  has  a  right  to  be  non- 
suited and  to  abandon  his  proceeding  at  any  time  before  verdict^ 
We  are  of  opinion  that  the  county  court  acts  were  not  intended  to 
deprive  him  of  this  right,  and  that  the  power  of  demanding  to  be  non- 
suited is  continued  to  the  latest  moment  before  the  county  court 
judge  has  pronounced  his  decision,  or,  when  there  is  a  jury,  before 
they  have  delivered  their  verdict  With  regard  to  the  question  of 
costs,  we  have  before  laid  it  down  as  a  general,  though  not  an  in- 
flexible rule,  that  the  successful  party  shall  have  his  costs  of  the  appeal 
It  is  sought  to  induce  us  to  depart  from  this  rule  in  the  present  in- 
stance, on  the  ground  that  the  judge  gave  the  plaintiff  leave  to  move 
to  enter  a  nonsuit  But  we  do  not  think  that  the  plaintiff  was  bound 
to  apply  again  to  the  same  judge  who  had  already  pronounced  an 
opinion  against  him.  The  ordinary  rule  as  to  costs  must  therefore 
be  adopted.  Our  order  roust  be,  that  the  verdict  be  set  aside,  the  ap- 
pellant to  have  the  costs  of  the  appeal ;  but  a  nonsuit  may  be  entered 
by  consent  Judgment  reversed. 

1  By  the  ancient  common  law,  a  plain-  Wood^  16  Massachusetts,  317  (1820);  or, 

tiff  might  become  nonsuit  upon  every  con-  afler  a  reference  under  a  rule  of  court, 

tinuance,  or  day  given  oyer  before  judg-  Haskell  v.  Wfdtney^  12  Massachusetts,  47 

ment,  even  after  verdict,  if  he  did  not  like  0815,)  and  in  a  late  case  in  New  Hamp- 

his  damages.    Co.  Litt  139,  6 ;  Keal  v.  sKire,  it  was  determined  that  a  plaintiff 

Barkery  5  Modem,  208  (1697.)    But  in  before  opening  his  case  to  the  Juiy  might 

the  reign  of  Heniy  IV.,  (1400,)  a  statute  become  nonsuit  as  a  matter  of  right,  but 

was  passed,  ordainmg  that  *'  afler  a  verdict  afler  his  case  was  opened,  and  before  a 

a  plaintiff  shall  not  be  nonsuit"    In  New  return  of  the  verdict,  it  was  a  matter  of 

York,  it  seems  a  nonsuit  may  be  entered  discretion  for  the  court   Judge  of  ProhaJle 

as  of  right  on  the  coming  in  of  the  jury,  and  y.AbhoUyl^  N.  H.  R.  21  (1842.)     Afler 

before  the  verdict  is   returned.    People  verdict  no  nonsuit  can  be  entered.   lb.; 

V.    The  Mayor,  1  Wendell,  36  il828);  Taylor  v.  Alexander,  6   Hammond,  144 

Wooster  V,  Burr,  2  Wendell,  295  (1829).  (1838);  Hendrick  v.  Stewart,  I  Overton, 

See  also  Lawrin  v.  Hanks,  3  McCord,  558  476  (1809.)    In  Pennsylvania,  the  right 

(1826);  McLughan  v.  Bovard,A  Watts,  to  become  nonsuit  is  regulated  by  statute. 

808  ( 1 835. )  ^  In  Massachusetts,  it  has  been  See  Mc  Credy  v.  Fey,  7  Watts,  496  ( 1 838) ; 

held  a  phiintiff  could  not  become  nonsuit  Easton  Bank  v.  Coryell^  9  Watts  &  Ser- 

as  of  right,  afler  the  verdict  was  returned  geant,  153  (1844.) 
and  b^ore  it  was  recorded.    Lbeke  t. 
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Edwards  v,  Cameron's  Coalbrooc  Steam  Coal  and  Swansea  and 

LouGHOR  Railway  Company.^ 

February  14,  18S1. 

BiU  of  Exchange  —  Acceptance  by  Joint  Stock  Company. 

A  bill  of  exchange,  drawn  on  a  completely  registered  Joint  Stock  Company,  by  its  corporate 
name,  was  accepted  by  two  of  the  directors  of  the  company,  as  follows :  —  "  Accepted,  J.  B 
and'E.  N^  Directors  of  the  C.  Company,  appointed  by  resolution  to  accept  this  bill.^'  The 
bill  was  sealed  with  the  corporate  seal,  having  the  coiporate  name  of  the  company  circnm- 
scribed,  and  was  countersigned  by  the  secretary: — 

Seldj  in  an  action  upon  the  bill  against  the  company,  that  the  bill  sufficiently  expressed  npon 
the  face  of  it  that  it  was  accepted  on  behalf  of  the  company,  within  the  45th  section  of  the 
7  &  8  Vict.  c.  110,  and  that  tne  company  were  liable  upon  the  bill. 

Assumpsit  on  a  bill  of  exchange,  payable  three  months  after  date, 
drawn  by  the  plaintiff,  and  accepted  by  the  defendants.  Plea,  that 
the  defendants  did  not  accept  the  said  bill,  &c.     Issue  thereon. 

At  the  trial  before  Martin  B.,  at  the  Middlesex  Sittings  in  last 
Michaelmas  Term,  it  appeared  that  the  defendants  were  a  joint-stock 
company,  completely  registered  under  the  7  &  8  Vict.  c.  110 ;  and 
that  the  bill  of  exchange  upon  which  the  present  action  was  brought, 
was  drawn  upon  the  company  by  their  corporate  name,  and  was 
accepted  by  two  of  the  directors  of  the  company  as  follows :  —  "Ac- 
cepted, John  Barham  and  Edmund  Norcott,  Directors  of  Cameron's 
Coalbrook  Steam  Coal  and  Swansea  and  Loughor  Railway  Company, 
appointed  by  resolution  to  accept  this  bill."  The  common  seal  of  the 
company,  having  the  corporate  name  inscribed  upon  it,  was  also 
affixed  to  the  bill;  and  the  acceptance  was  countersigned  by  the 
secretary  of  the  company. 

On  behalf  of  the  defendants,  it  was  objected  that  the  bill  was  not 
duly  accepted  according  to  the  requisites  of  the  4dth  section  '  of  the 

1  6  Exch.  Rep.  269. 

3  That  section  enacts,  that  "  with  regard  to  bflls  of  exchange  and  promissoiy  notes 
made,  accepted,  or  indorsed  on  the  behalf  or  account  of  any  such  company,  so  far  as 
relates  to  tne  mode  of  making,  accepting,  or  indorsing  the  same,  and  to  the  liability  of 
any  such  company  thereon,  that  if  the  directors  of  the  company  be  authorized  by 
deed  of  settlement  or  by-law  to  issue  or  accept  bills  of  exchange  or  promissory  notes, 
then  every  sucb  bill  of  exchange  or  promissory  note  shall  be  made  or  accepted  (as  the 
case  may  be)  by  and  in  the  names  d£  two  of  the  directors  of  the  company,  on  whose 
behalf  or  account  the  same  may  be  so  made  or  accepted,  and  shall  be  by  such  directors 
expressed  to  be  made  or  accepted  by  them  on  behalf  of  such  company ;  and  that  every 
such  bill  of  exchange  and  promissory  note,  so  made  or  accepted  as  aforesaid,  shiJl  be 
countersigned  by  the  secretary  or  other  appointed  officer  of  the  company,  in  whose 
behalf  the  same  is  expressed  to  be  made  or  accepted ;  and  that  every  bul  of  exchange 
so  made  as  aforesaid,  or  received  by  or  on  behalf  of  the  company,  may  be  indorsed  in 
the  name  of  the  company  by  any  officer  authorized  by  deea  of  setUement  or  by-law 
in  that  behalf;  and  that  every  such  bill  of  exchange  or  promissoiy  note,  so  made, 
accepted,  or  indorsed  as  aforesaid,  shall,  immediately  afVer  ue  making,  accepting,  or 
indorsing  of  the  same,  be  reported  to  the  proper  officer  of  the  company,  on  vmoae 
behalf  ^e  same  shall  have  been  made,  accepted,  or  indorsed ;  and  such  last-mentioned 
officer  shall  enter  the  same  in  proper  books  to  be  kept  for  that  purpose ;  and  that,  if 
any  such  bill  of  exchange  or  promissory  note  be  not  so  reported  and  entered,  then  the 
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7  &  8  Vict  c.  110,  inasmuch  as  the  bill  did  not  express  to  be  accepted 
by  the  directors  "  on  behalf  of  the  company."  By  the  direction  of 
the  learned  judge,  a  verdict  was  entered  ifor  the  plaintiff,  with  leave 
to  the  defendants  to  move  to  set  that  verdict  aside,  and  to  enter  a 
nonsuit 

Mantagv^  Smith  having  obtained  a  rale  nisi  accordingly, 

Hog'gins  and  Bovill  now  showed  cause.  Since  the  present  rule  to 
enter  a  nonsuit  was  obtained,  the  Court  of  Queen's  Bench,  after  some 
deliberation,  have  decided  that  an  acceptance  like  the  present  does 
comply  with  the  requisites  of  the  45th  section  of  the  7  &  8  Vict  c. 
110,  and  that  the  Company  are  liable  thereon.  HtUford  v.  CamerorCs 
Src.  Railway  Company^  15  «f un  335 ;  s.  c.  3  Eng.  Rep.  309.  The  form  of 
the  acceptance  in  that  case  differs  only  in  this  respect  from  the  present, 
that  here  there  are  the  additional  words,  "  by  resolution. "  Lord 
Campbell,  C.  J.,  in  delivering  the  judgment  of  the  court  in  that  case, 
after  giving  the  reasons  upon  which  the  court  founded  their  judgment, 
concludes  by  saying :  "  We  should  not  have  considered  it  necessary 
to  say  so  much  upon  the  subject,  had  wc  not  been  informed  that 
another  court,  in  a  simileur  case,  had  granted  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside.  We  entertain  the  most  sin- 
cere respect  for  the  doubts  of  that  court;  but  none  of  us  entertaining 
any  doubts  ourselves,  we  think,  we  cannot  with  proprie^  grant  a  rule, 
which  might  for  a  considerable  time  prevent  the  plaintiff  from  enforc- 
ing payment  of  a  just  demand."  They  were  then  stopped  by  the 
court. 

Montague  Smith  in  support  of  the  rule.  It  must  be  admitted  that 
this  acceptance  is  not  to  be  distinguished  from  that  in  the  case  upon 
which  the  Court  of  Queen's  Bench  have  given  a  deliberate  judgment; 
but  it  is  submitted  that,  upon  the  current  of  authorities  which  are  to 
be  taken  as  governing  the  principle  upon  which  this  case  is  properly 
to  be  rested,  this  acceptance  does  not  comply  with  the  requisites  of 
the  statute.  There  are  many  authorities  upon  the  subject  of  the  due 
attestation  of  warrants  of  attorney,  with  which  the  recent  decision 
in  the  Court  of  Queen's  Bench  would  seem  to  conflict ;  Bxbbert  v. 
Barton^  10  M.  &  W.  678,  may  be  cited  as  one. 

Parke,  B.     It  is  admitted  that  the  case  in  the  Court  of  Queen's 


officer  by  whose  default  such  bill  or  note  shall  not  be  so  reported  or  entered,  shall  be 
liable  to  repay  to  the  company  the  amount  which  the  company  shall  pay  or  be  Uable 
to  pay  in  respect  of  such  biU  or  note  :  provided  always,  that  notbins  herein  contained 
shall  be  deemed  to  make  any  such  secretary  or  officer  personally  liable  upon  any  such 
biU  of  exchange  or  promissory  note,  nor  be  deemed  to  miuce  any  such  directors  personally 
liable  thereon,  except  as  shareholders  of  the  company;  and  that  every  such  company 
on  whose  behalf  or  account  any  bill  of  exchange  or  promissory  note  shall  be  naade, 
accepted,  or  indorsed  in  manner  and  form  aforesaid,  shall  and  may  sue  and  be  sued 
thereon,  as  fully  and  effectually,  and  in  the  same  manner,  as  in  the  case  of  any  contract 
made  and  entered  into  under  their  common  seal.'' 


COURT  OF  EXCHEQUER,  1862.  567 

Walllngton  v.  Dftle. 

Bench  is  precisely  in  point ;  and  if  we  were  to  make  this  rule  absolute, 
we  should  in  effect  overrule  that  decision.  I  own  that  I  have  great 
difficulty  in  coming  to  the  conclusion  that  this  acceptance  does  comply 
with  the  statutory  requisites ;  for  the  act  requires  that  the  instrument 
^  shall  be  by  such  directors  expressed  to  be  made  or  accepted  by  them 
on  behalf  of  such  company."  There  is  not  a  word  of  that  kind  upon 
the  face  of  this  instrument.  Now,  it  appears  to  me,  that,  in  order  to 
bind  the  company,  and  to  free  the  directors  from  all  personal  liability 
upon  these  acceptances,  it  ought  to  appear  that  the  directors  do  the 
act  as  the  mere  agents  of  the  company,  and  not  on  their  own  account. 
But,  whatever  opinion  we  may  entertain  upon  the  matter,  and  what* 
ever  conclusion  we  might  have  arrived  at  had  this  case  preceded  that 
in  the  Court  of  Queen^s  Bench,  we  must  now  give  way.  The  rule, 
therefore,  1  think,  ought  to  be  discharged. 

Alderson,  B.  I  think  that  we  must  yield  to  the  decision  of  the 
Court  of  Queen's  Bench,  which  is  expressly  in  point.  If  the  question 
should  arise  in  a  Court  of  Error,  we  may  be  at  liberty  to  act  upon 
our  own  opinion. 

Martin,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
We  pursue  the  safest  course  by  acting  upon  an  authority  which  is 
precisely  in  point. 

Rule  discharged* 


Wallington  v.  Dale.^ 

February  14,  1851. 

Patent  —  Assortment  —  Disclaimer  —  Pleading. 

In  an  action  b^  the  assignee  of  a  patent  for  its  infringement,  the  declaration  alleged  that, 
after  the  assignment,  the  grantee  of  the  patent,  pursuant  to  the  statute,  5  &  6  Will.  4,  c.  83, 
entered  with  the  clerk  of  the  patents  a  disclaimer  of  part  of  the  title  of  the  invention. 
Plea, — that  before  the  making  of  the  disclaimer,  the  grantee  assigned  the  patent  to  the  plain- 
tiflT,  and  at  the  time  of  making  the  disclaimer  was  not  a  person  who  could  lawfully  enter 
such  disclaimer;  without  this,  that,  pursuant  to  the  statute,  he  entered  the  disclaimer, 

Hdd^  that,  under  this  traverse,  the  only  issue  raised  was  whelber  in  point  of  fact  a  disclaimer 
was  entered  by  the  grantee. 

Case  for  the  infringement  of  a  patent  The  declaration  stated  the 
grant  of  letters  patent  to  one  6.  Swinburne,  for  ^^certain  improvements 
in  the  manufacture  of  gelatinous  substances,  and  in  the  apparatus  to 
be  used  therein,"  and  in  the  enrolment  of  the  specification  by  him ; 
and  that  afterwards,  by  indenture,  Swinburne  assigned  the  patent  to 
the  plaintiff.   It  then  averred,  « that,  after  the  making  of  the  indenture 

^  6  Exch.  Bep.  284. 
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and  after  the  passing  of  a  certain  Act  of  Parliament,  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty,  King  William  the  Fourth, 
entitled,  '^An  Act  to  amend  the  law  touching  letters  patent  for  inven- 
tions," and  before  the  committing  of  the  grievances,  &c.,  the  said  G. 
Swinburne,  pursuant  to  the  said  statute,  and  by  and  with  the  leave  of 
Sir  John  Romilly,  Knt,  then  being  her  Majesty's  Solicitor-Gteneral, 
first  had  and  obtained  for  that  purpose,  and  duly  certified  by  his  the 
said  Sir  John  Romilly's  fiat  and  signature  in  that  behalf,  entered  with 
the  clerk  of  the  patents  of  England  a  certain  disclaimer  of  part  of  the 
title  of  the  said  invention,  stating  the  reason  of  such  disclaimer,  (the 
same  not  being  such  disclaimer  as  extended  the  exclusive  right 
granted  by  the  said  letters  patent,)  by  which  disclaimer,  the  same 
being  under  the  hand  and  seal  of  the  said  6.  Swinburne,  he  did  dis- 
claim all  that  part  of  the  title  which  is  contained  in  the  following 
words— "and  in  the  apparatus  to  be  used  therein ;"  — which  dis- 
claimer was  afterwards  &c  filed  by  the  clerk  of  the  patents,  and  duly 
enrolled  with  the  specification,  pursuant  to  the  statute  in  that  case 
made  and  provided ;  prout  patet  per  recordum.  The  declaration  then 
alleged  the  infringement  of  the  patent  by  the  defendant. 

Sixth  plea,  that  before  the  making  of  the  disclaimer,  and  also  before 
the  timex)f  entering  the  same,  to  wit,  on  &c.,  6.  Swinburne,  by  the 
said  indenture,  assigned  the  letters  patent  unto  the  plaintiff;  and  the 
plaintiff  then,  and  until  and  at  the  time  of  making  the  disclaimer,  and 
also  at  the  time  of  entering  the  same,  was  a  person  who,  as  assignee, 
had  obtained  the  letters  patent,  and  was  solely  and  exclusively 
entitled  to  the  letters  patent  That,  at  the  time  of  making  the  di&* 
daimer,  and  also  at  the  time  of  entering  the  same,  G.  Swinburne 
was  not  possessed  of  or  entitled  to  the  letters  patent,  or  the  license, 
power,  privilege,  and  authority  in  the  letters  patent  so  expressed  to 
be  given  and  granted  as  in  the  declaration  mentioned,  or  any  part 
thereof;  and  was  not  a  person  who  then  had  the  letters  patent  or  any 
part  thereof,  or  who  then  could  lav/fiilly  enter  such  disclaimer  as  in 
the  declaration  mentioned  with  the  clerk  of  the  patents  of  England, 
according  to  the  true  intent  and  meaning  of  the  statute ;  without  this, 
that  G.  Swinburne,  pursuant  to  the  said  statute,  entered  with  the 
said  clerk  of  the  patents  a  disclaimer  of  part  of  the  title  of  the  sup- 
posed invention,  modo  et  forma;  upon  which  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  patent  in  question  was  granted  to  Swinburne  on  the 
24th  of  November,  1847;  and  that,  on  the  12th  February,  1848, 
Swinburne  assigned  the  entire  patent  to  the  plaintiff.  On  the  24th  of 
May,  1848,  the  specification  was  enrolled;  and  on  the  same  day 
Swinburne  filed  with  the  clerk  of  the  patents  a  copy  of  a  disclaimer 
of  part  of  the  title  of  the  specification,  the  original  of  which  was 
signed  by  the  Solicitor-General.  It  was  objected,  on  the  part  of  the 
defendant,  first,  that  the  grantee  of  a  patent  could  not  enter  a  dis- 
claimer after  he  had  parted  with  his  interest  in  the  patent ;  secondly, 
that  there  was  no  valid  enrolment  of  the  disclaimer,  inasmuch  as 
the  original  document,  signed  by  the  Solicitor- Greneral,  was  not 
enrolled.     The  learned  judge  directed  a  verdict  for  the  defendant 
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on  the  above  issue,  reserving  leave  to  the  plaintiff  to  move  to  set  thai 
verdict  aside,  and  enter  a  verdict  for  him.  The  jury  were  discharged 
as  to  the  other  issues. 

In  Michaelmas  Term  last,  Webiier  obtained  a  rule  nisi^  pursuant 
to  the  leave  reserved. 

February  13  &  14.  Waisonj  OromptoUj  and  Hindmarch  showed 
cause.  The  following  statutes  and  authorities  were  referred  to:  5  &  6 
Will. 4,  c  83,  ss.  1  &  4;  7  &  8  Vict  c.  69,  ss.  4  &  5 ;  Russell  v.  Led^ 
sam^  14  M.  &  W.  574 ;  Spilsburp  v.  Clough^  2  Q.  B.  466 ;  Ledsam  v. 
Russell  in  errofj  1  EL  L.  Cas.  689,  Sharp's  PaietUy  Webst  P.  C.  641 ; 
Perrf/  v.  Skinner^  2  M.  &  W.  471 ;  Regina  v.  Mill,  20  Law  J.  Rep. 
(xN.  s.)  C.  P.,  16;  s.  c.  1  Eng.  Rep.  346. 

[Parke,  B.  It  appears  to  me  that  the  only  matter  in  issue  under 
this  traverse  is,  whether  in  point  of  fact  Swinburne  entered  the  dis- 
claimer. It  is  admitted  on  both  sides,  that  the  disclaimer,  if  entered, 
was  entered  after  the  assignment  of  the  patent ;  then  how  does  this 
traverse  raise  the  questions  which  are  sought  to  be  contested  ?] 

The  language  of  the  traverse  is,  that  it  was  not  done  '<  pursuant  to 
the  said  statute,"  which  puts  in  issue  the  validity  of  the  act  In 
The  Wardeih  Sfc.  of  London  v.  The  Archbishop  of  Uanterburt/y  3  Wils. 
234,  it  is  eaid  by  the  Court, ''  As  to  the  traverse,  we  think  matters  of 
law,  or  rather  matter  of  right,  (as  this  is,)  resulting  from  facts  are  tra- 
i^ersable ;  whether  one  obtained  a  church  by  simony  is  traversable : 
Hastr.  Ent  532,  n. ;  whether  one  is  seized  in  fee  or  in  tail  is  travers* 
able ;  Ewer  v.  ilfotVa,  Yelv.  140.  It  is  the  common  averment  in  a 
^tuare  impedit,  '  that  it  belonged  to  A.  B.  to  present  to  the  church 
when  the  same  became  vacant,'  which  may,  or  rather  must,  depend 
upon  both  law  and  facts,  and  the  same  is  traversable." 

The  AUomey-  General  and  Webster  appeared  in  support  of  the  rule, 
but  were  not  called  upon. 

Parke,  B.  It  is  not  necessary  to  give  any  opinion  upon  the  point 
reserved,  for  the  only  matter  in  issue  upon  this  traverse  is,  whether  in 
fact  the  disclaimer  was  made  by  Swinburne,  not  whether  it  was  as 
authorized  by  the  statute.  It  is  admitted  by  both  parties  that  the 
disclaimer  was  after  the  assignment ;  and  I  think  therefore  that  my 
Brother  Cresswell  was  wrong  in  his  ruling,  that  the  question  raised 
by  this  issue,  being  matter  of  law,  was  not  properly  for  the  consider- 
ation of  the  jury.  If  it  were  found  that  in  point  of  fact  Swinburne 
had  entered  a  disclaimer,  the  plaintiif  would  be  entitled  to  the  verdict 
upon  that  issue.  As  this  question  was  not  reserved,  the  rule  xxiXxsX 
be  absolute  for  a  new  trial 

Aldbbson,  B.,  and  Platt,  B.,  concuiied.  ^ 

Rule  absolute  accordingly. 


1  Mabtin,  B.,  iras  present,  bat  did  not  |^ye  any  opinion,  having  been  engaged  in  tht 
cause. 

48* 
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Shattogk  v.  Garden  &  another.^ 

June  17,  1851. 

Sheriff^ s  Return  —  NuMa  Bona — Fraudulent  Judgment. 

A  return  of  nuUa  bona  to  a  writ  of  Ji.  fa^  means  no  goods  applicable  to  the  plaintiff's  writ 
Therefore,  where  a  declaration  for  a  false  return  of  nvJOa  bona  alleged,  ikat  tbe  sheriff  took 
in  execution  goods  of  the  judgment  debtor  of  the  yalue  indorsed  on  ^he  writ,  and  leried 
the  same  thereout ;  to  which  the  defendant  pleaded,  that  he  did  not  levy  mocb  et  forma : — 

Biddt  that  the  defendant  might,  nnder  that  plea,  show  that  the  plaintiff 's  judgment  was  ob- 
tained by  fraud,  and  that  the  defendant  had  paid  over  the  proceeds  of  the  levy  to  another 
execution  creditor,  although  the  writ  of  the  latter  was  subsequent  in  date  to  that  of  the 
plaintiff's. 

Case  against  the  sheriff  of  Middlesex.  The  declaration  stated 
that  the  plaintiff  recovered  judgment  against  one  L.  Harrison  for  1502. 
debt)  and  82.  8^.  Gd  costs ;  and  thereupon  the  plaintiff  sued  out  a 
writ  of  fieri  facias  directed  to  the  sheriff  of  Middlesex,  oonimanding 
him  to  levy  of  the  goods  and  chattels  of  L.  Harrison  the  debt  and 
costs  aforesaid ;  that  the  writ  was  duly  indorsed  to  levy  1582.  85.  6e2L, 
and  was  delivered  to  the  defendants,  who  were  then  sheriff  of  Mid- 
dlesex, to  be  executed ;  by  virtue  of  which  writ  the  defendants,  as 
such  sheriff,  seized  and  took  in  execution  divers  goods  and  chattels 
of  Harrison,  of  great  value,  to  wit,  of  the  value  of  1582.  85.  6ii., 
besides  poundage,  &c.,  and  then  levied  the  same  thereout  Breach, 
that  the  defendants  had  not  the  money  so  levied  in  court  according 
to  the  exigency  of  the  writ,  nor  did  the  defendants  pay  over  such 
moneys  to  the  plaintiff,  but  falsely  returned  that  L.  Harrison  had  not 
any  goods  or  chatteb  in  the  bailiwick  of  the  said  sheriff,  whereof 
they  the  defendants  could  cause  to  be  levied  the  debt  and  costs 
aforesaid,  or  any  part  thereof,  6&c. 

Pleas,  first,  not  guilty.  Secondly,  that  the  defendants  did  noty 
under  or  by  virtue  of  the  writ  of  fieri  facias  j  as  sheriff  of  the  county 
of  Middlesex,  levy  the  moneys  indorsed  on  the  writ,  to  wit,  &C., 
directed  to  be  levied  as  therein  alleged,  or  any  part  thereof,  out  of 
the  goods  and  chattels  of  L.  Harrison,  modo  etformd^  concluding  to 
the  country ;  upon  which  issues  were  joined.^ 

At  the  trial,  before  Ba/rkej  B.,  at  the  Middlesex  Sittings  in  the 
present  term,  it  appeared  that,  after  the  defendants  had  seized 
the  goods  of  Harrison  under  the  plaintiff's  execution,  another  writ 
oi  fieri  facias^  tested  subsequently  to  the  plaintiff's  and  issued  on  a 
judgment  recovered  by  "  The  British  Bank"  ag&dnst  Harrison,  was 
delivered  to  the  defendants,  under  which  they  seized  and  sold  the 
goods  of  Harrison,  and  paid  over  the  proceeds  to  The  British  Bank 
on  receiving  an  indemnity.  The  defendants'  counsel  proposed  to 
show  that  the  pledntiff's  judgment  was   obtained  by   fiuud  and 


1  6  Exch.  Rep.  725. 

8  There  were  also  two  spedal  pleas,  to  the  effect  that  the  judgment  of  the  plaintiff 
bad  becfla  obtained  by  fraud  and  oollufiion  i  which  pleas  were  demurred  to. 
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collusion  between  him  and  Hairison,  in  order  to  protect  the  goods 
of  the  latter  and  defeat  his  other  creditors.  It  was  objected  on 
the  part  of  the  plaintiff,  that  this  evidence  was  not  admissible 
under  the  above  pleas.  The  learned  judge,  however,  on  the  author* 
ity  of  WifUle  v.  Freeman^  11  A.  &  E.  539,  admitted  the  evidence, 
and  a  verdict  was  found  for  the  defendants,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

June  11.  Humfretf  moved  accordingly.  The  evidence  was  im- 
properly received.  In  Wintle  v.  Freeman^  11  A.  &  E.  539,  which 
is  relied  upon  by  the  defendants,  the  proceeds  of  the  goods  seized 
by  the  sheriff  were  exhausted  by  payment  of  a  year's  rent  to  the 
landlord,  the  expenses,  and  the  amount  due  on  another  writ  of 
fieri  facias  previously  delivered  to  the  sheriff,  and  it  was  held,  that 
nulla  bona  was  a  proper  return ;  and  that  in  an  action  for  a  false 
return  the  sheriff  might  show  the  above  facts  under  a  plea  that  the 
execution  debtor  had  no  goods  whereon  the  sheriff  could  levy.  But 
the  question  raised  by  that  plea  was,  whether  the  entire  proceeds  of 
the  execution  had  been  exhausted  by  virtue  of  some  legal  authority  in 
the  sheriff  to  appropriate  them,  so  that,  in  point  of  fact,  there  never 
were  any  goods  applicable  to  the  plaintiff's  execution. 

[Parke,  B.  So  here,  there  were  no  goods  applicable  to  the  plain- 
tifi's  claim,  because  it  was  concocted  in  fraud.  According  to  the 
authority  of  Imray  v.  Magnay^  11  M .  &  W.  267,  and  Chrisiopherson  v. 
Burton^  3  Exch.  160,  fraud  is  clearly  a  good  defence,  and  there 
seems  no  reason  why  the  sheriff  may  not,  under  a  plea  denying  the 
levy,  show  that  the  money  levied  was  not  applicable  to  the  plaintifTs 
writ.  In  Drewe  v.  Lainson^  11  A.  &  E.  529,  it  was  held,  that  the 
words  ''  then  levied  the  same  thereout "  meant  that  the  sheriffs  had  in 
their  hands  proceeds  available  to  satisfy  the  plaintiff's  writ] 

In  that  case  the  writ,  which  defeated  the  plaintiffs  execution,  was 
prior  in  date  to  the  plaintifTs  writ,  whereas,  in  the  present  case,  the 
writ  of  The  British  Bank  bears  date  subsequently  to  the  plaintiff's. 
Moreover,  there  the  validity  of  the  plaintiff's  writ  was  admitted,  the 
defence  being,  that  the  proceeds  of  the  levy  were  applied  in  satis* 
faction  of  the  prior  writ ;  here  it  is  sought  to  invalidate  the  plaintifTs 
writ  by  proving  fraud,  which,  according  to  the  decision  in  Wright  v. 
LainsoHj  2  M.  &  W.  739,  should  have  been  specially  pleaded.  At 
all  events,  the  defendants  should  have  pleaded,  as  was  done  in  Wentle 
V.  Freemanj  that  the  execution  debtor  had  no  goods  whereon  the 
sheriff  could  levy  in  satisfaction  of  the  plaintiff's  writ. 

It  having  been  intimated  to  the  Court  that  the  record  contained 
special  pleas  of  fraud  which  were  demurred  to,  they  postponed  their 
decision,  in  order  that  the  demurrers  might  be  first  argued. 

Our.  adv.  vuU. 

Pollock,  C.  B.,  now  said.  In  this  case  a  verdict  was  found  for 
the  defendants,  and  we  reserved  the  question,  whether  we  should 
grant  a  rule,  in  order  that  the  plaintiff  might  have  the  opportunity  of 
arguing  the  demurrer  to  the  defendants'  pleas.    But  as  no  ai^ument 
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has  yet  taken  place,  we  think  that  we  ought  now  to  deliver  our  judg* 
ment  We  are  all  of  opinion  that  there  ought  to  be  no  rule,  as  we 
consider  the  case  in  reality  governed  by  that  of  Drewe  v.  Lainson^ 
11  A.  &  E.  529,  cited  by  mv  brother  Pa^rke  in  the  course  of  the  argu« 
ment.  There  the  declaration  by  an  execution  creditor  against  the 
sheriff  for  falsely  tetatmngnuUa  bona  to  b,  fieri  facias  j  alleged  that  the 
sheriff  seized  goods  of  great  value,  to  wit,  of  the  value  of  moneys 
included  in  plaintiff's  writ,  and  then  levied  the  same  thereout 
The  defendants  pleaded,  that  F.  had  sued  out  a  prior  writ  of  fieri 
faciaSj  which  was  delivered  to  the  sheriff  before  the  plaintiff's  writ, 
and  remained  unexecuted  in  the  sheriff's  hands,  and  the  sheriff,  afler 
seizing  the  goods  under  the  plaintiff's  writ,  and  before  they  were  sold 
under  the  same,  seized  them  under  F.'s  writ,  and  sold  them  for  the 
utmost  price,  &c.,  but  for  a  sum  insufficient  to  pay  the  sum  indorsed 
on  F.'s  writ,  and  paid  the  sum  to  F. ;  and  that  plea  was  held  bad  on 
special  demurrer  as  an  argumentative  traverse  of  the  allegation,  that 
the  sheriff  had  levied  the  moneys  indorsed  on  plaintiff's  writ,  such 
levy  consisting  of  a  sale,  the  proceeds  of  which  would  be  applicable 
to  plaintiff's  writ.  The  Court  took  time  to  consider  the  question, 
and  delivered  an  elaborate  judgment,  which  concluded  as  follows : 
—  "Upon  the  argument,  and  since,  we  doubted  whether  they  might  not 
ascribe  to  the  allegation  the  meaning,  secondly  or  at  any  rate  thirdly 
above  stated.  On  further  consideration,  we  are  of  opinion  that  the 
words  '  then  levied  the  same  thereout,'  necessarily  mean  niore  than  a 
seizure  under  the  plaintiff's  writ  and  a  sale  of  some  sort  They 
mean,  also,  that  the  defendants  had  in  their  hands  the  proceeds  of 
the  sale  for  the  purpose  of  handing  over  to  the  plaintiff;  otherwise 
the  plaintiff  does  not  show  any  right  upon  the  face  of  the  decla- 
ration. It  is  necessary  to  give  the  words  this  sense,  in  order  to  cast 
a  duty  on  the  defendants,  the  breach  of  which  is  the  not  paying 
over  the  money;  for  unless  they  had  the  money  for  that  purpose,  no 
breach  of  duty  is  shown.  The  defendants,  therefore,  were  bound  to 
ascribe  to  the  words  the  meaning  first  above  mentioned,  and  ought 
to  have  traversed  them."  That,  in  our  opinion,  lays  down  the  law 
ocMTectly,  and  governs  the  present  case.  The  learned  counsel  on 
moving  the  rule  attempted  to  draw  a  distinction  between  that  case 
and  the  present,  on  the  ground  that  there  the  writ  preferred  to  the 
plaintiff's  was  prior  in  date  to  his,  whereas  in  the  present  case  it  was 
of  a  date  subsequent  to  the  plaintiff's.  We  think,  however,  that 
the  defence,  that  the  plaintiff's  writ  was  void  as  having  been 
obtained  by  fraud,  is  equally  open  to  the  defendant  in  either  case, 
and  that  the  return  of  nulla  bona  means,  no  goods  to  satisfy  the 
plaintifPs  daim. 

Rule  refused. 
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Jalj  10,  1851. 

Covenant  to  Pap  upon  Conveyance '^^Title-'^ Pleading. 

In  an  action  by  the  rendor  against  the  purchaser  of  an  estate,  for  the  non-payment  of  th« 
purcbase-money,  the  declaration  stated,  that,  on  &c.,  in  consideration  of  90/.  then  paid  to 
the  plaintiff  by  the  defendant,  and  of  the  farther  sum  of  820/.  to  be  paid  to  tlic  plaintiff 
on  tne  1st  of  Noyembcr  then  next,  the  pUintiff  agreed  to  sell,  and  the  defendant  agreed 
to  buy  a  certain  messuage  &c.,  and  to  pay  the  plaintiff  the  residue  of  the  said  purchase- 
mone^  on  Uie  1st  of  November  then  next;  and  that  thereupon  a  conveyance  or  the  said 
premises,  and  the  freehold  and  inheritance  thereof,  should  bo  made  to  the  defendant  by 
all  proper  parties,  at  the  expense  of  the  plaintiff,  provided  that  the  plaintiff  should  not 
be  liable  to  pay  the  expenses  of  any  attorney  whom  the  defendant  should  employ  to  invest- 
igate the  title ;  and  the  plaintiff  agreed  to  deduce  a  good  marketable  title  to  the  premises, 
but  the  defendant  was  to  be  satisfied  with  the  usual  conveyance  of  the  freehold  of  the 
premises  from  the  lords  of  Uie  manor,  &c. ;  that  it  was  further  agreed  between  the  plaintiff 
and  the  defendant,  that,  if  the  completion  of  the  purchase  should,  from  any  cause  on  the 
part  of  the  plaintiff,  be  delayed  beyond  the  said  1st  of  November,  the  de^ndant  should 
pay  interest  on  the  unpaid  portion  of  the  purchase-money,  at  the  rate  of  10«.  per  cent, 
and,  if  tlie  delay  should  be  caused  by  the  defendant,  at  the  rate  of  5/.  per  cent,  from  the 
said  1st  of  November  until  the  day  of  payment,  the  defendant  being  entitled  to  the  rents 
and  profits,  and  to  the  possession  of  the  said  premises,  on  and  from  the  said  1st  of  No- 
vember. The  declaration  contained  a  general  averment,  that  the  plaintiff  had  performed 
all  things  on  his  part.  &c.  The  defendant  pleaded,  1st,  that  Uie  plaintiff  was  not  ready 
and  willing  to  convey  the  premises ;  2dly,  that  the  plaintiff  did  not  deduce  a  good  mar- 
ketable title ;  and  3dly,  that  the  plaintiff  did  not  tender  any  deed  for  conveying  the  pre- 
mises to  the  defendant;  and  these  pleas  each  concluded  with  a  verification : — 

Hdd^  first,  that,  according  to  the  true  construction  of  the  agreement,  the  defendant  was  not 
bound  to  pay  the  residue  of  the  purchase-money  until  a  good  title  to  Uie  premises  was  made 
out  by  the  plaintiff,  and  he  was  ready  to  convey  to  the  defendant;  secondly,  that,  as  the 
declaration  contained  a  general  averment  of  performance  by  the  plaintiff,  of  his  part  of 
the  agreement,  and  the  defendant  had  pleaded  over,  the  declaration  was  good ;  and,  thirdly, 
that  ue  pleas  were  bad  on  special  demurrer  for  concluding  with  a  yerification. 

Assumpsit.    The  declaration  stated  that,  heretofore,  to  wit,  &c.,  by 
a  certain  agreement  in  writing  then  made  between  the  plaintiff  of 
the  one  part  and  the  defendant  of  the  other  part,  the  plaintiff,  in 
consideration  of  the  sum  of  90/.  to  him  paid  by  the  defendant  at  or 
before  the  signing  of  the  said  agreement,  and  of  the  further  sum  of 
820/.  to  be  paid  to  the  plaintiff  on  the  1st  of  November  then  next, 
agreed  to  sell  unto  the  defendant  a  certain  messuage  or  tenement, 
called  the  Shakspeare,  together  with  &c.,  and  the  defendant  agreed  to 
purchase  the  6ai4  premises,  and  to  pay  to  the  plaintiff  the  residue 
of  the  said  purchase-money  on  the  1st  of  November  then  next,  and 
that  thereupon  a  conveyance  of  the  said  premises  and  the  freehold 
and  inheritance  thereof  should  be  made  to  the  defendant  by  all  {proper 
parties,  by  and  at  the  expense  of  the  plaintiff,  provided  that  the  plain- 
tiff should  not  be  liable  to  pay  the  fees,  charges,  and  expenses  of  any 
attorney  whom  the  defendant  might  wish  to  employ  or  should  employ 
to  investigate  or  peruse  the  title ;  and  the  plaintiff  agreed  to  deduce 
a  good  marketable  title  to  the  said  premises ;  but  the  defendant  was 
to  be  satisfied  with  the  usual  conveyance  of  the  freehold  of  the  said 

^  21  Law  J.  Rep.  (27.  a.)  Exch.  28S ;  6  Exch.  Rep.  808. 
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E remises  from  the  lord  of  the  manor,  the  same  having  been  hitherto 
eld  as  a  copyhold.  That  it  was  further  agreed  between  the  plaintiff 
and  the  defendant,  that,  if  the  con&pletion  of  the  said  purchase  should 
from  any  cause  on  the  part  of  the  plaintiff  be  delayed  beyond  the 
said  1st  of  November,  the  defendant  should  pay  interest  on  the  unpaid 
portion  of  the  purchase-money,  after  the  rate  of  10s,  per  cent,  and, 
if  the  delay  should  be  caused  by  the  defendant,  after  the  rate  of  5L 
per  cent,  from  the  first  of  November  aforesaid  until  the  day  of  pay- 
ment ;  he,  the  defendant,  being  entitled  to  the  rents  and  profits  and 
to  the  possession  of  the  said  premises  on  and  from  the  said  1st  of 
November.  The  declaration,  after  alleging  mutual  promises,  averred 
that  although  the  1st  of  November,  1850,  had  elapsed  before  the 
commencement  of  the  suit,  and  although  the  said  sum  of  820^  had 
become  due,  and  although  the  plaintiff  had  performed  and  fulfilled  all 
things  in  the  said  agreement  on  his  part  to  be  performed,  and  had 
given  possession  of  the  premises  to  the  defendant,  who  had  all  the 
rents  and  profits  thereof  since  the  first  of  November,  1850,  yet  the 
defendant  nad  not  paid  the  sum  of  820Z.  To  the  plaintiff's  da- 
mage, &C. 

Second  plea.  That  the  plaintiff  was  not  ready  and  willing  to  convey 
the  said  premises,  and  the  freehold  and  inheritance  thereof^  to  the 
defendant,  according  to  the  provisions  of  the  said  agreement  Veri- 
fication. 

^  Third  plea.  That  the  plaintiff  did  not  deduce  a  good  marketable 
title  to  the  said  premises,  according  to  the  provisions  of  the  said 
agreement.     Verification. 

Fourth  plea.  That  the  plaintiff  did  not  tender  to  the  defendant 
any  deed  or  deeds  in  that  behalf  for  conveying  the  said  premises  to 
the  defendant.     Verification. 

Special  demurrer  to  the  above  pleas,  and  joinder. 

The  defendant  stated  in  his  points  of  objection,  that  he  should  con- 
tend that  the  declaration  was  bad,  for  not  averring  that  the  plaintiff 
was  ready  and  willing  to  convey  the  premises,  or  to  make  a  market* 
able  title  to  them,  or  to  tender  to  the  defendant  a  proper  conveyance 
of  them. 

WtUes  in  support  of  the  demurrer.  First,  the  pleas  are  bad  in 
substance.  The  readiness  and  willingness  on  the  part  of  the  plain- 
tiff to  convey  the  premises,  and  the  other  acts,  the '  non-performance 
of  which  is  relied  upon  by  the  defendant,  are  not  conditions  precedent 
to  the  plaintiff's  right  to  receive  the  residue  of  the  purchase-money. 
By  the  terms  of  the  agreement,  the  defendant  bound  himself  to  pay 
that  amount  on  a  day  certain.  Siblhorp  v.  Brunei^  3  Exch.  826.  But, 
upon  the  present  state  of  the  record,  it  is  unnecessary  for  the  plaintiff 
to  labor  this  point;  for,  assuming  the  pleas  to  raise  a  substantial 
defence,  the  declaration  is  suflicient,  although  the  defendant  will 
contend  that  it  is  bad  in  not  containing  specific  averments  of  per- 
formance by  the  plaintiff  of  the  matters  relied  upon  in  the  pleas. 
Now  the  declaration  contains  a  general  allegation  of  performance, 
and  the  defendant  has  pleaded  over  to  it  Thorpe  v.  Thorpe^  1  Ld.  Ray m. 
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662.     The  declaration  is  therefore  good  in  substance,  although  it 
might  have  been  bad  on  special  demurrer. 

Secondly.  The  pleas  are  bad  in  form.  They  are,  in  effect,  traverses 
of  allegations  which  the  declaration  impliedly  contains,  and  therefore 
the  pleas  ought  not  to  have  concluded  with  a  verification,  but  to  the 
country,  to  give  the  plaintiff  an  opportunity  of  joining  issue  upon 
them. 

&  J,  Douglas^  contra.  By  the  terms  of  the  agreement,  the  deduc- 
tion of  a  good  marketable  title,  and  readiness  to  convey  the  estate, 
are  conditions  precedent  to  the  plaintiff's  right  to  receive  the  residue 
of  the  purchase-money.  All  these  matters  were  to  be  performed 
before  the  Ist  of  November,  The  words  are,  and  that  "  thereupon," 
the  plaintiff  should  convey  the  premises,  and  at  his  own  expense. 
The  declaration  ought,  therefore,  to  have  averred  that  the  plaintiff 
had  performed  these  several  conditions  precedent.  Poole  v.  Hill^  6  M. 
&  W.  835 ;  Laird  v.  Pirn,  7  M.  &  W.  474 ;  Price  v.  Williams,  1  M.  & 
W.  6. 

The  pleas  properly  conclude  with  a  verification.  In  Grey  v.  Friar 
15  Q.  B.  901,  it  was  held,  that  where  there  is  a  general  allegation  of 
performance  on  the  one  side,  and  a  particular  matter  is  singled  out 
by  the  other  side,  and  denied,  the  pleading  properly  concludes  with  a 
verification. 

Willes  in  reply.  The  principle  of  the  decision  in  Grey  v.  Friar^ 
has  no  application  to  the  present  case.  There  it  was  held,  that  the 
plaintiff  was  entitled  to  a  general  form  of  averment,  for  the  purpose  of 
avoiding  prolixity  upon  the  record ;  but  here  no  such  inconvenience 
would  arise  if  the  plaintiff  were  to  aver  specifically  the  performance 
of  each  of  the  conditions  precedent  The  pleas  must  be  taken  as 
traverses  of  allegations  impliedly  contained  in  the  declaration.  In 
Tlie  Edinburgh,  Leilh,  and  Newnaven  Railway  Company  v.  Hebbh' 
white,  6  M.  &  W.  707,  the  Act  of  Parliament  incorporating  the 
Company  provided  that,  in  actions  by  the  company  for  calls,  it  should 
be  sufficient  to  allege  that  the  defendant,  being  a  proprietor  of  so 
many  shares,  is  indebted  to  the  company  in  such  sum  of  money 
upon  such  shares  belonging  to  him,  whereby  a  right  of  action  hath 
accrued  to  the  company  by  virtue  of  this  act,  without  setting  out 
the  special  matter ;  and  in  such  action  it  shall  only  be  necessary  to 
prove  that  the  defendant  was  a  proprietor  at  the  time  of  making  the 
calls,  that  they  were  in  fact  made,  and  that  notice  thereof  was  given 
according  to  the  act  To  a  declaration  in  the  general  form  gj^n  by 
the  act,  the  defendant  pleaded  pleas  denying  notice  of  the  caus  pur- 
suant to  the  act,  concluding  with  a  verification.  And  these  pleas 
were  held  bad  on  special  demurrer  for  so  concluding,  the  Court  holding 
that  they  were  traverses  of  a  matter  necessarily  implied  in  the  decla- 
tion,  and  that  they  ought  to  have  concluded  to  the  country. 

Parrg,  B.  The  first  and  most  material  question  is,  whether  there 
is  an  absolute  contract  on  the  part  of  the  defendant  to  pay  the  residue 
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of  the  purchase-money  on  the  1st  of  November,  1850|  at  all  events ; 
or  whether  he  was  not  bound  to  pay  it  on  that  day,  unless  the  plaintiff 
should  have  deduced  a  good  marketable  title,  and  should  be  ready  to 
convey  the  premises  to  the  defendant.  We  agree,  upon  looking  to 
the  terms  of  the  agreement  as  set  out  in  the  declaration,  that  the 
defendant  was  not  bound  to  pay  the  money  upon  that  day,  unless  the 
plaintiff  had  made  out  a  good  title,  and  unless  the  plaintiff  was  also 
ready  to  execute  a  conveyance  at  his  own  expense.  The  declaration 
would  have  been  bad  on  special  demurrer ;  but  as  it  contains  a  general 
averment  of  performance,  and  the  defendant  has  pleaded  over,  ac- 
cording to  the  authority  of  Thorpe  v.  Thorpe j  the  dedaration  is  clearly 
sufficient.  The  only  remaining  question  is,  whether  the  pleas,  which 
conclude  with  a  verification,  are  good  in  form.  The  rule  was  laid 
down  in  Grep  v.  Priarj  that,  although  the  law  allows  general  allega- 
tions in  pleadings,  where  more  particuleur  averments  would  lead  to 
prolixity,  it  was  never  intended  that  general  questions  should  be  left 
to  the  jury,  but  that  the  proper  course  was  for  the  opposite  party  to 
select  some  particular  matter  of  which  he  might  allege  the  non- 

!)erformance,  and  then  conclude  with  a  verification.  TMs  rule  had 
ong  been  acted  upon  in  assigning  breaches  of  bonds.  In  the  present 
case,  however,  there  was  no  need  for  such  a  general  averment  of 
performance,  inasmuch  as  the  conditions  precedent,  the  averment  of 
the  performance  of  which  ought  to  have  been  stated  in  the  declaration, 
are  not  numerous,  and  specific  averments  of  their  performance  would 
not  have  caused  prolixity.  The  defendant  not  having  demurred  spe- 
cially to  the  declaration,  but  having  pleaded  over  to  it,  the  pleas  are 
traverses  of  facts  which  are  necessarily  implied  in  the  declaration* 
The  pleas  are  therefore  infonnal  in  concluding  with  a  verification, 
instead  of  concluding  to  the  country.  The  defendant  had  better 
amend. 

Martin,  B.,  concurred.^ 

Leave  to  amend,  otherwise, 

Judgment  for  the  plainiiff. 


Doe  d.  Kimber  v.  Cafe.^ 

May  7, 1852. 

Devise — Ttmt  Estate  —  Power  of  Leasing  ^^  Estate  for  life. 

A  testator  dcyised  to  trustees  a  house  and  premises  upon  trust  to  receive  the  rents  and  pay 
the  same  to  his  daughter,  and  after  her  decease  to  apply  them  towards  the  maintenance 
and  education  of  his  daughter's  children  then  living,  during  Uieir  minori^i  and  upon  the 

^  The  other  Judges  were  absent  ^  21  Law  J.  Bep.  (v.  s.)  £xc1l  219. 
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jonttgest  liying  of  his  donghtcr^s  children  attaining  the  age  of  twenty-one  jcars,  he  deTiaed 
as  follows:  —  ^  I  give  and  devise  the  said  house  and  premises  nnto  all  the  children  of  my 
said  daughter,  who  shall  be  then  living,  in  equal  shares  and  proportionSf  share  and  share 
alike.**  Other  houses  were  also  devised  to  trustees,  who  had  authority  to  lease  the  whole, 
and  an  estate  In  fee  was  devised  to  one  of  tiie  daughter's  children  on  nis  attaining  twenty- 
one  years. 

Bddf  that  the  estate  given  to  the  tmstees  was  restricted  to  the  life  of  the  daughter,  and  the 
minority  of  all  her  children ;  that  the  devise  over  was  a  direct  devise  to  the  children,  and 
not  in  trust  for  them,  and  lliat  they  took  life  estates  as  tenants  in  common  in  the  hooM 
and  premises.   , 

Special  case.  This  was  an  action  of  ejectment  to  recover  an  un- 
divided third  part  of  a  messuage  and  premises,  being  No.  23,  Portland 
Street,  Westminster.  The  following  case  was  stated  by  the  Judge's 
order. 

The  testator,  James  Cole,  by  his  will,  gave  and  devised  to  A.  Cole, 
J.  Lambley,  and  J.  Lodge,  and  their  heirs  and  assigns,  as  follows : 
"  All  that  my  freehold  house,  No.  23,  situate  on  the  south  side  of 
Portland  Street  (being  the  premises  in  question),  now  in  the  occupa- 
tion of  Mr.  May,  and  all  the  appurtenances  therein,  upon  trust  never- 
theless to  receive  the  rents,  issues,  and  profits  thereof,  and  after 
deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same  quar- 
terly, as  the  same  should  accrue  and  be  received,  unto  such  person 
and  for  such  purpose  as  my  said  daughter,  Elizabeth  M'Intyre,  shall, 
in  writing  signed  by  her  hand,  after  every  quarter-day  has  elapsed, 
and  so  as  not  to  be  anticipated  or  disposed  of,  direct  or  appoint ;  and 
for  want  of  such  appointment  unto  the  proper  hands  of  my  said 
daughter,  to  and  for  her  sole  and  separate  and  peculiar  use,  and  not  to 
be  liable  to  the  debts,  control,  engagements,  or  intermeddling  of  her 
present  or  any  future  husband ;  and  from  and  immediately  after  the 
decease  of  my  said  daughter,  upon  trust  to  pay  and  apply  the  said 
rents,  issues,  and  profits  for  or  towards  the  maintenance,  education, 
and  bringing  up  my  said  daughter's  children  then  living,  during  their 
minority,  and  upon  the  youngest  living  of  my  said  daughter's  child- 
ren attaining  the  age  of  twenty-one  years,  I  give  and  devise  the  said 
house  and  premises  unto  all  the  children  of  my  said  daughter  who 
shall  be  then  living,  in  equal  shares  and  proportions,  share  and  share 
alike." 

The  will  also  gave  a  power  to  the  trustees  to  lease  all  or  any  of 
the  houses  devised  to  them,  and  an  estate  in  fee  was  also  devised  to 
the  grandson  of  the  testator  on  his  attaining^  the  age  of  twenty-one 
years.  The  lessor  of  the  plaintiff  was  the  devisee  of  William  Cole, 
the  heir-at-law,  and  residuary  devisee  of  the  testator,  James  Cole. 
Elizabeth  M'Intyre,  the  daughter  of  the  testator,  died  in  1820,  leaving 
her  son,  George  W.  M'Intyre,  and  two  daughters,  her  surviving,  all  of 
whom,  after  attaining  the  age  of  twenty-one,  conveyed  their  interest 
in  the  premises  in  question  to  the  defendant.  George  W.  M'Intyre 
died  in  1849. 

The  plaintiff's  points  were,  that  the  three  children  of  Elizabeth 
M'Intyre  took  estates  for  life  only  as  tenants  in  common  under  the 
will,  and  that  on  the  death  of  George  W.  M'Intyre,  the  lessor  of  the 
plaintiff  became  entitled  to  one  undivided  third  part  of  the  property. 
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The  defendant  contended  that  the  three  ehildren  of  Elizabeth  M'ln- 
tyre  took  either  a  legal  or  an  equitable  estate  in  fee  as  tenants  in  com- 
mon, or  as  joint  tenants,  or  that,  at  all  events,  they  took  greater  estates 
than  for  life. 

The  case  was  argued,  on  the  16th  of  January  and  on  the  28th  of 
April,  by 

Bramwellj  for  the  lessor  of  the  plaintiff. 

If  there  had  been  no  previous  devise  of  the  house  and  premises  to 
the  trustees,  the  words  of  the  devise  to  the  grandchild  would  create  a 
tenancy  for  life  only.  Here  there  are  no  words  of  inheritance,  and, 
therefore,  the  will  gave  an  estate  for  life.  It  will  be  contended  on  the 
other  side  that  as  the  trustees  had  a  power  of  leasing,  they  therefore 
took  an  estate  in  fee.  The  words  of  the  will,  '^  I  then  give  and  de« 
vise, "  &c,  are  the  beginning  of  a  new  devise  on  the  termination  of 
the  trust  Moore  v.  Cleghom,  10  Beav.  423 ;  s.  a  16  Law  J.  Rep. 
(n.  8.)  Chanc.  469,  and  Knight  v.  Selbpy  3  Man.  &  G.  92 ;  s.  c.  10 
Law  J.  Bep.  (n.  s.)  C.  P.  263,  will  be  relied  on  %y  the  other  side,  but 
are  distinguishable ;  as  in  those  cases  the  trustees  had,  by  the  words 
of  the  will,  a  larger  estate  than  has  been  given  by  this  wilL  But  here 
there  is  a  direct  devise  to  the  grandchildren  of  the  testator  as  tenants 
in  common,  which  amounts  in  effect  to  an  estate  for  life.  It  is  not 
necessary  to  cite  cases  to  show  that  trustees  take  no  larger  estates 
than  are  necessary  to  enable  them  to  ful£d  the  powers  intrusted  to 
them  under  the  terms  of  the  will. 

[  Alderson,  B.  It  appears  from  the  other  parts  of  the  will  that  the 
testator  knew  how  to  give  a  fee.] 

The  case  stood  over  to  a  subsequent  day,  when  the  court  called 
on 

Manisty^  for  the  defendant  The  three  grandchildren  of  the  testa- 
tor took  an  estate  in  fee.  The  trustees  also  took  an  estate  in  fee,  for 
they  had  the  power  of  leasing  the  premises,  and,  therefore,  it*  was 
necessary  that  they  should  take  the  fee.  Knight  v.  Selby  is  in  point 
Challenger  v.  Sheppardy  8  Term  Rep.  597,  decides  that  where  an 
estate  in  fee  is  devised  to  trustees  in  Ixust  for  A,  B,  without  any  limit- 
ation of  the  estate  to  the  cestui  que  trusty  the  latter  takes  the  bene- 
ficial interest  in  fee.  Brown  v.  fV/iiteway^  8  Hare,  145,  is  the  leading 
case  on  the  subject ;  Moore  v.  degltom^  Doe  d.  Keen  v.  Wa1ba$ikj  2 
B.  &  Ad.  564 ;  s.  c.  9  Law  J.  Rep.  K.  B,  276,  and  Doe  d.  Shelley  v. 
Edlin^  4  Ad.  &  E.  582 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  137,  are  in 
point  The  will  of  the  testator  must  be  looked  at  to  see  what  estate 
the  trustees  took  originally.  Here  the  trustees  had  an  estate  in  fee 
vested  in  them  originally,  and  the  cestuis  que  trust  took  the  same 
estate.  In  Watson  v.  Pearson,  2  Exch.  Rep.  581 ;  s.  c.  18  Law  J. 
Rep.  (n.  8.)  Exch.  46,  the  trustee  had  a  power  of  leasing  and  of  sale; 
and  it  was  held  that  he  took  an  estate  in  fee  simple  in  the  land  de- 
vised. Blagrave  v.  Blagrave,  4  Exch.  Rep.  550  ;  s.  c.  19  Law  J.  Rep. 
iN.  s.)  Exch.  414,  is  nearly  to  the  same  effect  The  real  test  is  thiaj 
Iocs  the  wUl  expressly,  and  not  by  implication,  give  to  the  trustees 
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an  estate  in  fee  ?  if  it  does,  the  cestuis  que  trust  are  to  take  an  estate 
commensurate  "with  that  of  the  trustees. 

BramweUy  in  reply.  The  right  of  the  trustees  to  lease  the  premises 
in  question  is  much  relied  on  by  the  other  side,  as  showing  that  the 
trustees  took  a  fee.  But  that  right  is  nothing  more  than  a  power 
strictly  so  called,  and  does  not  enlarge  their  estate.  The  question  is, 
whether  the  grandchildren  of  the  testator  took  an  estate  in  fc^  either 
legal  or  equitable.  It  is  submitted  that  they  did  not,  and  the  power 
to  grant  leases  in  this  case  makes  no  difference ;  it  is  the  case  of  a 
mere  chattel  interest  Jeffreson  v.  Morton^  2  Wms.  Saund.  11,<2,  n.  17. 
He  also  cited  and  mentioned  2  Jarman  an  Willsy  208;  Acklandv. 
Lathy,  9  Ad.  &  E.  879 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  164 ;  Doe 
d.  White  T.  Simpson,  5  East,  162 ;  Doe  d.  MulUr  t.  Claridge,  6  CouL 
B.  Rep.  641 ;  s.  c.  18  Law  J.  Rep.  (k.  s.)  C.  P.  106,  and  Addand  v. 
Bring,  3  Sc  N.  R.  297 ;  s.  o.  10  Law  J.  Kep.  (n.  b.)  C.  P.  231. 

Our.  adv.  vuU. 

The  judgment  of  the  court  was  now  deUvered  by 

Parks,  B.  [His  lordship  stated  the  will  and  proceeded.]  If  the 
children  of  Elizabeth  IVFIntyre  were  entitled  as  tenants  in  common 
in  fee,  the  plaintiff  must  fail ;  if  they  were  only  tenants  in  common 
for  life,  one  of  them  being  now  deac[,  the  lessor  of  the  plaintiff  will 
be  entitled  to  recover  an  undivided  third  part  We  are  of  opinion 
that  he  is  so  entitled.  It  was  properly  admitted  by  the  counsel  for 
the  plaintiff,  that  this  being  a  devise  to  trustees  and  their  heirs,  if  the 
trust  had  been  first  to  a  feme  covert,  then  for  the  maintenance  of  her 
children,  then  for  her  children  in  equal  shares  and  proportions,  share 
and  share  alike,  the  children  would  then  have  taken  a  fee,  on  the  au- 
thority of  the  cases  of  Moore  v.  Cleghom,  and  Knight  v.  Selby.  In 
such  a  case,  every  thing  the  trustees  took  would  have  been  given  for 
the  benefit  of  the  devisee,  and  there  would  have  been  no  resulting 
trust  for  the  heir.  But,  it  was  contended,  and  we  think  rightly,  in 
this  case,  that  the  estate  given  to  the  trustees  and  their  heirs  was  re- 
stricted to  the  life  of  Elizabeth  M'Intyre  and  the  minority  of  all  her 
children,  on  the  principle  that  unless  a  different  intention  appears,  the 
trustees,  although  the  estate  is  devised  to  them  and  their  heirs,  took 
that  quantity  of  interest  only  which  the  purposes  of  the  trust  require, 
and  the  trusts  expressed  in  the  devise  of  the  house  in  question  do 
not  require  the  estate  to  continue  after  the  youngest  child  has  attain- 
ed  twenty-one ;  and  the  devise  over  is  a  direct  devise  to  the  children, 
not  in  trust  for  them ;  and  if  this  direct  devise  had  stood  alone  there 
can  be  no  question  that  the  children  would  have  taken  life  estates 
only  as  tenants  in  common.  A  direct  devise,  however,  may  by  the 
context  be  shown  not  to  give  a  legal  estate  to  the  devisee  named ; 
and  the  legal  estate  may,  if  the  purposes  of  the  will  require  it,  con- 
tinue in  the  trustees,  boe  d.  TtynUcyns  v.  Willan,  2  B.  &  Aid.  84,  was 
•cited  for  the  defendant.  In  that  case,  Mr.  Justice  Bayley  relied  on 
the  necessity  of  the  estate  continuing  in  the  trustees  and  their  heirs, 
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to  support  contingent  remainders  to  the  children  of  one  of  the  deyi* 
sees,  as  well  as  the  indefinite  power  to  demise  it  for  the  best  rent,  as 
showing  that  the  estate  of  the  trustees  was  to  continue.  In  the  pre- 
sent case  there  is  nothing  but  a  leasing  power  for  a  limited  term  and 
at  the  best  rent,  contained  in  the  subsequent  clause  of  the  will,  set 
out  in  the  case,  to  show  that  the  legal  estate  was  meant  to  continue 
always  in  the  trustees.  We  think  this  is  not  enough  to  call  upon  us 
to  read  the  direct  devise  to  the  children  as  if  it  had  been  a  trust  in 
their  favor.  It  is  true  that  the  power  to  lease  affords  an  argument  of 
weight  in  favor  of  the  legal  estate  being  intended  to  be  given  to  the 
trustees,  especially  if  it  had  been  intended  as  in  Doe  d.  Keen  v.  TTo/- 
bank^  but  it  is  not  conclusive ;  and  in  this  case  there  is  no  necessity, 
for  the  purpose  of  effecting  the  testator's  object,  that  the  trustees 
should  have  more  than  a  power  to  be  exercised  while  the  estate  vested 
in  them  for  the  purpose  of  the  trust  continues.  The  authority  to 
lease  extends  to  all  the  houses  devised  to  them,  and  in  one  of  the  de- 
vises an  estate  in  fee  is  devised  to  the  ^andson  on  attaining  twenty- 
one  years ;  and  it  cannot  be  supposed  it  was  meant  that  they  should 
lease  for  twenty-one  years  in  that  event.  It  seems  to  us  that  the 
most  reasonable  construction  is,  to  hold  that  the  estate  of  the  trus- 
tees and  their  heirs  is  to  continue  only  whilst  the  objects  of  the  trust 
require  it ;  and  that  the  power  to  lease  is  a  power  only  to  be  exer- 
cised during  the  continuance  of  this  estate  so  limited  to  the  trustees. 
The  devise,  therefore,  to  the  children  is  a  direct  devise  to  them,  as  the 
words  import,  and  unquestionably  they  do  not  take  more  than  life 
estates  under  that  devise ;  the  plaintiff,  therefore,  is  entitled  to  our 
judgment. 

Judgment  for  the  plaiidiff. 


^ 


Lyth  v.  Ault  &  another.^ 

May  5, 1852. 

Assumpsit  —  Consideration  —  Substitution  of  Separate  for  Joint 

Liability. 

The  acceptance  by  a  creditor  of  the  separate  liability  of  one  of  several  persons  iointlj  liable 
IB  a  sufficient  consideration  for  the  dischaige  of  the  others  from  their  joint  liahihty. 

[Lodge  y.  Dicas,  3  Bamewall  &  Alderson,  611,  yirtaally  oyemled.    £db.] 

This  was  an  action  of  debt  for  goods  sold  and  delivered  and  on  an 
account  stated,  brought  by  Margaret  Lyth  against  Henry  Ault  and 
Samuel  Wood,  in  the  Manchester  Court  of  Record,  established  under 
8  &  9  Vict  c.  145. 

The  defendant  Ault  pleaded,  inter  alia.  That  the  said  account 
■■■  ■■  ■■  I  I        I     ■  .■■■■■       .      ■      ■ .  ■  ■ I.    ■ 

1  21  Law  J.  Bep.  (k.  s.)  Exch.  217. 
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stated  in  the  said  second  coant  in  the  declaration  mentioned  was 
stated  of  and  concerning  the  said  debts  in  the  said  first  count  of  the 
declaration  mentioned,  and  not  otherwise,  and  not  for  or  concerning 
any  other  debt  or  sum  of  money ;  and  that  the  said  debt  in  the  said 
first  count  of  the  declaration  mentioned  is  and  are  the  same  with  the 
said  debt  in  the  second  count  mentioned,  which  said  debt  was  incur- 
red by  the  defendants  to  the  plaintiff*  for  goods  sold  and  delivered,  and 
not  otherwise ;  and  the  said  defendant,  Henry  Ault,  further  saith,  that, 
at  the  time  the  said  last-mentioned  debt  was  incurred  by  the  defend- 
ants to  the  plaintiff,  the  said  defendants,  Henry  Ault  and  Samuel 
Wood,  carried  on  business  as  partners  together ;  and  the  said  goods 
in  the  first  count  mentioned  were  purcha^  from  the  plaintiff  by  the 
defendants  as  such  partners  as  aforesaid,  to  wit,  for  the  purposes  of 
their  said  business,  and  not  otherwise ;  and  the  said  debt  was  incur- 
red by  the  defendants  as  such  partners  as  aforesaid,  and  not  other- 
wise.   That  after  the  said  debt  was  so  incurred  as  aforesaid,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  &o.  the  said  defendant, 
Henry  Ault,  was  about  to  retire  from  the  said  partnership,  and  the  said 
partnership  business  was  thereafter  intended  to  be  carried  on  by  the 
said  defendant,  Samuel  Wood,  alone;  of  all  which  the  plaintiff*  then, 
to  wit,  &c.  had  notice ;  and  thereupon,  by  a  certain  agreement  then 
made  by  and  between  the  plaintiff  and  the  defendants,  it  was  agreed 
that  the  plaintiff*  should  then  and  there  be  paid  the  sum  of  12/.  in 
part  payment  of  her  said  debt,  for  goods  sold  and  delivered  to  the 
said  partnership,  and  in  satisfaction  and  discharge  of  the  sum  of  12L 
part  thereof,  and  that  the  plaintiff  should  relinquish  and  abandon  her 
claim  against  the  defendant  Henry  Ault  for  the  residue  of  the  said 
debt,  and  that  the  said  defendant  Samuel  Wood  should  become  sole- 
ly and  separately  liable  to  pay  her,  the  plaintiff,  the  said  residue  of 
her  said  debt,  and  that  the  plaintiff  should  and  would  accept  and  take 
him,  the  said  defendant,  Samuel  Wood,  alone  as  the  debtor  of  her, 
tlie  plaintiff,  for  the  said  residue  of  the  said  debt,  instead  of  the  said 
defendants  jointly,  and  should  have  no  further  claim  against  the  said 
defendant,  Henry  Ault,  in  respect  of  the  said  residue  of  the  said  debt ; 
and,  accordingly,  thereupon,  and  before  the  commencement  of  this 
suit,  to  wit,  &c.  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  the  said  plaintiff  was  paid,  to  wit,  by  the  defendants, 
and  did  accept  and  receive,  to  wit,  from  them  the  said  sum  of  12L  in 
part  payment  of  the  said  debt,  and  in  full  satisfaction  and  discharge 
of  the  said  sum  of  12L  part  thereof,  and  the  said  defendant  Samuel 
Wood  promised  and  undertook  to  and  with  the  plaintiff  to  pay  her 
on  request  the  said  residue  of  the  said  debt,  and  to  become  solely  and 
separately  liable  therefor,  and  the  plaintiff  did  accept  and  take  him, 
the  said  defendant,  Samuel  Wood,  alone  as  the  debtor  of  her,  the 
plaintiff,  for  the  said  residue  of  the  said  debt^  and  did  wholly  relinquish 
and  abandon  her  said  claim  against  the  said  defendant  Henry  Ault 
for  the  said  residue,  which  said  debt  is  the  same  debt  as  that  in  the 
said  declaration  mentioned.     Verification. 

^      The  plaintiff  replied,  traversing  the  agreement  stated,  upon  which 
issue  wsis  joined 
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At  the  trial,  in  the  Borouga  Court  of  Manchesteri  the  jury  found  a 
verdict  for  the  defendant  on  this  issue,  and 

Cowling  {Wheeler  with  him)  now  moved  for  a  rule  to  show  cause 
why  the  judgment  should  not  be  given  for  the  plaintiff  non  obstante 
veredicto^  The  plea  sets  up  no  defence,  as  there  is  no  consideration 
for  the  exoneration  of  the  defendant  Ault  from  the  debt  due  to  the 
plaintifE  The  payment  of  the  HL  is  plainly  no  consideration,  and 
there  is  no  further  security  given,  because  the  defendant  Wood  was 
liable  before. 

[Parke,  B.  There  is  a  difference  in  the  liability.  Upon  a  joint 
lialiility,  the  action  at  law  is  against  the  survivor  only.  On  a  sepa- 
rate liability,  his  estate,  real  and  personal,  may  be  charged  in  the  hands 
of  his  executor.] 

The  decisions  establish  that  the  acceptance  of  the  separate  liability 
of  one  of  several  joint  debtors  is  no  consideration  for  the  discharge 
of  the  others.  In  Winter  v.  Innes^  4  Myl.  &  Cr.  101,  Lord  Cottenham 
cites  David  v.  Ellice,  5  B.  &  C.  196 ;  s.  c.  4  Law  J.  Rep.  K.  B.  125, 
and  Lodge  v.  Dicasj  3  B.  &  Aid.  611,  as  establishing  that  a  retiring 
partner  is  not  discharged  although  the  creditor  intends  to  take  the 
separate  security  of  the  continuing  partner  in  lieu  of  the  joint  liability 
of  the  firm.  Such  agreement  is  void  for  want  of  consideration.  In 
Hart  V.  Alexander^  2  Mee.  &  W.  484 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  129,  it  was  said  that  the  authority  of  Lodge  v.  Dicas  was 
shaken  by  Thompson  v.  Percival,  5  B.  &  Ad.  925 ;  s.  c.  3  Law  J.  Rep. 
(n.  s.)  K.  B.  98 ;  but  in  Uiompson  v.  Percival  a  bill  was  given  as  a 
new  security  by  the  debtor. 

[Parke,  B.  The  law  does  not  measure  the  value  of  the  considera- 
tion. In  point  of  law  here  a  different  security  is  taken,  for  the  sepa- 
rate liability  of  one  debtor  is  very  different  from  the  joint  liability  of 
two  or  more.  There  would  be  a  difference,  for  instance,  in  the  case 
of  bankruptcy  or  death,  and  the  value  is  quite  immaterial.  That  is 
what  is  laid  down  in  Thompson  v.  Percivalj  which  substantially  over- 
rules Lodge  V.  Dicas,  I  was  on  the  bench  at  the  time,  and  it  was 
certainly  so  intended.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be 
refused.  It  is  not  easy  to  make  a  distinction  between  this  case  and 
Lodge  V.  Dicas;  but  it  may  be  observed  that  in  the  judgment  in  that 
case  it  is  said  that  the  defendant  was  not  proved  to  have  known  of 
the  agreement  by  the  plaintiff  to  take  the  liability  of  the  other  part- 
ners. Here  the  plea  is,  that  by  the  agreement  of  ail  parties  the  substi- 
tuted liability  was  adopted.  It  is  quite  clear  that  the  adequacy  of 
the  consideration  cannot  be  inquired  into.  Even  if  Lodge  v.  Dicas 
substantially  supports  the  argument  against  the  validity  of  this  plea, 
it  is  better  to  lay  down  the  rule  in  accordance  with  Thompson  v.  Per^ 
cival 

^  The  power  of  appesling  to  the  mperior  court  is  given  by  the  4Sd  aectaon  of  the 
act 
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Parke,  B.  The  plea  is  good  upon  the  clearest  legal  principles.  In 
Tliompson  v.  Percival  it  was  laid  down,  that  where  there  was  an  ac- 
cord and  satisfaction  by  delivering  something  to  the  debtor,  the  value 
of  that  which  is  given  is  indifferent  A  very  strong  case  illustrating 
this  was  Andrew  v.  Boughey^  I^yer,  75,  a,  where  to  a  declaration  for  de- 
livering 373  lbs*  of  bad  wax,  upon  an  assumpsit  for  400  lbs.  of  good 
wax,  stating  half  the  price  to  have  been  paid  in  hand,  the  rest  to  be 
paid  upon  a  day  agreed  on,  a  plea  of  20  lbs.  of  wax  given  and  ac- 
cepted in  satisfaction  was  held  good.  So,  a  bill  of  exchange  may  be 
a  ^ood  satisfaction  of  the  debt,  although  payment  is  thereby  defer- 
red. Here,  the  joint  responsibility  of  two  debtors  and  the  several 
responsibility  of  one  are  different  things.  The  two  must  be  both 
sued,  or  if  one  dies  there  is  no  remedy  at  law  against  his  estate. 
There  may  be  many  cases  in  which  the  sole  responsibility  of  one  is 
better  than  the  joint  responsibility  of  two  or  more.  Thompson  v.  Per* 
cival  was  not  decided  without  much  considemtion ;  and  it  is  to  be 
observed  that  Lodge  v.  Dicas  was  based  upon  there  being  no  consi- 
deration for  the  new  promise ;  but  whether  the  acceptance  of  a  sepa- 
rate in  lieu  of  a  joint  liability  was  a  consideration  does  not  appear  to 
have  been  distinctly  discussed ;  and  although  in  Thompson  y.  Percival 
there  was  the  fact  of  a  bill  being  given,  yet  the  judgment  was  irre- 
spective of  that,  and  founded  on  the  principle  that  one  kind  of 
security  may  be  given  in  satisfaction  of  another. 

Alderson,  B.  I  am  of  the  same  opinion.  By  accepting  the  separate 
security  of  A  instead  of  the  joint  security  of  A  and  B,  you  have  a 
legal  security  against  A  for  life  and  a  legal  remedy  against  his  as- 
sets after  death,  and  no  security  at  all  against  B.  But  in  the  joint 
case,  there  is,  after  A's  death,  a  legal  liability  of  B  and  no  legal  lia- 
bility of  A's  assets,  but  an  equitable  remedy  against  the  assets  of  A 
subject  to  the  necessity  of  making  B  a  party.  These  are  different 
things.  Therefore,  a  bargain  is  good  to  take  the  one  for  the  other ; 
and  cases  may  be  suggested  of  A  being  rich  and  B  poor,  in  which 
the  advantage  is  clear ;  or  of  A  being  as  rich  as  B,  in  which  a  man 
may  fairly  consider  which  is  best.  If,  instead  of  B,  you  substitute  a 
hundred  names,  all  must  be  parties  to  a  suit  in  equity.  Wilkinson  v* 
Henderson^  1  Myl.  &  K.  582 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Chanc.  190, 
and  Thorpe  v.  Jackson^  2  You.  Sc  C.  553 ;  and  with  a  hundred  parties, 
the  chances  of  its  lasting  many  years  and  costing  much  are  iimnite. 

Martin,  B.  I  am  of  the  same  opinion ;  but  I  think  that  Lodge  v. 
DiccLS  is  overruled,  and  it  is  better  to  say  so  than  to  attempt  to  dis- 
tinguish between  the  cases.  Rule  refused} 


*  The  case  of  Lodge  v.  Dicas^  here  said  nation  by  Hubbard,  J.,  who  delivered  the 

to  be  oyermled,  was  much  diacuflsed  in  the  opinion  of  the  Court    See  also  Harris  r. 

late  case  of  Wildes  v»  Fessenden,  4  Met-  Lindsay^  4  Wash.  C.  C.  271,  (1822) ;  Shee^ 

calf,  12  (Mass.  1842) ;  and  the  whole  sub-  hy  v.  MandevUle,  6  Cranch,  264,  (1810) ; 

Ject  there  underwent  a  thorough  exami-  Smith  v.  Rogers^  17  Johnson,  340,  (1820). 
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Flort  v.  Denny.^ 

May  5, 1859. 

Mortgage  —  Chattel — Iked. 

A  mortgage  of  a  chattel  may  be  made  without  deed. 

Trover  for  goods  and  chattels,  to  wit,  a  ten-post  windmill,  &c 

Pleas  —  Not  guilty,  and  not  possessed. 

At  the  trial,  before  Adams,  Serg.,  at  the  last  Suffolk  assizes,  the 
facts  were  these :  one  Baker,  being  the  owner  of  a  ten-post  windmill, 
in  Playford,  built  upon  piers  and  capable  of  being  removed  as  a  chat- 
tel, having  on  the  5th  of  August,  1851,  borrowed  of  the  plaintiff  150L 
executed  the  following  agreement :  **  Memorandum  of  agreement 
made  this  Sth  day  of  August,  1851,  between  the  undersigned,  Thomas 
Smith  Flory,  of  Little  Bealiugs,  in  the  county  of  Suffolk,  farmer,  and 
George  Baker,  of  Playford,  in  the  said  county,  miller.  Whereas  the 
said  Gr.  Baker  hath  this  day  borrowed  and  received  of  the  said  T.  8. 
Flory  the  sum  of  150/.,  for  which  he  has  taken  of  the  said  G.  Baker 
a  promissory  note  hereunto  annexed,  and  as  additional  security  for 
that  amount  he,  the  said  G.  Baker,  doth  by  these  presents  agree  to 
assign  all  his  right  and  interest  in  a  certain  windmill  standing  in 
Playford,  upon  land  belonging  to  the  Marquis  of  Bristol,  in  the  oc* 
cupation  of  Mr.  Manfred  Biddell,  and  by  their  permission  and  leave 
standing  there  during  their  pleasure  as  a  chattel  upon  the  said  land; 
and  I,  the  said  G.  Baker,  do  hereby  promise  to  execute  a  regular  as- 
signment of  the  said  mill,  with  its  going  gears  and  appurtenances  to 
the  said  T.  S.  Flory,  which  shall  bear  date  this  1st  of  August,  1851, 
and  shall  to  all  intents  and  purposes  be  effective  and  valid  security 
in  conjunction  with  the  note  in  hand  before  mentioned,  for  the  sum 
therein  named,  and  the  agreement  shall  be  effective  as  to  the  true  in- 
tents of  the  said  parties  until  a  more  regular  assignment  be  execut* 
ed.  Witness  our  hands,  at  Playford,  on  the  day  and  year  above- 
mentioned.  <<  G.  D.  Baker, 

«  T.  S.  Flory. 

"  Witness,  M.  Biddell.^' 

The  agreement  was  thus  indorsed : 

"  Dated  the  Sth  of  August,  1851,  Mr.  G.  B.  Baker  with  Mr.  T.  S. 
Flory.  Agreement  to  execute  assignment  of  windmill,  &C.,  at  Hay- 
ford,  for  securing  150t  and  interest" 

On  the  20th  of  December,  Baker  assigned  the  windmill  to  the  plain- 
tiff by  a  bill  of  sale,  duly  signed  and  sealed.  On  the  6th  of  October, 
1851,  Baker,  being  indebted  to  the  defendant  in  600/.,  gave  him  his 
warrant  of  attorney  to  confess  judgment,  dated  the  6th  of  October, 
1851.    Baker  continued  in  possession  of  the  windmill  up  to  the  9th 

^  21  Law  J.  Bep.  (k.  s.)  Exch.  823. 
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of  Decemberi  on  which  day  the  defendant  seized  it  by  virtue  of  a 
fi.  fa.  issued  upon  the  judgment  entered  up  on  the  day  previous  on 
the  warrant  of  attorney.  On  the  3d  of  January^  1852,  the  sheriff  exe- 
cuted to  the  defendant  a  bargain  and  sale  of  the  mill,  under  which 
he  took  possession  on  the  following  day.  On  the  20th  of  January 
the  defendant  received  a  notice  that  the  plaintiff  claimed  the  miu 
under  the  bill  of  sale,  dated  the  20th  of  December.  The  plaintiff,  in 
support  of  his  case,  tendered  in  evidence  the  agreement  of^tbe  5th  of 
August ;  this  was  objected  to  on  the  ground  that  a  transfer  of  goods, 
by  way  of  mortgage,  could  take  place  only  by  a  delivery  either  actual 
or  symbolical,  or  by  instrument  under  seal.  The  learned  judge  re- 
ceived the  evidence,  and  the  plaintiff  had  a  verdict,  damages  15oL  5s^ 
leave  being  given  to  the  defendant  to  move  to  enter  a  nonsuit. 

April  17.  CyMaUey  now  moved  accordingly.  This  is  the  case  of 
a  transfer  of  the  windmill,  by  way  of  mortgage,  and  the  mortgage 
of  a  chattel  cannot  take  place,  except  by  delivery  either  actual  or 
symbolical,  or  by  an  instrument  under  seal.  The  mere  parol  agree- 
ment, therefore,  was  not  admissible. 

[Martin,  B.  I  think  you  will  find  the  rule  laid  down  the  other 
way  in  Co.  Litt. 

Parke,  B.  A  learned  note  of  Serg.  Manning  on  that  point  is  to 
be  found  in  Lunn  v.  Thornton^  1  Com.  B.  Rep.  381 ;  s.  c.  14  Law  J. 
Rep.  (n.  s.)  C.  p.  161,  and  in  The  London  and  Brighton  Railway 
Company  v.  Faircloughy  2  Man.  &  G.  674 ;  s.  c.  10  Law  J.  Rep.  (n. 
8.)  C.  P.  133.] 

The  law  on  this  subject  is  laid  down  in  Shower  v.  Pilck^  4  Exch. 
Rep.  478 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  113,  and  Reeves  v.  Cap* 
per,  5  Bing.  N.  C.  136 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  44. 

[Martin,  B.  The  law  is  thus  stated  in  Shcppard's  Touchstone, 
120 :  <<  But  of  chattels  real,  as  leases  for  years  and  the  like,  or  grants 
of  chattels  personal,  a  man  may  plead  that  such  lease  or  grants,  were 
made  upon  condition  without  showing  the  deed."  The  law  is  laid 
down  in  similar  terms  in  Littleton,  sec.  365.] 

Secoiidly,  this  is  not  an  actual  mortgage,  but  merely  an  agreement 
to  mortgage,  and  is  analogous  to  an  agreement  for  a  lease  as  com- 
pared with  an  actual  lease. 

[Martin,  B.  The  agreement  contains  the  words  that  it  "  shall  be 
effective  as  to  the  true  intents  of  the  said  parties  until  a  more  regular 
assignment  be  executed." 

Parke,  B.  The  word  "security"  shows  that  it  was  intended  to 
operate  as  a  mortgage.  It  is  an  assignment  for  a  valuable  considera- 
tion, defeasible  on  payment  of  the  consideration.] 

No  condition  of  defeasance  is  stated  in  it.  There  is  a  clear  dis- 
tinction between  a  pledge  and  mortgage,  1  Addison  on  Contracts,  p. 
373,  et  seq,,  16  Vin.  Abr.  "  Pawn."  This  is  not  an  assignment  by 
way  of  mortgage,  because  it  does  not  contain  terms  and  stipulations. 
Howes  V.  Ball^  7  B.  &  C.  481 ;  s.  c.  6  Law  J.  Rep.  K.  B.  106,  and 
■  Chggs  V,  Bernard,  2  Ld.  Raym.  909 ;  s.  c.  1  Smith's  Lead.  Cas.  82, 
are  in  point     This  instrument  is  nothing  more  than  a  memorandum 
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of  pledffe,  effectQal  provided  delivery  had  taken  place,  but  not  eifeci* 
nal  without  delivery,  Harris  v.  Birch^  9  Mee.  &  W.  591 ;  s.  c.  11 
Law  J.  Rep.  (n.  s.)  Exch.  219. 

[Martin,  B.  referred  to  Fetch  v.  SWrn,  15  Mee.  &  W.  110;  s.  c.  15 
Law  J.  Rep.  (n.  s.)  Exch.  280.] 

The  instrument  in  question  would  not  vest  any  right  in  the  pro* 
perty  until  default  had  been  made.  Bradley  v.  Copley^  1  Com.  B.  Kep* 
685 ;  8.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  222. 

[Parke,  B«    The  difference  between  a  pledge  and  a  mortgage  is 

rmted  out  in  Franklin  v.  Neate^  13  Mee.  &  W.  481 ;  s.  c.  14  Law 
Rep.  (n.  8.)  Exch.  59.]  Cur.  adv.  vutt. 

Pollock,  C.  B.,^  now  said,  in  this  case  we  are  of  opinion  that 
there  ought  to  be  no  rule.  The  ground  of  the  application  was  stated 
to  be  an  interest  claimed  in  a  chattel,  which  it  was  contended  could 
not  be  created  without  a  deed ;  and  there  was  no  deed  in  the  case. 
We  are  of  opinion  that  there  was  a  mortgage,  and  that  there  may 
well  be  a  mortgage  of  a  chattel  without  a  deed.  This  was  made 
clear  by  the  case  of  Reeves  v  Capper.  In  that  case,  the  captain  of  a 
ship  pledged  his  chronometer,  in  the  possession  of  the  makers,  to  the 
defendants,  the  owners  of  the  ship,  in  consideration  of  their  advanc- 
ing him  50^,  and  of  allowing  him  the  use  of  the  instrument  during 
the  voyage  upon  which  he  was  about  to  depart  After  the  voya^ 
he  placed  it  at  the  makers',  and  there  pledged  it  to  the  plaintiffs,  k>i 
whom  the  makers,  being  ignorant  of  the  pledge  to  the  defendants, 
agreed  to  hold  it ;  the  money  advanced  not  having  been  repaid,  it 
was  held  that  the  property  in  the  instrument  was  in  the  defendant 
The  court  took  time  to  consider,  and  Chief  Justice  Tindal  delivered 
the  judgment  of  the  court  The  foundation  of  the  decision  in  that 
case  probably  was  section  365,  in  Lyttleton.  There  it  was  laid  down 
that,  of  chattels  ''  a  man  cannot  plead  in  any  action  that  an  estate 
was  made  in  fee,  or  in  fee  tail,  or  for  term  of  life,  upon  condition  if 
he  doth  not  vouch  a  record  of  this  or  show  a  writing  under  seal  pro- 
ving the  same  condition "  (home  fie  poit  pleder  en  ascun  a^ion  que 
estate  fuU  fait  en  fee^  ou  en  fee  taille^  ou  pur  terme  de  vie  sur  condi- 
tion  n^Us  ne  voucha  un  record  de  ceo  ou  monstra  un  escript  sous  scale 
provant  mesme  la  condition) ;  '^  For  it  is  a  common  learning  that  a 
man  by  plea  shall  not  defeat  any  estate  of  freehold  by  force  of  any 
such  condition,  unless  he  showeth  the  proof  of  the  condition  in  writ- 
ing, &a  unless  it  be  in  some  special  cases,  &c.  But  of  chattels  real, 
as  of  a  lease  for  years,  or  of  grants  of  wards  made  by  guardians  in 
chivalrie,  and  such  like,  &c.  a  man  may  plead  that  such  leases  ot 
grants  were  made  upon  condition,  &c.  witnout  showing  any  writing 
of  the  condition.  So  in  the  same  manner  a  man  may  do  of  gifts  and 
grants  of  chattels  personal,  and  of  contracts  personal,"  &c.  In  re* 
spect  of  which  the  Commentary  of  Coke  is  long  as  to  all  the  other 
parts ;  but  on  the  last  part  of  it  as  to  chattels  real,  the  only  com*- 


^  The  case  was  argued  before  Pollock,  C.  B^  Parks,  B.,  Platt,  B.,  and  Maa- 

TIN,  B.  • 
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mentary  of  Coke  is,  "  This  is  apparent''  We  may  take  it,  therefore, 
to  be  considered  clear  and  beyond  doubt  That  was  acted  upon  in 
the  case  I  have  cited,  and,  therefore,  there  will  be  no  rule.^ 

Mule  refused. 


Whitehbad  v.  Lobb,  Administrator  of  Ann  Lord.^ 

April  30,  1862. 

Attorney's  Bill '•^  Limitations^  Statute  of. 

An  attorney  or  solicitor  retained  in  a  snit  at  law  or  in  equity  is  bound  to  coinr  it  on  to  its 
termination,  unless  he  gives  a  notice  that  he  shall  discontinue  if  he  be  not  paia  or  supplied 
with  the  necessary  funds,  or  the  elient  dies ;  and  the  Statute  of  Limitations  does  not  begin 
to  run  against  his  right  to  sue  for  his  bill  of  costs  until  the  happening  of  one  of  those 
events. 

The  plaintiff  had,  prior  to  1840,  been  retained  by  A,  (whose  administratrix  the  defendant 
was)  to  appear  for  her  in  a  suit  in  equity,  to  which  sne  had  been  made  defendant  by  bill 
of  reyivor.  In  1840  the  suit  was  heard.,  and  a  supplemental  bill  ordered  to  be  filed  to 
make  certain  next  of  kin  parties,  but  such  bill  was  not  filed,  nor  any  other  step  taken  In 
the  cause  prior  to  the  death  of  A,  which  took  place  in  June,  1851 : — 

SUddf  that  the  Statute  of  limitations  did  not  begin  to  run  until  the  death  of  A. 

Pebt,  by  the  plaintiff,  for  his  bill,  as  an  attorney,  for  services  and 
costs,  upon  the  retainer  of  one  Ann  Lord,  whose  administratrbc  the 
defendant  was. 

Plea — the  statute  of  limitations  and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Sittings  for  Middlesex,  in 
Hilary  term,  it  appeared  that  the  deceased,  Ann  Lord,  had,  as  admi- 
nistatrix  of  her  son,  been  made  a  party  to  a  suit  in  equity,  as  defend- 
ant by  a  bill  of  revivor.  The  bill  was  for  costs  incurred  in  this  suit 
prior  to  Michaelmas  term,  1840,  when,  upon  the  original  suit  and 
the  bill  of  revivor  coming  on  to  be  heard,  a  supplemental  bill  was  or- 
dered to  be  filed,  to  make  certain  next  of  kin  parties  to  the  suit.  No 
supplemental  bill,  however,  was  filed,  or  any  other  proceeding  taken 
in  the  cause.  Ann  Lord  died  in  June,  1851,  and  the  defendant  took  out 
letters  of  administration.  On  the  20th  of  July  the  plaintiff  gave  the 
defendant  a  written  notice  that  unless  30/.  was  paia  to  him  on  ac- 
count of  the  costs  incurred  before  the  19th  of  August,  he  should  cease 
to  attend  to  or  take  any  further  proceedings  in  the  suit  Under  his 
lordship's  direction  a  verdict  was  found  for  the  plaintiff  for  68/.,  with 
leave  to  the  defendant  to  move  to  enter  the  verdict  for  him.  A  rule 
nisi  having  been  obtained  accordingly. 

Brawwell  and  Oray  now  showed  cause.    The  rule  of  law  now  is, 

^  See,  also,  Despatch  Line  v.  Bellamy  205,  (1841) ;  ^^iUon  v.  Mosher,  7  Metcalf^ 
Manufacturing  Co^  12  New  Hampshire,    244,  (1849). 

9  SI  Law  J.  Bep.  (k.  s.)  Exch.  239. 
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that  an  attorney  who  undertakes  a  suit  at  law  or  in  equity  is  bound 
to  carry  on  the  suit  to  its  termination^  unless  he  gives  his  client  rea- 
sonable notice  that  he  will  proceed  no  further  without  payment; 
and,  consequently,  his  right  to  sue  for  his  bill  of  costs  does  not  arise 
until  one  of  these  events.  Harris  v.  Osboumj  2  Cr.  &  M.  629 ;  s.  c. 
3  Law  J.  Rep.  (n.  s.)  Ezch.  182 ;  Vansandau  v.  Browne^  9  Bing.  4Q2 ; 
8.  c.  2  Law  J.  Rep.  (n.  s.)  C.  P.  34 ;  Williams  v.  Jones^  2  Q.  B.  Rep. 
276.  In  this  case,  therefore,  the  statute  of  limitations  did  not  begin 
to  run  until  the  notice,  as  the  cause  was  still  pending.  No  decree  has 
yet  been  pronounced,  and  but  for  the  notice  the  plaintiff  would  have 
been  bound  to  go  on  whenever  the  supplemental  bill  was  filed ;  or  he 
might  have  appued,  on  behalf  of  the  defendant,  for  the  dismissal  of  the 
suit  A  supplemental  bill  to  add  parties  is  a  step  in  the  cause  and 
not  a  new  suit.  The  2  Daniell's  Practice,  1373,  and  2  Mitford  on 
Pleading,  60,  et  seq.  were  referred  to. 

Phipsofij  in  support  of  the  rule.  The  authority  of  Harris  v.  Oshoum^ 
is  not  denied,  although  the  old  law  was  different ;  but  in  the  present 
case  the  particular  circumstances  formed  an  exception,  and  the  plaintiff 
might  have  brought  his  action  without  giving  any  formal  notice.  In 
NichoUs  V.  Wilson,  11  Mee.  &  W.  106 ;  s.  c.  12  Law  J.  Rep,  (n.  s.) 
Exch.  266,  Parke,  B.,  in  giving  judgment,  said,  '^  there  might  be  in- 
stances where  the  attorney  would  be  at  liberty  to  put  an  end  to  the 
suit  without  notice ;"  and  here  the  old  suit  had,  in  fact,  gone  to  sleep, 
and  there  was  no  reasonable  ground  for  supposing  that  it  was  going 
on.  The  question  of  whether  there  was  any  such  reasonable  giound 
was  not  left  to  the  jury.  The  old  defendants  need  not  be  made  par- 
ties to  the  supplemental  bill.  He  referred  to  1  Smith's  Chanc  Prac 
673. 

Pollock,  C.  B.  I  am  of  opinion  this  rule  ought  to  be  discharged. 
The  only  question  is,  whether  the  statute  of  limitations  is  a  bar  to 
the  plaintiff 's  claim.  As  a  general  rule  an  attorney  cannot  bring  an 
action  for  his  fees  without  some  proper  and  reasonable  notice  requir- 
ing payment  It  is  said,  however,  that  there  may  be  circumstances 
which  make  an  exception  to  this  rule,  and  expressions  in  the  judg- 
ment of  Lord  Abinger,  C.  B.,  and  Parke,  B.,  in  Nicholls  v.  Wilson^  are 
relied  on ;  but  I  do  not  think  that  this  case  is  any  exception  to  the 
general  rule.  It  has  been  suggested  that  the  notice  requiring  pay- 
ment must  be  given  in  a  reasonable  time,  and  that  it  is  a  question 
for  the  jury  whether  the  time  had  not  elapsed.  But  I  do  not  think 
any  such  question  could  have  been  left  the  jury. 

^  Parke,  B.  I  am  of  the  same  opinion.  An  attorney  cannot  sue  for 
bis  bill  until  the  termination  of  the  suit,  subject  to  the  exception 
stated  in  Harris  v.  Osboum,  or  on  the  death  of  his  client  he  could  sue 
the  personal  representative.  Here  it  is  sought  to  make  another 
exception,  that  is,  if  he  permits  the  suit  he  is  conducting  for  his 
client  to  sleep  for  a  long  period  he  may  sue  after  a  reasonable 
time  has  elapsed.    But  I  think  not,  and  there  is  no  authority  for  that 
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exception.     He  may  adopt  the  coarse  of  giving  notice,  as  was  done 
here,  although  not  necessary,  as  the  client  died. 

PxiATT,  B.  I  am  also  of  the  same  opinion.  No  doubt  an  attorney 
may  not  stop  in  the  middle  of  a  suit ;  but  if  he  wishes  to  be  furnished 
with  money  to  go  on  he  must  give  a  fair  and  reasonable  notice  to  the 
client  to  pay  him  or  furnish  him  with  the  funds  necessary  for  the  pur- 
pose. What  is  the  case  here  ?  The  plaintiff  became  solicitor  for  his 
client  in  the  conduct  of  a  suit  in  Chancery.  There  has  been  no  de* 
cree  in  that  suit  up  to  this  moment,  but  for  eleven  years  it  was  al- 
lowed to  sleep,  no  step  being  taken  in  it ;  the  client  then  died,  and 
this  action  is  brought  against  the  administrator.  The  statute  of 
limitations,  under  such  circumstances,  is  no  bar  to  the  action. 

Martin,  B.,  concurred. 

Rule  dUcharged.^ 


Newton  v.  Vauchbr.^ 

June  25,  185L 

Patent '•^Discovery  of  Principle — Invention. 

A  obtained  a  patent  for  an  improvement  in  packing  bjdraulie  and  other  machines,  b^  meant 
of  a  lining  of  soft  metal,  and  thereby  of  rendering  certain  parU  of  such  machines  air  and 
fluid  tight.  B  afterwards  discovered  that  soft  metal  had  the  property  of  diminishing  fric- 
tion, and  of  preventing  the  evolution  of  heat  when  applied  to  the  surfaces  in  contact  of 
machines  in  rapid  motion  and  subject  to  pressure,  and  he  embodied  the  applic  ition  of  that 
discovery  to  machines  in  a  patent  :— 

BM^  that  the  application  of  the  soft  metal  by  B.  differed  essentially  fiom  that  of  A;  and 
that  B's  patent  was  new. 

Case  for  the  infringement  of  a  patent  granted  to  the  plaintiff 
in  1843.  The  defendant  pleaded,  nrst,  not  guilty.  Secondly,  that 
the  plaintiff  was  not  the  true  and  first  inventor  of  the  said  alleged 
improvements.  Thirdly,  that  the  supposed  invention  was  not,  at  the 
time  of  making  and  granting  the  said  letters  patent,  new  as  to 
the  public  use  and  exercise  thereof,  &c.  Fourthly,  that  the  said 
letters  patent  were  not,  nor  are  letters  patent  of  the  sole  working  or 
making  of  any  manner  of  manufacture  within  the  realm,  according 
to  the  true  intent  of  the  statute,  &c.  The  plaintiff  joined  issue  upon 
the  first  plea,  and  replied  de  injurid  to  the  others ;  and  upon  those 
replications  issues  were  joined. 

1  In  Johnson  v.  Pyles,  11   Smedes  &  entitled  to  his  fees  as  toon  as  he  obtains 

Marshall,  190,  (Mississippi,  1848),  it  was  the  judgment;  and,  therefore,  that  the 

determined,  that  if  an  attorney  is  em-  statute  oi  Hmitatioiui  oommenoes  running 

ployed  to  collect  claims  for  hia  cUent,  and  from  that  time, 
prosecutes  such  claims  to  judgment,  he  ia 

>  6  Exch.  Bep.  8^9. 
VOL.  XI.  50 
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At  the  trial  before  Piatt,  B.,  at  the  last  Liverpool  Assizes,  the  spe* 
cifications  of  two  patents  were  cnven  in  evidence ;  the  one  of  a  patent 
granted  to  the  plaintiff  in  1843,  for  the  inMngement  of  which  the 
present  action  was  brought;  the  other  of  a  patent  granted  to  the 
defendant  in  1839.  The  title  of  the  plaintiff's  specification  was  ''  for 
certain  improvements  in  the  construction  of  boxes  for  the  axles  or 
axle-trees  of  locomotive  engines  and  carriages,  and  for  the  bearings 
or  journals  of  machinery  in  general,  and  also  for  improvements  in 
oiling  or  lubricating  the  same,  being  a  communication  from  a  foreigner 
abroad."  ^ 

The  specification  of  the  defendant's  patent  was  in  substance  as 
follows ; 

^  Improvements  in  fire  engines,  watering  engines,  and  other  hy- 
draulic machines  and  apparatus  for  raising  or  propelling  water  and 
other  fluids,  some  of  which  improvements  are  also  applicable  to  steam 
engines." 

The  specification  stated  the  defendant's  invention  to  be  as  follows : 

<^  My  invention  relates,  first,  to  the  mode  of  constructing  certain 
parts  of  pumps  or  hydraulic  engines ;  secondly,  to  a  mode  of  packing 
parts  of  hydraulic  engines  or  machines,  or  rendering  the  same  fluid 
tight ;  each  part  of  my  invention  applies  to  steam  engines  in  those 
parts  where  moving  smrfiBices  require  to  be  packed  or  rendered  steam 
tight;  thirdly,  to  an  improved  construction  of  nozzle  for  pumps  or 
hydraulic  machines,  such  as  are  used  for  horticultural  and  other  pur- 
poses ;  and,  fourthly,  to  a  mode  of  weaving  flexible  hose  pipes  for 
hydraulic  machines  or  engines  for  conveying  fluids."  The  specincation 
then  proceeded  to  describe  a  drawing  of  a  water  pump,  which  was 
formed  by  an  axis  with  vanes  attached  to  it,  and  having  valves  upon 
the  vanes ;  which  axis  worked  air  and  water  tight  in  a  horizontal 
cylinder,  the  water  or  other  fluid  being  raised  by  a  reciprocating  motion 
of  the  axis,  which  passed  either  through  each  of  the  covered  ends  of 
tiie  cylinder,  or  one  end  of  the  axis  rested  in  one  of  the  covers,  ^^  being 
received  into  a  suitable  recess  or  bearing,"  the  other  end  of  the  axis 

Jassing  through  the  other  cover,  and  having  a  handle  attached  to  it 
>r  the  purpose  of  giving  it  motion.  The  specification  then  proceeded : 
^^  I  would  here  remark,  that  I  am  aware  that  pumps  of  a  somewhat 
similar  construction  have  been  made  before  and  are  well  known ;  and 
my  invention,  so  far  as  it  is  shown  by  the  figure  in  the  drawing,  only 
consists  in  the  mode  of  constructing  the  piston  and  its  axis,  and  the 
recesses,  which  are  to  be  packed  in  one  casting,  which  requires  no 
getting  up  other  than  by  turning  the  axis  in  those  parts  where  it  is 
carried  by  the  end  covers  of  the  cylinder,  and  by  the  upper  part  of 
the  valve  chests.  The  form  and  nature  of  the  piston  being  clearly 
shown  in  the  drawing,  it  will  be  only  desirable  in  respect  to  it  further 
to  observe,  that  there  is  a  groove  or  recess  made  all  around  the  piston, 
into  which  metallic  packing  is  to  be  inserted  as  hereinafter  explained." 
The  specification,  after  containing  a  description  of  the  shape  of  the 
■  »      I  ■  ■  1 1     I ■■iiii  I      .       ,       ,      III.  ■■— ^^ 

1  This  specification  is  set  oat  in  Newton  v.  Grand  Junction  Baibeay  (hmjHtnjff 
S  £xcli.  381 ;  s.  c.  6  £ng.  Bep.  557,  and  is  thereibre  omitted  here. 


COURT  OF  EXCHEQUER,  1862.  691 


Kewton  v,  Yaiieher. 


valves  and  valve  chest,  proceeded  as  follows :  "  The  upper  part  of 
the  valve  chest  has  a  groove  for  packing  that  part  where  the  axis 
works,  the  axis  of  the  piston  working  in  a  groove ;  but  the  same  is 
packed  with  metal  in  order  to  make  all  parts  water  or  fluid  tight** 
The  specification  then  proceeded  to  describe  the  inventor's  mode  of 
packing  the  cylinder,  by  filling  it  with  sand,  except  the  grooves  and 
other  parts  intended  to  be  packed,  and  by  pouring  molten  metal  into 
them ;  and  then  followed  the  proportions  of  the  metal  he  recommends 
for  such  packing:  ^  The  materials  I  generally  employ  for  the  packing 
are  at  the  rate  of  about  sixty  pounds  of  zinc,  forty  pounds  of  tin, 
and  four  ounces  of  regulus  of  antimony,  though  these  may  be  varied.'' 
The  specification  then  proceeded  thus :  <'  Having  thus  explained  the 
second  part  of  the  invention,  so  far  as  relates  to  the  packing  of  the 
piston  of  the  hydraulic  engine  shown  in  the  drawing,  it  will  be  evident 
that  this  second  part  of  my  invention  is  also  applicable  to  other  con- 
structions of  pumps  or  machines  for  raising  and  forcing  water  and 
other  fluids,  as  well  as  the  packing  of  the  plugs  of  cocks  for  transmit* 
ting  fluids,  and  also  the  packing  of  the  pistons,  stuffing  boxes  and 
valves  of  steam  engines,  and  of  their  air  pumps ;  and  in  order  to 
apply  this  part  of  my  invention  to  such  objects,  the  pistons  or  buckets 
of  pumps,  according  to  their  construction,  are  to  have  suitable  grooves 
prepared  or  formed  in  order  to  receive  the  metallic  packing ;  and  the 
cylinder  or  other  vessel  in  which  such  pistons  or  buckets  are  to  work, 
are  to  be  heated,  and  generally  to  be  treated  as  described  above  in 
applying  packing  to  the  piston  in  the  cylinder ;  and  such  is  to  be  the 
case  in  packing  the  pistons  of  steam  engines,  whether  reciprocating 
or  rotary  engines ;  but  in  such  cases,  in  most  instances,  it  will  not  be 
necessary  to  make  holes  in  the  covers  of  the  cylinders  or  vessels  to 
introduce  the  melted  metal,  as  in  packing  the  pistons  of  most  pumps 
and  engines,  the  melted  metal  may  be  poured  around  the  piston,  ha* 
ving  prepared  the  under  portion  of  the  cylinder  with  sand  or  other 
suitable  material  for  preventing  the  metal  running  away ;  and  it  wiU 
be  desirable  to  tin  the  surfaces  of  the  grooves  in  the  piston,  in  order 
to  the  metal  constituting  the  packing  adhering  to  such  surfaces,  and 
to  prepare  the  surface  of  the  cylinder  in  which  the  piston  works  in 
in  such  manner  as  to  prevent  the  melted  metal  adhermg  thereto.  In 
applying  this  part  of  the  invention  to  cocks,  the  plugs  may  be  wholly 
made  of  the  metal  constituting  the  packing,  or  the  plugs  may  be 
packed  by  being  suitably  prepared  to  receive  packing  of  metal,  or  in 
place  thereof  the  plugs  may  be  of  the  ordinary  construction,  and  the 
packing  applied  around  them  by  proper  recesses  or  grooves  formed  in 
the  bodies  of  the  cocks,  all  which  will  depend  on  the  opinion  of  the 
maker  and  on  the  particular  construction  of  the  cocks  he  is  desirous 
of  making,  which  will  be  readily  understood  and  carried  into  effect 
from  the  description  above  given ;  and  such  will  be  the  case  in  respect 
of  the  slides  of  steam  engines,  which  working  similarly  to  pistons, 
will  be  readily  packed  with  metallic  packing  by  pursuing  the  mode 
above  described."  The  third  and  fourth  parts  of  the  defendant's 
invention  were  then  described,  but  are  not  material.  The  specification 
concluded  as  follows :    <*  What  I  daim  is,  first,  the  mode  of  con* 
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Btraeting  the  piston  and  valve  chest  of  an  hydraulic  machine  as  above 
described ;  secondlyi  the  mode  of  applying  metallic  packing  as  above 
described;  thirdly  the  mode  of  constructing  the  nozzles  of  pipes, 
through  which  water  is  ejected,  as  above  explained ;  and,  fourthly, 
I  claim  the  mode  of  making  woven  pipe  or  tubes,  as  above  described." 
On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiff's 
invention  was  comprehended  in  the  prior  patent  of  the  defendant,  and 
was  therefore  void  for  want  of  novelty.  The  learned  Judge,  however, 
was  of  a  different  opinion,  and  the  plaintiff  had  a  verdict 

Waisanj  in  last  Easter  Term,  obtained  a  rule  iitri  for  a  new  trial, 
on  the  ground  of  misdirection ;  he  also  moved  on  the  ground  that  the 
verdict  was  against  evidence;  but  upon  the  latter  point  the  court 
refused  a  rule. 

Knowles  and  OrompUm^  (Adolphus  and  Webster  with  them,)  showed 
cause.  The  simple  question  is,  whether  the  plaintiff's  invention  is 
contained  in  ihe  patent  previously  granted  to  the  defendant  It  clearly 
is  not  The  object  of  the  plaintiff's  invention  is  to  prevent  friction 
in  bearings  and  axles,  where  the  parts  work  against  each  other,  either 
slowly  or  with  great  velocity,  and  are  subject  to  pressure,  rims  of  hard 
metal  being  employed  to  counteract  the  spreading  of  the  metal.  On 
the  other  hand,  the  defendant's  discovery  was  in  effect  for  the  appli- 
cation of  metallic  stuffing,  in  lieu  of  the  ordinary  elastic  substances 
which  had  been  previously  in  use.  But  that  discovery  had  no  reference 
whatever  to  the  prevention  of  friction,  for  indeed  an  increase  of  fric- 
tion was  a  matter  of  no  consideration,  provided  the  parts  of  the 
hydraulic  machine  to  which  the  invention  was  applied  worked  air  and 
fluid  tight  The  plaintiff's  invention  is  therefore  not  included  in  the 
defendant's,  but  differs  most  materially  from  it ;  and  as  it  is  a  new 
principle  applied  to  a  new  machine,  and  produces  a  beneficial  result, 
the  patent  is  good.  Brunton  v.  HawkeSj  4  B.  &  A.  541.  They  were 
then  stopped  by  the  court 

Waison,  Athertot^  and  Cowlings  contra,  contended  that  the  defendant 
had  anticipated  the  plaintiff's  discovery;  that  the  two  patents  were 
in  substance  identical,  at  all  events  in  this  respect,  that  the  claim  in 
both  was  for  the  application  of  soft  metal  to  stuffing  boxes;  and  that^ 
although  it  might  be  that  the  primary  object  of  the  defendant's  patent 
was  to  create  a  water-tight  packing,  it  also  in  effect  diminished  the 
friction  of  the  working  parts  of  the  machine.  They  cited  Losh  v. 
Sbgue,  1  Webst  Bep.  202. 

Parke,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  only  question  is,  whether  the  plaintiff's  invention  is  contained  in 
the  defendant's  and  is  old,  and  that  question  must  depend  upon  a 
comparison  between  the  specifications  of  the  plaintiff's  patent  of  1843, 
and  of  the  defendant's  of  1839.  The  specifications  are  to  be  read  in 
connection  with  their  titles.  I  will  take  the  defendant's  specification 
first,  and  see  what  his  invention  is.   It  is  a  patent  for  several  machinea ; 
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and  his  invention,  as  described  in  the  specification,  {inter  alia,)  is  as 
follows :  ^<  My  invention  relates  to  a  mode  of  packing  parts  of  hy- 
draulic engines  or  machines,  or  rendering  the  same  fluid  tiffht,  which 
part  of  my  invention  applies  to  steam  engines,  and  in  those  parts 
where  moving  surfaces  require  to  be  packed  or  rendered  steam  tight'' 
The  defendant  then  proceeds  to  describe  the  mode  of  applying  his 
invention ;  and  it  is  to  be  observed,  that  in  that  part  where  he  is 
speaking  of  the  axis  of  the  pump  to  be  ^  received  into  a  suitable 
recess  or  bearing,"  he  does  not  apply  his  invention  to  the  bearing ; 
for  the  axis  is  not  to  rest  upon  soft,  but  upon  hard  metaL  He  then 
proceeds  to  remark  that  there  is  a  material  for  pacicing  that  part 
where  the  axis  works,  the  end  of  the  axis  or  piston  working  in  a 
groove,  the  object  being  to  pack  with  metal  in  such  a  manner  as  to 
make  sdl  the  parts  water  or  fluid  tight  He  then  proceeds  to  describe 
the  metallic  composition  he  uses  for  that  purpose,  to  which  we  need 
not  advert,  as  it  is  not  material.  Now,  I  think  it  is  obvious  that  this 
invention  consists  in  the  application  of  soft  metal,  instead  of  elastic 
substances  which  had  been  in  use  before,  for  the  purpose  of  enabling 
the  axis  of  the  machine  to  work  in  a  case,  and  to  be  water,  air,  or 
steam  tight  Nothing  is  said  upon  the  subject  of  friction,  or  upon 
the  subject  of  bearings.  After  the  date  of  the  defendant's  patent,  it 
was  discovered  by  the  person  from  whom  the  plaintiff  purchased  his 
patent,  that  soft  metal  could  be  used  beneficially,  not  merely  for  the 
purpose  of  excluding  air  or  water,  but  that  it  produced  this  remark- 
able effect,  that,  where  there  was  pressure  upon  it,  friction  was  in  a 
great  degree  diminished.  That  probably  arises,  as  my  Brother  Al- 
derson  has  suggested,  from  the  circumstance  that  the  particles  of 
tiie  soft  metal  (which  may  be  said  to  approach  more  nearly  in  their 
nature  to  those  of  a  fluid,)  have  comparatively  a  more  easy  motion 
among  themselves  than  those  of  a  hard  metal.  If  water  could  be 
confined  in  the  same  way  as  soft  metal  is,  and  the  axis  could  be  made 
to  revolve  in  the  water  so  confined,  the  invention  might  possibly 
answer  as  well.  It  was  however  discovered,  that  by  the  adoption  of 
soft  metal  no  heat  or  friction,  comparatively  speaking,  would  take 
place.  Then  the  question  is,  whether  the  plaintiff' 's  patent  is  for  the 
application  of  that  principle.  Now,  upon  looking  at  his  specification, 
which  embodies  a  new  principle  in  a  new  machine,  it  differs  materi* 
ally  from  the  defendant's,  which  is  for  the  purpose  merely  of  packing; 
for  in  the  plaintiff's  invention  it  is  essential  that  there  should  be  not 
only  the  intervention  of  soft  metal,  but  that  there  should  also  be  a 
hard  rim  covered  in  part  with  that  soft  metal,  or  some  other  means 
to  prevent  the  soft  metal  from  expanding  and  setting  out  of  its  place. 
But  any  other  hard  rim  covered  with  soft  metal,  or  substances  covered 
with  soft  metal,  are  part  of  that  machine.  That  is  no  part  of  the 
defendant's  invention.  Therefore,  I  think  the  discovery  of  the  person 
under  whom  the  plaintiff*  claims,  is  not  merely  a  discovery  of  a  new 
principle,  but  of  a  new  principle  embodied  in  a  new  machine.  Then 
that  being  so,  if  the  plaintiff  claims  a  patent  for  that  new  principle 
embodied  in  a  new  machine,  and  that  only  for  the  purpose  of  dimin- 
ishing friction,  and  the  application  of  it  is  only  to  cases  where  thero 

60* 
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is  pressure  as  well  as  motion,  that  patent  is  perfectly  good ;  but  if  he 
has  also  <;laimed  in  it  the  application  of  soft  metal  to  all  cases  of 
stujffing,  to  include  fluids  of  every  description,  his  patent  in  that 
respect  is  for  an  old  invention,  and  is  void.  The  question  is  now 
reduced  to  that  single  point  I  entertained  some  doubt  during  the 
argument  upon  the  question,  whether  the  plaintiff's  patent  is  simply 
for  the  application  of  soft  metal  for  the  purpose  of  preventing  friction 
where  there  is  pressure  and  motion,  or  whether  it  is  not  also  for  the 
application  of  soft  metal  in  cases  of  stuffing  rods  for  the  purpose  of 
excluding  air,  water,  or  other  fluid.  If  the  determination  of  the 
question  depended  solely  upon  the  specification,  and  the  titie  of  the 
patent  were  not  read,  I  should  have  been  inclined  to  think  that  the 
plaintiff  claimed  both ;  but  if  the  specification  and  the  titie  be  read 
together,  (and  the  specification  is  always  taken  to  be  an  exemplifi- 
cation of  the  thing  for  which  the  patent  is  obtained,)  it  is  clear  that  the 
plaintiff's  claim  is  confined  to  bearings  in  cases  where  there  is  pressure 
with  motion.  [His  lordship  read  the  titie  of  the  plaintiff's  specifi* 
cation.]  That  appears  to  me  to  apply  only  to  cases  of  bearings.  I 
think  the  concluding  part,  ^^  and  also  improvements  in  oiling  or  lubri* 
eating  the  same,"  is  wholly  immaterial  In  the  next  place,  we  must 
see  in  what  way  be  describes  the  machine  for  which  the  patent  is 
granted.  [His  lordship  read  the  greater  part  of  the  plaintiff's  spe* 
cification,  and  proceeded.]  Now,  had  it  not  been  for  the  titie  of  this 
patent,  by  which  the  plaintiff  appears  to  me  to  confine  his  invention 
to  bearings,  there  would  be  strong  reason  to  contend  that  he  applied 
it  also  to  cases  in  which  rods  or  bars  were  to  slide.  Bat  reading  it 
in  conjunction  with  the  titie,  I  think  the  plaintiff's  patent  does  not 
extend  so  far,  and  consequentiy  that  it  is  not  void  upon  that  ground. 
The  steam  engine  is  the  example  of  the  case  in  which  there  is  friction 
and  pressure ;  but  in  the  case  of  guide  rods  to  locomotive  steam 
engines  there  is  a  bearing,  and  the  instance  he  gives  is  that  of  a  bear- 
ing. As  it  is  my  opinion  that  the  plaintiff's  patent  is  confined  to 
these  cases,  no  part  of  it  includes  an  old  invention,  and  consequentiy 
the  patent  is  good. 

Alderson,  B.  I  am  of  the  same  opinion.  The  defendant's  patent 
seems  to  have  been  in  substance  a  combination  of  what  I  may  call 
motion  with  tightness,  so  as  to  enable  the  working  parts  of  the  ma« 
chine  to  move,  and  yet  to  be  air  and  fluid  tight  whilst  in  motion. 
That  was  the  object  of  the  patent,  and  the  defendant  accomplished 
that  object  by  means  which  had  no  reference  to  any  distinction  be- 
tween swift  and  slow  motion.  Then  that  having  been  accomplished 
bv  means  of  a  soft  lining  of  metal,  instead  of  the  old  paddling  of 
elastic  materials,  it  was  discovered  that  this  soft  metal  also  produces 
the  effect  of  enabling  swift  motion  to  be  exercised  without  the  evolo- 
lution  of  heat.  After  discovering  such  a  principle,  the  discoverer 
conceives  the  idea — a  very  rational  and  useful  one — of  applying 
that  principle  to  machines  in  which  pressure  and  swift  motion  are 
^combined,  in  cases  of  wheels  carrying  a  weight,  or  of  rods  having  a 
leciprocative  motion  when  under  pressure.    Now  the  plainti£^  by  his 
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specification,  dcBcribes  a  mode  of  forming  a  lining  of  soft  metal 
^bich  bears  the  pressure,  and  which  endures  swift  motion  upon  its 
Eurface  without  the  evolution  of  heat  by  friction,  and  this  be  does 
by  rims  of  hard  metal  with  soft  metal  between  the  rims.  That  is  the 
machine  by  which  he  applies  the  principle  he  has  described.  It  seems 
to  me  to  be  a  very  reasonable  subject-matter  for  a  patent,  and  that 
it  is  essentially  different  from  the  defendant's  patent 

Platt,  B.  It  seems  to  me  that  these  two  patents  are  essentially 
different  The  principle  of  the  plaintiff's  patent  is  clearly  the  appli- 
cation of  soft  metal  for  the  purpose  of  diminishing  the  effect  of 
firiction.  The  machine  is  evidently  new.  The  defendant's  patent  is 
for  a  pump  worked  by  two  chambers,  each  of  which  is  alternately  a 
vacuum  and  full  of  water ;  and  in  order  to  preserve  the  vacua,  it  is 
necessary  to  prevent  the  intrusion  of  air,  and  to  prevent  the  escape 
of  the  water  in  its  passage  upwards  to  its  proper  place  of  discharge. 
Therefore,  the  principal  object  of  that  machine  was  to  prevent  the 
improper  passage  of  fluid,  whether  of  air  or  water.  But  it  is  said 
that  the  same  material  is  used  by  the  plaintiff  for  the  purpose  of 
diminishing  the  effect  of  pressure  as  was  used  for  preventing  the 
passage  of  the  fluids.  But  the  very  object  of  the  defendant's  patent 
18  to  produce  pressure.  Take  away  the  pressure  and  there  is  an  end 
of  his  invention ;  for  the  water  would  escape,  and  the  air  would  take 
its  place. .  It  is  the  juxtaposition  of  the  moving  parts  of  the  machine, 
and  the  necessary  pressure  thereby  occasioned,  which  constitutes  the 
very  essence  of  his  invention.  The  two  inventions  therefore,  differ 
in  principle,  and  the  means  by  which  the  inventions  are  carried  into 
effect  diner  also. 

Martin,  B.  I  am  of  the  same  opinion.  Upon  the  whole  it  is 
perfectly  plain  firom  the  plaintiff's  specification,  that  his  invention 
consists  in  the  prevention  of  friction  by  the  adoption  and  application 
of  soft  metal.  This  invention  has  proved  veiy  beneficial,  and  has 
been  extensively  used.  Now  the  defendant  used  this  soft  metal  for 
a  totally  different  purpose ;  and  it  is  obvious,  from  his  specification, 
that  he  neyet  had  the  least  idea  that  soft  metal  would  be  of  the 
slightest  utility  in  diminishing  firiction* 

lUde  discharged. 


Bradley  &  Wife  v.  Phelps.^ 

July  10,  1851. 

Arbitration — Reference  back  to  Arbitrator  —  Wilful  Delay* 

To  an  action  of  covenant  on  a  mortgag^deed,  the  defendant  pleaded  non  estjdcbtm^ 
paymeat.    After  issue  joined,  the  canae  and  all  matters  in  dinerenoe  were  referred  to 


and 
an 


^  6  Ezch.  Bep.  897. 
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aibitntor,  the  eoflti  of  the  cause  and  of  the  reference  and  award  and  all  other  costs  to 
abide  the  event  The  submission  contained  the  usual  clauses,  that  "  if  either  party,  hj 
afiected  delaj  or  otherwise,  should  wilfullj  delay  or  otherwise  wilfnUj  prevent  the  tfbi- 
trator  from  making  the  award,  he  should  pay  costs.  And  in  case  of  oimer  party  dispntiiig 
the  validity  of  the  award,  and  moving  the  Court  to  set  aside  the  same,  the  Court  sho^ 
heve  power  to  remit  the  matter  referred  to  the  arbitrator.**  The  arbitrator  awarded  deprxB' 
missiSf  **  that,  on  a  settlement  of  all  matters  in  difference,  accounts,  claims,  and  demands 
between  the  parties  up  to  the  date  hereof,  there  is  due  from  the  defendant  to  the  plaintiff 
300/.  15i.9cf.;**  and  he  ordered  the  same  to  be  forthwith  paid.  The  defendant  having 
moved  to  remit  the  award  to  the  arbitrator,  and  also  that,  upon  payment  of  the  sum 
awarded,  satisfaction  should  be  entered  on  a  judgment,  and  that  the  plaintiff  should  pay 
costs  for  having  wilfully  delayed  the  making  of  the  award :  — 


J7e2(f,  drst,  that  the  award,  if  invalid,  might  be  remitted  back  on  the  application  of  the  defend- 
ant, and  that  the  clause  in  question  was  not  confined  to  cases  in  which  the  Court  might 
exercise  the  power  adverselv  to  the  party  seeking  to  impeach  the  award.  Secondly,  mat 
the  award  was  good  upon  the  fiu»  of  it,  since  it  sufficiently  appeared  that  the  arbitrator 
had  awarded  on  all  the  matters  zefeired  to  him. 

Semble^  that  the  clause  respecting  *' wilful  delay"  is  confined  to  cases  where  the  completion 
of  the  award  is  prevented,  and  does  not  appfy  where  an  award  has  been  in  Uct  made. 

This  was  a  rule  calling  upon  the  plaintiffs  to  show  cause  why 
certain  matters  referred  by  a  judge's  order  should  not  be  remitted 
back  to  the  arbitrator  to  amend  his  award,  by  awarding  as  to  the 
causes  of  action  referred  to  him ;  and  why  upon  payment  to  the 
plaintiff  A.  M.  Bradley  of  the  sum  awarded  to  be  paid  by  the  de- 
fendant and  costs,  satisfieustion  should  not  be  entered  on  the  judgment 
signed  against  the  defendant ;  and  why  A.  M.  Bradley  should  not 
pay  to  the  defendant  his  costs  as  between  attorney  and  client,  occa- 
sioned by  A.  M.  Bradley  having,  by  affected  delay  and  otherwise, 
wilfully  delayed  the  arbitrator  from  making  his  award. 

It  appeared  from  the  affidavits,  that  the  plaintiffs  had  commenced 
an  action  against  the  defendant  for  breaches  of  covenants  contained 
in  two  indentures  of  mortgage  by  reason  of  the  non-payment  of  pre- 
miums on  certain  policies  of  assurance,  and  of  the  principal  moneys. 
The  declaration  contained  two  counts,  to  each  of  which  the  defendant 
pleaded  non  est  factum^  and  payment  After  issue  joined,  a  judge's 
order  was  drawn  up  by  consent^  whereby  it  was  ordered  ''  that  the 
cause  of  action  and  all  matters  in  difference,  claims,  and  demands 
between  the  parties  should  be  referred"  to  an  arbitrator;  ^'the  costs 
of  the  cause,  and  of  and  incidental  to  the  said  reference  and  award, 
and  all  other  costs,  disbursements,  and  expenses,  which  either  of  the 
parties  to  the  order  should  be  put  to,  pay,  or  incur,  should  abide  the 
event  and  determination  of  the  awaid,  and  to  be  taxed  by  the  arbi- 
trator as  between  attorney  and  client."  The  submission  also 
contained  the  following  clauses :  ^^  That  if  either  party,  by  affected 
delay  or  otherwise,  shall  wilfully  delay  or  otherwise  wilfully  prevent 
the  arbitrator  from  making  the  award,  he  or  they  shall  pay  such  costs 
to  the  other  or  others  as  the  court  shall  think  reasonable.  And  in  case 
of  either  party  disputing  the  validity  of  the  award  so  to  be  made  and 
published  as  aforesaid,  or  moving  the  court  to  set  the  same  aside,  the 
court  shall  have  power  to  remit  the  matters  hereby  agreed  to  be  re- 
ferred, or  any  or  either  of  them,  to  the  consideration  of  the  arbitrator." 

The  arbitrator  made  an  award,  which,  after  reciting  the  order  of 
reference,  proceeded  as  follows :  <^  I  do  make  and  publish  my  award 
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in  writing  of  and  concerning  the  matter  referred  to  me  in  manner  fol- 
lowing, that  is  to  say,  I  find  that,  on  a  settlement  of  all  matters  in  dif- 
ference, accounts,  claims,  and  dememds,  between  the  parties  up  to  the 
day  of  the  date  hereof,  there  is  due  from  the  defendant  to  the  plaintiff 
A.  M.  Bradley  ^  the  sum  of  300/.  15s.  9d.  sterling ;  and  I  award  that  the 
said  sum  of  300/.  155.  9d.  shall  be  accordingly  forthwith  paid  by  the 
defendant  to  the  said  A.  M.  Bradley." 

It  further  appeared,  that  the  submission  took  place  on  the  2nd  of 
August,  1850 ;  and  that  the  award  was  made  on  the  27th  of  May^ 
1851 ;  and  the  affidavits  in  support  of  the  application  set  forth 
numerous  facts  for  the  purpose  of  establishing  that  the  plaintiffs  had 
wilfully  delayed  the  progress  of  reference.  Those  statements  were 
contradicted  by  the  affidavits  on  the  other  side. 

Butt  and  Maynard  showed  cause.— First,  this  is  not  a  case  in  which 
the  court  has  power  to  remit  the  award  to  the  arbitrator.  That  can 
only  be  done  where  its  validity  is  disputed,  that  is,  if  the  opposite 
party  move  to  set  it  aside,  then  as  against  him  the  court  may  refer  it 
back.  Here,  however,  the  defendant  does  not  dispute  the  validity 
of  the  award,  but,  on  the  contrary,  he  asks  that,  upon  payment  of  the 
sum  awarded,  satisfaction  may  be  entered  up.  Neither  can  an  award  be 
remitted  to  the  arbitrator,  unless  it  be  bad  upon  the  face  of  it :  TFeft- 
ber  V.  Lecy  1 D.  &  L.  684 ;  FuUer  v.  Fenwick,  3  C.  B.  705.  This  award  is 
on  the  face  of  it  good,  for  the  de  prwmissis  cures  the  alleged  defect 
The  arbitrator  is  to  ascertain  the  costs  after  the  event  is  determined ; 
and  it  sufficiently  appears  that  he  has  adjudicated  on  all  matters  re- 
ferred to  him ;  Kussell  on  Arbitration,  262 ;  Baker  v.  CoUeriU^  7  D. 
Az;  L.  20.  Further,  this  is  not  a  case  in  which  the  court  can  award 
costs.  The  clause  respecting  wilful  and  affected  delay  applies 
only  to  cases  in  which  either  of  the  parties  has  revoked  the  submis- 
sion, or  wilfully  delayed  the  making  the  award.  Here  the  award  has 
been  made.  The  words,  ^<  or  otherwise  wilfully  prevent  the  arbitrator 
from  making  the  award,"  show  that  the  delay  spoken  of  is  a  delay 
which  shall  prevent  the  completion  of  the  award,  and  so  render  use- 
less the  expense  to  which  the  other  party  has  been  put 

Hawkins f  in  support  of  the  role.  —  The  arbitrator  ought  in  express 
terms  to  have  adjudicated  upon  the  several  matters  referred  to  him. 
Crosby  v.  Holmes^  3  D.  &  L.  566. 

[Parke,  B.  In  that  case  the  costs  were  to  be  taxed  by  the  officer 
of  the  court,  and  therefore  it  was  necessary  that  the  arbitrator  should 
state  how  he  had  decided  the  cause.] 

Though  in  this  case  the  arbitrator  is  substituted  for  the  taxing 
officer,  the  parties  are  equally  entitled  to  know  their  respective  rights 
under  the  award.  The  arbitrator  must  determine  the  event  of  the 
action,  and  other  matters  in  difference,  before  he  has  any  power  over 
the  costs.  Here  there  is  no  adjudication  in  respect  of  the  action. 
Consistently  with  this  award,  the  arbitrator  may  have  found  both 

i__i_  —   —  --  _  '  ■      -  m 

^  The  other  pbuntiiOr  had  died  pending  the  reference. 
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issues  for  the  defendant,  and  the  snm  awarded  may  have  been  due  on 
a  balance  of  account.  The  defendant  is,  therefore,  entitled  to  have 
the  reward  remitted  to  the  arbitrator,  in  order  that  he  may  state  in  what 
way  he  has  adjudicated  on  the  several  matters  refeired  to  him.  Bv 
the  terms  of  the  submission,  he  has  no  discretion  as  to  costs,  which 
must  be  paid  by  the  unsuccessful  party.  Further,  the  clause  as  to  the 
affected  delay  comprehends  any  wilful  delay  by  which  the  progress 
of  the  reference  is  impeded. 

Parke,  B*  The  first  question  is,  whether  it  is  competent  to  refer 
back  to  the  arbitrator  the  matters  submitted  to  him,  on  the  applica- 
tion of  the  defendant,  against  whom  the  award  is  made,  and  who 
does  not  seek  to  set  it  aside.  It  is  argued  that  no  reference  can  be 
remitted  back  to  the  arbitrator  in  favor  of  a  party  who  disputes  the 
validity  oi  the  award ;  but  that  it  can  only  be  done  by  the  court,  on  an 
application  to  set  aside  the  award,  and  as  against  the  party  impeaching 
it  But  I  think  that  so  narrow  a  construction  ought  not  to  be  put  on 
the  clause  in  question.  If  there  is  ground  for  disputing  the  validity  of 
the  award,  it  is  competent  for  the  party  objecting  to  it  to  apply  to  the 
court  to  refer  it  back  to  the  arbitrator ;  and  they  may  do  so,  the  same 
as  when  a  party  insists  on  setting  aside  the  award.  Therefore,  if  this 
award  is  invalid,  the  court  may,  on  the  application  of  the  party  ob- 
jecting to  it,  either  refer  it  back  to  the  arbitrator  or  set  it  aside. 

The  question  then  is,  whether  the  award  is  valid.  It  is  contended 
that  the  arbitrator  ought  in  express  terms  to  have  decided  the  several 
issues  in  the  action,  and  adjudicated  on  the  matters  in  difference,  and 
taxed  the  costs.  The  cases  on  this  subject  have  certainly  gone  to  an  ex- 
treme degree  of  strictness.  I  think,  however,  that  this  award  is  upon  the 
face  of  it  valid.  In  general,  where  there  is  a  reference  to  an  arbitrator 
to  decide  a  cause  and  all  matters  in  difference,  if  the  costs  of  the  cause 
are  to  abide  the  event  of  the  cause,  according  to  the  construction 
put  upon  such  a  submission  in  several  cases,  it  means  that  the  costs 
are  to  be  taxed  according  to  the  particular  event  of  each  issue,  and 
the  arbitrator  must  decide  so  as  to  let  the  court  understand  how  each 
issue  is  disposed  of;  because  the  arbitrator  has  no  discretion  as  to 
costs,  and  their  amount  is  to  be  ascertained  by  a  third  person,  name- 
ly, the  officer  of  the  court;  and  a  particular  award  as  to  each  issue  is 
necessary  as  a  direction  to  him.  But,  in  this  case,  the  whole  matter 
is  left  to  the  arbitrator,  both  the  decision  of  the  cause  and  the  matters 
in  difference,  and  contingently  the  taxation  of  costs ;  so  that  it  is  not 
requisite  for  any  purpose  that  the  arbitrator  should  set  out  in  his 
award  how  he  has  decided  the  cause,  and  what  portion  of  the  sum 
awarded  is  referable  to  the  action,  how  much  to  the  matters  in  differ- 
ence, and  at  what  amount  he  has  taxed  the  costs.  He  makes  a  gen- 
eral award  "of  and  concerning  the  matters  referred  to  him;"  by 
which  he  finds  "  that,  on  a  settiement  of  all  matters  in  difference, 
accounts,  claims,  and  demands  between  the  parties  up  to  the  day  of 
'tile  date  thereof,"  a  certain  sum  was  due  from  the  defendant  to  the 
l^aintifE  That  is  a  sufficient  award  upon  every  matter  in  difference. 
Therefore,  upon  the  face  of  the  award,  there  is  no  objection.    If,  in- 
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deed,  the  arbitrator  had  proceeded  to  tax  the  costs,  without  giving  the 
defendant  an  opportunity  of  showing  how  much  those  costs  ought  to 
be,  that  might  have  afforded  ground  for  moving  to  set  aside  the 
award,  for  the  misconduct  of  the  arbitrator.  There  is,  however,  no 
suggestion  of  that  It  is  enough  to  say,  that  the  reason  which  applies 
to  the  ordinary  case  of  costs  abiding  the  event,  does  not  apply  to  this, 
because  no  separate  and  distinct  adjudication  is  necessary  to  enable 
a  third  party  to  ascertain  the  amount  of  costs. 

Another  question  is,  whether  this  case  comes  within  that  part 
of  the  submission  which  enables  the  court  to  award  costs  for  wilfally 
delaying  the  making  of  the  award.  My  present  impression  is,  that 
that  clause  does  not  extend  beyond  the  ordinary  case  where  the  arbi- 
trator is  prevented  by  either  of  the  parties  from  making  his  award; 
but  Uie  facts  stated  in  the  affidavits  render  it  unnecessary  to  decide 
that.  The  remaining  question  is,  whether  upon  payment  of  the  sum 
awarded  and  costs,  satis&ction  is  to  be  entered  up.  That  depends 
upon  the  affidaVits.  His  Lordship  then  referred  to  the  affidavits,  and 
concluded  by  stating  that  the  rule  must  be  discharged  with  costs.^ 

Ruia  discharged  with  costs. 


Mellersh  v»  Rippen.^ 

April  81, 1852. 

Bill  of  Exchatiffc  —  Notice  of  Dishonor. 

A  notice  of  dishonor  sent  bj  the  indorsee  of  m  bill  of  exchange  to  the  drawer,  stated  the 
amoant  of  the  bill  correctly,  bat  erroneously  described  it  as  drawn  by  the  acceptor  and 
accepted  by  the  drawer :  -* 

HeU,  a  sufficient  notice  of  dishonor. 

[Beauchamp  r.  Quh,  I  Dowling  &  Byland,  8,  not  followed.    Eds.] 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendant  as  the 
drawer  of  a  bill  of  exchange  for  ML  10s.  UcL,  accepted  by  one  J. 
Hunt 

Plea—  No  notice  of  dishonor. 

At  the  trial,  before  Martin,  B.,  at  the  first  sittings  in  Middlesex,  in 
this  term,  the  plaintiff  put  in  evidende  the  following  letter,  written  by 
him  to  the  defendant  :— 

'<  I  beg  to  inform  you  that  your  acceptance  for  64/L IO5.  lid.  due  to- 
day, drawn  by  Mr.  J.  Hunt,  is  not  paid.  Please  have  the  goodness 
to  hand  me  a  check  for  the  same,  with  noting  expenses  2s.  6d.  per 
return," 

Under  his  lordship's  direction  a  verdict  was  found  for  the  plaintiff, 


1  No  other  Judge  was  present 

S  16  jJor.  866 ;  21  Law  J.  Bep.  (N.  8.)  Ezch.  222. 
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with  leave  to  the  defendant  to  enter  a  nonsuit  if  the  court  should 
think  this  an  insufficient  notice  of  dishonor. 

Lush  now  moved  accordingly.^  The  notice  is  bad,  because  it  de- 
scribes Hunt  as  the  drawer  of  the  bill  instead  of  the  defendant.  In 
an  action  against  the  indorsee  not  being  the  drawer  a  notice  in  the 
following  terms,—."  I  give  you  notice  that  a  bill  for,  &c.  drawn  by 
you  lies  at,  &c.  dishonored,"  was  held  insufficient.  Beauchamp  v. 
Cash?  1  Dowl.  &  Ry.  N.  P.  3 ;  Shellon  v.  Braithwaite,  7  Mee.  &  W. 
436 ;  8.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  54,  may  seem  an  authority  in 
favor  of  the  sufficiency  of  this  notice,  for  it  was  there  held  that  a 
notice  which  did  not  otherwise  describe  the  bill  than  as  "  your  draft 
on  H.  B."  was  sufficient  in  the  absence  of  evidence  by  the  defendant 
that  there  was  more  than  one  bill  to  which  the  letter  applied.  But 
there  the  parties  were  not  misdescribed ;  and  to  require  proof  of  bein£^ 
misled  is  shifting  the  burden  of  proof  from  the  plaintifi^  who  is  bound 
to  prove  a  good  notice. 

Per  Oariam.  The  notice  is  perfectly  good.  It  is  impossible  that 
the  defendant  could  have  been  misled  by  it' 

Rule  refused. 

1  Before  Pollock,  C.  B.,  Parke,  B.,  Platt,  B^  and  Martin,  B. 

9  This  Tolume  of  reports  is  often  bound  up  with  the  first  Tduxne  of  Donitng  h 
Byland. 

9  A  similar  principle  was  adopted  in  J.  Cushman,  the  yoary  were  directed  to 

Smith  Y.   WhiJtuig^  12  Massachusetts,  6,  find  for  the  plaintiff,  unless  they  tiiought 

(1815),  where   the   notice   of  dishonor  the  defendant  was  misled  by  the  notice, 
called  the  maker  J.  Cushtn^,  instead  of 
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ABAimONMENT. 

See  BAII.WAT8. 
0/  Contract  of  Sale  of  Real  Estate.li 

See  Specipic  Febfobmakcs. 

ABSCONDING. 
See  Practice. 

ACCUMULATIONS. 
See  Wiix. 

ACTION. 
See  Railways. 

ADMINISTRATOR. 

A  necessary  Party  J]  To  a  suit  by  a  creditor  of  an  intestate,  against  an  administrator  de 
son  tort  J  for  an  account  and  payment,  it  is  necessary  that  a  £gal  personal  representa- 
tive duly  constituted  should  be  a  party.     Creasor  y.  Rcbinsonf  832. 

See  Abcsndment. 

AMENDMENT. 

1.  Adding  Parties."]  A  party  to  a  special  case  died  after  it  had  been  set  down ;  liber- 
ty was  given  to  amend,  by  making  his  representatives  parties.  Ainsioorth  y.  Alman, 
333. 

2,  Of  a  Decree.']  Where  errors  in  a  decree  are  obvious,  the  court  will  rectify  them, 
even  after  it  is  enrolled.    Fearon  y.  Desbrisay^  165. 

See  Practice. 
VOL.  XI.  51 
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Power  of,  in  a  WUL'] 


ANNuirr. 

1.  SaHsfaction.']  An  annoihr  of  5001,  given  by  a  father  to  a  0on,  by  will,  and  made 
payable  generally  oat  of  the  rents  of  real  estate :  — 

Held  to  be  no  satismction  of  an  annuity  given  by  deed  and  .charged  upon  real  estate. 
Lethbridger,  ThurloWy  198. 

2.  Income  Tax."]  The  gift  of  an  annuity  **  clear  of  lesacy-dnty,  and  every  other  de- 
duction whatsoever,"  or  *'  without  any  deduction  for  Tegacy-duty,  or  otherwise,"  will 
not  audiorize  the  payment  of  the  income-tax  out  of  the  testators  estate.    Ih, 

See  Will. 

APP0INTME5NT. 

See  Will. 

ASSIGNMENT. 
See  Conflict  of  Laws. 

ATTACHMENT. 

Writ  of  Irregular,']  By  an  order  entitled  in  a  cause  and  in  the  matter  of  the  Trustee 
Act,  A.  was  ordered  to  transfer  a  sum  of  money  into  court  The  affidavit  of  ser- 
vice of  this  order  on  A.  was  entitled  in  the  cause  only.  A  was  committed  for  con- 
tempt for  refusinff  to  obey  the  order.  The  writ  of  attachment  was  dischaiged  for 
irregularity,  on  the  ground  of  the  difference  between  the  title  of  the  order  and  the 
title  of  the  affidavit    Mackenzie  v.  Mackenzie,  41. 

ATTAINDER. 
See  Pardon. 

ATTORNEY. 

Costs  Against.']  A  sum  of  money  having  on  taxation  been  found  due  from  a  solicitor 
to  his  client,  the  solicitor  was  ordered  to  pay  the  costs  of  the  application  lor  the  sec- 
ond order  for  payment    Bainbrigge,  in  re,  337. 

BANKRUPTCY. 

Bankrupt  Contributory.]  A  shareholder  in  a  joint-«tock  company  became  bankrupt, 
and  his  assignees  were  made  contributories,  but  disclaimed.  The  Master  iudoded 
the  bankrupt  in  the  list  as  a  contributory  personally  liable  for  any  demand  or  call 
made  subseauent  to  the  fiat : — 

Held,  that  the  oankruptcy  dissolved  the  bankrupt's  connection  with  the  company  fhnn 
that  time,  his  shares  not  being  shares  in  any  property,  but  merely  partnership  shares ; 
and  ^erefore  the  Master  was  wrong  in  conaiaering  that  his  liability  oontinned. 
Greenshields,  ex  parte,  240. 

BARON  AND  FEME. 

See  Husband  and  Wife.    Trttst. 

BASTARDY. 

See  LsoAGT. 
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BOND. 
See  Duress. 

BOUNDARIES. 
See  Specifzc  Performance. 

BURDEN  OP  PROOF. 
See  Husband  and  Wife. 

CASES,  OBSERVED  UPON,  &c. 

Carter  Y.  Taggarty  16  Jar.  160;  B.  C.  9Eng.  Rep.  167,  fbUowed,        .        .        .      272 

Cooke  V.  Crawford^  18  Simons,  91,  examined, 824 

Titley  v.  WoUtenholme,  7  Beavan,  425,  examined, 825 

CONFLICT  OP  LAWS. 

Foreign  CourtA  Messrs.  P.  and  R.  the  plaintiff  and  defendant,  were  writers  to  the 
Signet  in  Edinburgh,  P.  being  the  agent  of  the  mortgagee,  and  R.  being  the  agent 
of  the  mortgagor  of  an  estate  in  Scotland,  upon  which  various  incumbrances  were 
existing.  2,1002.,  part  of  the  mortgage  money,  was  deposited  in  the  Bank  of  Scot- 
land, in  the  joint  names  of  Messrs.  P.  and  R.  to  discharge  existing  claims  upon  the 
estate,  but  this  sum  was  subsequently  drawn  out  by  them  from  the  depoat  account, 
and  a|)plied  partly  in  payment  of  charges  upon  the  estate,  and  partly  to  satisQr  other 
liabilities  of  the  mort^gor.  Some  creditors  of  the  mortgagor  aflerwards  obtained 
an  order  from  the  Court  of  Session  in  Scotland  to  arrest  the  money  in  the  hands  of 
Messrs.  P.  and  R.,  and  after  Tarious  proceedinc:s  in  Scotland  an  order  was  made  upon 
them  jointiy  and  severally  that  they  should  redeposit  in  the  Bank  of  Scotland 
the  fund  paid  out  R.  did  deposit  a  part,  and  aflerwards  left  Scotland  and  came  to 
England.  P.  then  redeposited  the  whole  of  the  fund,  in  pursuance  of  the  order  of 
the  Court  of  Session,  and  took  an  assi^ment  of  the  order  of  the  court,  and  after 
exhaustinff  the  process  in  Scotland  against  R.,  and  filing  to  enforce  payment  there, 
filed  a  billin  this  court :  — 

Held,  that  no  final  Judgment  had  been  obtained ;  that  this  court  would  enforce  a  fo- 
reign judgment  if  final ;  that  the  order  made  was  not  final,  and  that  this  court  would 
not  enforce  an  interlocutory  order  of  a  foreign  court ;  that  the  assignment  of  the 
order  by  parties  in  the  foreign  suit  did  not  render  them  the  less  necessary  parties  to 
this  suit,  and  created  no  separate  contract  between  Messrs.  P.  and  R. ;  and  that  this 
court  had  no  jurisdiction,  and  tlie  bill  was  dismissed,  with  costs.    PaxdY,  Roy,  12. 

See  DoMiGiL. 

CONSIDERATION. 

A  charge  created  by  C.  S.  upon  his  estates  to  secure  the  payment  of  a  sum  of  money 
borrowed  for  S.  H.  S.  is  a  good  consideration,  not  only  for  a  collateral  charge  upon 
the  estates  of  S.  11.  S.  to  indemnify  C.  S.  and  his  estate  from  the  payment  of  the 
money  borrowed,  but  also  for  a  settlement  of  the  S.  estates  upon  his  family.  Ford 
▼.  Stuart^  166. 

See  Principal  and  Surety. 
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CONSTRUCTION. 
Of  Fa/.] 

See  Will. 
Of  a  I>etd:\ 

See  Deed. 

CONTEMPT. 
See  Pbagtigb. 

CONTRACT. 
Bxgkt  to  dband<m,2 

See  C0XSIPEKAT1027.   Family  Settlement.    Spegifio  Pebfobmangk. 

CONTRIBUTORY. 
See  Baxtkbuptgt.    WiNpma-up  Agts. 

CONVEYANCE. 
See  Deed.    Husband  and  Wipe. 

CORPORATION. 
See  Joint  Stogk  Company.    Winding  up  Acts. 

COSTS. 

1.  Security  for,"]    Bill  by  a  feme  covert  by  her  next  friend :  — 

Ueld^  that  an  objection,  stated  in  the  answer,  that  the  next  friend  was  in  needy  circonk- 
stances,  and  that  security  for  costs  ought  to  be  given,  could  not  be  taken  at  the  hear- 
ing of  the  cause.    Monday  y.  Waghom^  1. 

2.  On  Appeal.']  Where  a  court  of  appeal  agrees  with  the  msun  part  of  tiie  relief 
granted  in  the  court  below,  it  will  not  depart  from  its  adjudication  of  the  costs,  ex- 
cepting in  a  very  strong  and  clear  case,    nlenkinsopp  v.  Slenkinsopp,  57. 

8.  On  judgment  by  Default.']  How  far  a  judgment  signed  at  law  for  de&ult  will  pre- 
vent the  obtaimng  an  order  of  course  for  taxation  of  costs  in  this  court;  and  whether 
such  order,  if  granted^  will  not  stay  execution  on  such  judgment —  qwzre.  Gtdye, 
in  re,  85. 

4.  Taxation  of]  The  non-compliance  with  an  order,  made  on.  terms  at  law,  to  tax  a 
solicitor's  bill  of  costs,  and  the  failure  of  other  proceedings  at  law  to  obtidn  renewed 
orders,  are  facts  which  ought  to  have  been  stated  when  applying  for  an  order  to  tax 
a  solicitor's  bills  of  costs  in  equity ;  and  the  omission  to  state  those  facts  is  a  ground 
for  discharging  the  order,  though  the  party  might  be  entitled  to  an  order,  upon  a 
special  appucation.    lb, 

5.  Taxation  of.]  A  receiver  in  a  suit  assigned  dividends,  to  which  she  was  entitled 
for  life,  to  her  sureties  as  surety  for  their  bond.  The  receiver  paid  the  balance  found 
due  fix)m  her  into  court,  and  the  recognizances  were  ordered  to  be  vacated.  The 
sureties  refused  to  reassign  the  dividends.  The  solicitors  of  the  sureties  delivered 
bills  of  costs  incurred  by  them  in  the  suit  The  receiver  had  borrowed  money  for 
her  support,  and  for  the  support  of  her  children,  and  had  executed  a  warrant  of 
attorney,  upon  which  judgment  was  entered  up.  The  creditor  threatened  execution, 
and  in  order  to  obtain  the  dividends,  the  receiver  paid  the  bills  of  costs  out  of  the 
dividends  which  had  accumulated  in  the  hands  of  the  trustees  of  the  settlement,  bat 
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gave  notice  that  she  did  eo  under  protest  and  without  prejudice  to  her  rights.  A 
corre^ndence  had  taken  place  between  the  solicitors  or  the  parties  respecting  tax- 
ation, which  ended  in  the  receiver  agreeing  to  pay  the  costs  of  it.  The  payment  was 
made  on  the  14th  of  August,  1850,  and  on  the  7th  of  June,  1851,  the  receiver  peti- 
tioned at  the  Rolls  for  an  order  under  the  statute  6  &  7  Vict  c.  73,  for  the  taxation 
of  the  bill,  alleging  that  it  was  paid  underpressure,  and  with  protest,  but  the  petition 
was  dismissed ;  and  on  appeal,  the  decision  below  was  aflirmed,  but  without  costs, 
the  authorities  being  conflicting.    Browne,  in  re,  102. 

6.  When  the  point  in  contest  was  sufficiently  raised  by  the  bill,  the  court  save  no  costs 
to  a  successful  defendant  who  brought  the  cause  to  a  hearing,  instead  of  demurring. 
HoUingworth  v.  Shakeshaft,  808. 

7.  Several  DefendanUj]  In  a  suit  against  several  persons,  A,  B,  and  G,  the  decree  di- 
rected an  issue  as  to  6,  and  reserved  the  costs  of  A  and  B,  and  the  *' subsequent" 
costs  of  all  other  parties,  and  further  directions.    G  was  successful  on  the  issue :  — 

Held,  that  he  was  entitled  to  all  his  costs.    Eice  v.  Gordon,  312. 

8.  Suit  brought  on  an  Overruled  Decision.']  A  decision,  on  the  authority  of  which  a 
suit  had  been  instituted,  being  overruled,  the  plaintiff  offered  to  dismiss  his  bill  with- 
out costs  :^ 

Held,  that  this  was  no  answer  to  a  motion  to  dismiss  for  want  of  prosecution,  and  that 
the  plaintiff  must  either  proceed  or  have  his  bill  dismissed  on  the  usual  teims.  Jxav^ 
cashire,  ffcBailwag  Co.  v.  Evans,  312. 

9.  To  a  Mortgagee,"]  Where  a  mortgagee,  instead  of  simply  filing  a  bill  to  enforoe  hia 
securities,  institutes  or  adopts  a  suit  for  a  general  aoininistration,  and  die  estate 
proves  deficient  the  costs  of  the  suit  aro  to  be  paid,  in  the  first  instance,  out  of  the 
estate.    Armstrong  v.  Storer,  818. 

10.  By  next  Friend^  Anew  next  friend  of  a  feme  covert  plaintiff  being  appointed,  it 
was  ordered,  that  the  fiinner  next  friend  should  give  securi^  for  the  costs  up  to  that 
time,  and  die  proceedings  were  stayed  in  the  meanwhile.  No  security  having  been 
given,  an  appucation,  that  in  default  of  the  security  being  completed  within  a  given 
tune,  the  buf  should  be  dismissed  with  costs,  was  refused.    Pagne  v.  Little,  839. 

See  Attornkt.    Pbagtice. 

CROSS  SUIT. 
See  Evidence. 

CREDITORS. 
Preference  of] 

See  LiKK. 

> 

DEBT. 
Meaning  of  in  Stat.  8  &  4  WiU.  4,  c.  104.] 

See  JomT-STOCK  Company. 


Collection  of  Restrained.] 


Amendment  of] 


See  Injttnctiok. 

DECREE. 
See  Amendment. 

DEED. 


When  Void,]  A  deed  executed  by  a  husband,  pending  proceedings  in  the 
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Court  for  tlie  purpose  of  preventing  the  snit,  if  successful,  from  affecting  his  pn^ 
pertj,  declarea  void,  and  all  arrears  of  alimony  directed  to  be  paid ;  hut  as  to  futore 
payments,  qucere.    Blenkiusopp  y.  Blenldnsopp^  57. 

Constmetion  of, 2 

See  Family  Sexjlemei^t.    Htisband  akd  Wife.    Timber.    Wi2n>m€hnp  Acts. 

DEMURRER. 
See  Fabties. 


DEVISE. 
See  Joint-Stock  Compant.    Will. 

DOMICIL. 

Original,  not  Lost,"]  A  Scotchman,  a  surgeon,  came  to  England  and  was  appointed 
hospital-mate  in  the  Haslar  Hospital.  He  subsequently  was  appointed  an  assnstaat 
surgeon,  and  afterwards  surgeon  on  board  various  ships  of  the  Royal  Navy.  He  was 
then  for  several  years  employed  under  the  Admiralty  on  board  various  convictrships, 
and  also  upon  medical  duties.  During  this  time  he  twice,  while  on  half-pay,  revisited 
Scotland  and  remained  there  up  to  the  time  of  obtsuning  employment,  but  he 
ultimately,  while  on  duty,  died  at  Malta :  — 

Held,  though  he  removed  all  his  goods  from  Scotland,  and  also  his  sister  and  only  rela- 
tion, and  never  afterwards  returned,  that  he  had  not  lost  his  domicil  of  origin. 
Broum  v.  Smithf  6. 

DONATIO  CAUSA  MORTIS. 

See  Fbomissort  Note. 

DOWER. 

Whether,  under  the  7th  section  of  the  Trustee  Act,  1850,  real  estate  can  be  ordered 
to  go  to  uses  to  bar  dower  in  &vor  of  the  cestui  pue  trust —  qucare,  Howard^  in 
re,  94. 

DURESS. 

Undue  Influence,"^  L.  F.  requested  her  nephew,  J.  L.  L.  to  come  and  reade  with  her. 
and  while  so  domg  she  altered  her  will  in  his  favor ;  she  subsequently  made  several 
other  alterations,  and  by  the  last,  the  greater  portion  of  the  property  she  had  power 
to  dispose  of  was  given  to  J.  L.  L.  and  his  two  brothers.  These  alterations  were 
made  oy  her  own  solicitor.  After  the  last  of  these  alterations,  she  executed  a  po9t 
obit  bond  for  15,000Z.  in  favor  of  J.  L.  L.  and  his  two  brothers.  This  was  done  by 
a  solicitor  unknown  to  her,  who  was  employed  at  her  request  by  J.  L.  L.  Differ- 
ences afterwards  arose  between  L.  F.  and  her  nephew  J.  L.  L.,  who  left  her  house. 
L.  F.  then  sent  for  her  own  solicitor,  and  without  taking  any  notice  of  the  bond,  al- 
tered her  will,  and  disposed  of  the  whole  of  her  property  among  other  persons,  and 
died  leaving  insufficient  to  pay  the  bond.  Her  scuicitor,  who  was  one  of  her  execi»> 
tors,  upon  communicating  tne  decease  of  the  testatrix  to  J.  L.  L.,  was,  for  the  first 
time,  infoxmed  of  her  having  executed  the  bond ;  and  upon  a  bUl  by  the  executors 
to  set  it  aside  :^ 

HM,  that  the  bond  was  obtained  by  undue  influence  and  upon  a  suppression  of  factB, 
and  was  void,  and  that  it  must  be  delivered  up  to  be  canc^ed,  wita  costs,  to  be  paid 
l>y  J.  L.  L.    Cooke  v.  Lamotte,  26. 
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EQUITABLE  LIEN. 
See  LiBK. 

EQUITY  OF  BEDEMFnON. 
See  FoBECLosuBS. 

ESTOPPEL. 
See  Family  Settlement. 

EVIDENCE. 

in  a  CroiS'SuiL']  Evidence  taken  in  an  ori^nal  suit  may  be  read  in  a  crosB-snit  under 
the  common  order,  the  court  having  judicial  notice  of  both  causefl.  Gray  t.  Haig^ 
199. 

See  Familt  Settlement. 

FAMILY  SETTLEMENT. 

A.  H.,  being  a  trustee  for  the  youn^r  children  of  S.  H.  S.,  advanced  a  sum  of  5,1 85L 
3«.  4d.  upon  the  security  of  certain  estates  in  Berkshire,  which  C.  S.  on  the  20th  of 
Janaaiy,  1882,  demised  to  A.  H.  for  800  years,  to  secure  the  repayment  The  money 
mm  borrowed  for  S.  H.  S.,  who  was  tenant  in  tail  of  the  S.  estates  in  remainder  ex- 
pectant on  the  death  of  his  mother,  the  tenant  for  life ;  and  on  the  2lBt  of  Januaiy, 
1882,  S.  H.  S.  demised  the  S.  estates  to  C.  S.  for  2,000  years,  to  indemnify  him  and 
the  Berkshire  estates  from  the  5,185/.  8«.  Ad.  and  interest,  secured  to  A.  H. ;  and  by 
deeds  dated  the  28d  and  24th  of  January,  1832,  in  further  compliance  with  an  agree- 
ment recited  in  this  deed,  he  settled  the  S.  estates  upon  various  uses,  for  the  benefit 
of  his  family.  On  the  death  of  the  tenant  for  life,  S.  H.  S.,  being  greatly  indebted 
to  6.  S.  F.,  executed  a  disentailing  deed,  and  conveyed  the  S.  estates  to  G.  S.  F., 
giving  him  a  power  of  sale  over  the  estates  as  a  security  for  the  money  due ;  this 
was  subsequently  confirmed  by  another  deed ;  and  in  a  suit  instituted  by  G.  S.  F., 
insisting  that  the  settlement  of  the  23d  and  24th  of  Januaiy,  1832,  was  voluntary 
and  void  against  the  subsequent  alienation  for  value  made  to  G.  S.  F.,  who  had  notice 
of  the  settlement : — 

Held,  that  the  agreement  made  by  S.  H.  S.  with  C.  S.  to  indemnify  him  agunst  the 
5,1 85Z.  3^.  4d,  and  to  settle  the  S.  estates,  was  such  as  this  court  would  specifically 
perform,  and  that  it  was  a  consideration  sufficient  to  support  the  settlement ;  that 
the  recital  in  the  deed  of  the  24th  of  January,  1832,  of  the  agreement  between  S  H. 
S.  and  C.  S.  was  sufficient  evidence  of  the  contract,  and  that  it  was  doubtful  if  evidence 
to  disprove  it  could  have  been  entertained ;  that  S.  H.  S.  and  C.  S.  were,  by  execut- 
ing the  deed,  estopped  from  alleging  that  the  recital  was  false ;  that  the  plaintiff  G. 
S.  F.  was  in  the  same  position  as  £  H.  S. ;  that  the  deeds  of  the  23d  and  24th  of 
'  January,  1832,  were  v^d,  and  not  voluntary  and  void  against  a  subsequent  purchaser 
for  value ;  and  the  bill  was  dinnissed  with  costs  against  the  children  of  S.  H.  8.  and 
the  defendants  resisting  the  plaindff's  demand,  but  without  costs  as  against  S.  H.  S. 
and  the  defendants  supporting  the  plaintiff.    Ford  v.  Stuart,  166. 

See  Fabent  and  Child. 

FATHEK 
Eight  to  Minor  ChUdren.] 

See  Parent  and  Child. 

FELON. 
See  Fabdok. 


608  INDEX 


Chancery. 


FEME  COVERT. 
See  CoBTa.    Husbakd  and  Wife.    Fabtzeb. 

FORBEARANCE. 

See  P&IKGIPAL  AND  SUBBTT. 

FORECLOSURE. 

Sale  tipon  a  BiU  to  Foreclose.']  Certain  tenements  were,  upon  a  loan  of  200Z.,  assigned 
by  the  owner  to  die  lender  for  a  long  term  of  years,  upon  trost  to  sell,  and  ont  of 
the  proceeds,  first,  to  pay  the  costs  of  sale ;  secondly,  to  pay  the  200/.,  and  interest ; 
and,  thirdly,  to  pay  the  surplus  to  the  owner.  The  deed  contained  a  covenant  by 
the  owner  to  pay  die  lender  the  200/.,  and  interest,  at  the  end  of  six  months ;  ana, 
also,  absolute  covenants  by  the  owner  for  title,  as  upon  a  mortgage,  and  fbr  quiet  en- 
joyment by  the  lender  after  default  Upon  a  bill  to  foreclose  the  equity  of  redemp- 
tion in  the  form.  No.  6,  of  schedule  A.  to  the  orders  of  April,  1850 : — 

Heldf  that  the  case  was  one  for  a  sale,  and  not  for  a  foreclosure.    Jenkin  v.  Bow,  297. 

FOREIGN  COURT. 
See  Conflict  of  Laws. 

FOREIGN  DEBT. 
See  Conflict  of  Laws. 


Waiver  of^ 


FORMALITIES. 
See  Wnn)iKa-up  Acts. 

FRAUDS  STATUTE  OF. 


Specific  Performance,']  Chum  for  specific  perfonnance  by  A  i^ainst  B.  The  claim 
stated  that  B  had  agreed,  by  writing,  to  demise  a  house  to  A  ror  a  certain  tenn,  at 
a  certain  rent ;  ancT that,  at  the  same  time,  A  had  agreed  by  parol  to  pay^  B  a  pre* 
mium  of  200/.  The  claim  prayed  that  B  might  grant  A  a  lease,  A  onering  to  pay 
the  premium  agreed  on  by  parol.  Claim  dismissedi  as  being  in  contravention  of  the 
Statute  of  Frauds.    Martin  ▼.  Ptfcro/t,  110. 

FRAUD. 

See  Dbbb.    Dxjbbbb.    Husbakd  akd  Wife.   Injukctiok.  Pabeitt  and  Child. 

Pabties. 

GIFT. 
See  Will. 

GUARANTY. 
See  Pbincifal  and  Subety. 

GUARDL/LN. 
See  Infant. 


By  a  Father.} 
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HABEAS  CORPUS. 
See  Parent  and  Child. 

HUSBAND  AND  WIFE. 


1.  Power  of  Wi/e.l  A  testator,  hj  his  w9I,  devised  his  real  estate  for  the  benefit  of 
the  children  of  his  heiress  at  law,  a  married  woman.  A  bill  was  filed,  on  behalf  of 
the  children,  to  have  the  trusts  of  the  will  executed.  The  heiress  at  law  entered  a 
caveat  against  probate,  but  did  not  proceed.  She  and  her  husband,  who  were  de- 
fendants to  the  suit,  admitted,  in  their  jdint  answer,  the  due  execution  of  the  wilL 
She  and  her  husband,  in  her  right  as  heiress,  broucht  an  action  of  ejectment  against 
the  trustees  of  the  will,  but  aflerwards  discontinued  it,  and  were  ordered  to  pay  the 
costs.  At  the  hearing  of  the  cause  in  chancery,  an  issue  devisavU  vel  non  was,  on  her 
application,  granted,  her  adult  children  being  directed  to  be  plaintiff's.  The  record 
was  withdrawn  bv  them  just  before  the  time  of  the  trial,  and  the  trustees  were  then 
directed  to  the  plaintifis.  The  heiress  and  her  husband  appealed  from  this  order 
unsuccessfully,  their  petition  beins  dismissed.  Just  before  the  time  for  the  trial  of 
the  issue,  the  heiress  at  law  and  her  husband  petitioned,  alleging  that  the  testator 
was  unduly  influenced  against  them  in  making  his  will,  and  that  they  had  not  tried 
the  issue  at  the  earnest  solicitation  of  their  adult  children,  and  praying  that  the  or- 
ders relating  to  the  proceeding  to  the  trial  of  the  issue  might  be  discharged,  the  pe- 
titioners undertaking  to  admit  the  validity  of  the  will,  and  sul^mittin^  to  the  execu- 
tion of  the  trusts  of  the  same,  and  praj-ing  that  all  costs  of  and  relating  to  such  or- 
ders might  be  costs  in  the  cause.  The  cause  and  this  petition  came  on  for  hearing 
together,  and  on  the  14th  of  February,  1833,  a  decree  establishing  the  will  was  made, 
and  on  the  petition  an  order  was  made,  "  the  heiress  at  law,  by  her  counsel,  consent- 
ing," in  conformity  with  the  prayer  of  the  petition.  Further  proceedings  were  a& 
terwards  taken  by  her  and  her  husband,  botn  in  the  ecclesiastical  court  and  at  eomp 
mon  law,  which  fiuled,  and  she  was  enjoined  by  this  court  from  taking  any  further 
proceedings  for  the  recovery  of  the  real  estate.  On  the  18th  of  Januaxy,  1851,  she 
obtained  leave  to  present  a  petition  of  rehearing  of  the  decree  or  order  of  the  14th 
of  February,  1833,  and  on  the  29th  of  January,  she  obtained  an  order  for  setting  it 
down.  On  the  29th  of  May  the  order  of  the  ISth  of  January,  for  a  rehearing,  waa 
discharged,  on  the  ground  of  the  acquiescence  of  the  heiress  in  the  former  proceed- 
ings, and  the  petition  was  ordered  to  be  taken  off  the  file.  From  this  last  order 
she  appealed :  — 

Heldj  that  the  heiress  at  law  being  a  married  woman  could  not  contract  not  to  have  the 
cause  reheard,  nor  could  she  oy  her  conduct  be  in  any  way  bound,  nor  could  her 
consent  inserted  in  the  order  of  the  14th  of  February,  1833,  in  any  way  prejudice 
her  right.     Turner  v.  Turner,  75. 

2.  Practice,']  Held,  also,  that  the  petition  of  rehearing  must  be  restored  to  the  file. 
lb, 

3.  Alteration  of  Decree.']  Held,  further,  (on  the  rehearing,)  that  the  decree  of  the 
14tli  of  February,  1833,  must  bo  varied  by  striking  out  the  consent  of  the  heiress  at 
law  and  adding  words  reserving  to  her,  if  she  should  survive  her  husband,  and  to  her 
heirs  if  she  should  die  in  his  lifetime,  the  right  to  dispute  the  wilL    lb, 

4.  Costs.']  Held,  also,  that  although  the  decree  was  inoperative  agsunst  the  heiress  at 
law  to  oind  her  inheritance,  it  was  conclusive  as  against  the  husband  as  tenant  by  the 
curtesy  to  the  extent  of  his  estate ;  the  decree  being,  in  fact,  a  bar;pin  that  aU  hia 
and  his  wife's  costs,  to  which  he  was  alone  liable,  should  be  costs  m  the  cause,  he 
agreeing  that  they  would  no  longer  dispute  the  will,    lb, 

5.  Deed  to  ITushand.]  Deeds  of  gifl  by  a  wife  to  her  husband  of  property  over  which 
she  has  power  of  appointment  are  regarded  by  the  court  with  jealousy,  and  inquiries 
will  be  directed  as  to  the  circumstances  under  which  they  were  executed.  Nedby  v. 
Nedhy,  106. 

6.  Onus  Probandi.]  Where  a  wife  makes  a  deed  of  gift  to  her  husband  of  property 
over  which  she  has  a  power  of  appointment,  and  the  deed  is  aflerwards  impeached 
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by  her,  the  harden  lies  on  her  of  showing  that  the  circumstances  were  such  as  ooffht 
to  invalidate  it,  and  the  harden  does  not  lie  on  the  husband  of  showing  that  the  cv 
cumstances  were  such  that  it  ought  to  be  supported.    lb. 

7  Deed  InvaUd.']  Property  was  settled  on  A,  a  married  woman,  for  her  life,  wiUi  re- 
mainder to  sucn  uses  as  she  should  by  deed  appoint  A,  by  deed,  dated  in  1821,  ap- 
pointed the  reyersion  to  B,  her  hnsliand ;  and  in  1836  filed  a  l»Il  to  haye  the  deed 
set  aside.  The  circumstances  relied  on  by  A  were,  that  the  deed  had  been  prepared 
by  B's  solicitor,  that  it  had  not  been  read  oyer  at  the  time  of  the  execution,  and  the 
eyidence  of  one  of  the  attesting  witnesses  that  she  was  agitated  and  distressed  at 
the  time  of  the  execution,  and  signed  it  in  a  reluctant  manner :  — 

Heldf  that  these  circumstances  were  not  such  as  to  inyalidate  the  deed.    Ih, 

8.  Deed  of  Separation,']  By  a  deed  of  separation  between  husband  and  wife,  the  has- 
band  covenanted  with  a  trustee  for  the  wife  to  assign,  upon  trusts  therein  referred 
to,  one  moiety  of  all  property  which  should  afterwards  come  to  her,  or  Idm  in  his  mar- 
ital right ;  and  it  was  agreed  that  the  other  moiety  of  all  such  property  should  be- 
long to  the  husband :  — 

Held,  that  this  covenant  did  not  extend  to  property  afterwards  given  by  the  trustee  of 
the  deed  to  the  wife  for  her  separate  use,  so  as  to  entitle  the  husband  to  a  moiety  of 
such  property.    Ker  v.  Ruxian,  220. 

9.  Separate  Property,"]  Bill  against  a  married  woman,  living  separate  from  her  hus- 
band, seeking  to  charge  her  separate  property  in  respect  of  rent  accrued  due  for  ac- 
tual occupation  under  an  agreement,  to  take  a  lease,  and  in  respect  of  rents  to  accrue 
in  future  under  tha  agreement,  was  treated  by  the  court  below  as  a  bill  for  specific 
performance ;  and  a  reference  of  title  was  ordered.  On  appeal,  the  relief  as  to  fu- 
ture rent  was  abandoned  at  the  bar,  and  the  court  reversed  the  order  for  a  reference, 
and  declared  the  separate  estate  liable  to  the  past  rent     Gaston  v.  FrankuTny  226. 

10.  Wif^s  Equity  to  Settlement,]  Where  the  husband  was  insolvent,  and  there  had 
been  no  settlement  on  the  wife,  nor  had  the  husband  received  any  thing  in  right  of 
his  wife  previously,  the  court  directed  the  settlement  for  her  separate  use  for  ufe  of 
one  clear  moiety  of  the  sum  of  1,000/.  coming  to  the  wife ;  the  costs  to  come  out  of 
the  other  half,  and  the  residue  thereof  to  go  to  the  assignees  of  the  husband.  Bag' 
show  y.  Winter,  272. 

11.  Carter  v.  Taggart,  9  £ng.  Hep.  167,  observed  upon.    Ih. 

12.  Release  hy  bothJ]  The  release  by  husband  and  wife  of  a  sum  of  money  secured 
by  bond  to  A,  and  payable  to  the  wife  ailer  A's  death,  held  not  binding  on  the  wife 
on  her  surviving  both  A  and  her  husband.    Rogers  v.  Acaster,  300. 

18.  Release  of  Husband.]    When  afeme  covert  is  entitled  to  a  reversionary  interest  in 
a  chose  in  action,  the  release  of  the  husband  is  as  inoperative  as  his  assignment,  to 
-  bind  his  wife's  right  by  survivorship.    /  b. 

See  Costs.    Feme  Covebt.    Parties. 

ILLEGITIMATE  CHILD. 
See  Leoact. 


INCOME  TAX. 
See  Annuity. 

INFANT. 

1.  Guardian  ad  litem.]  Motion  for  the  appointment  of  a  guardian  ad  litem  for  infimt 
defendants  without  their  appearance  in  court,  no  reason  being  given  for  their  not 
appearing,  refused     Crabhe  v.  Moxhay,  156. 
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%  Legacy  to.]  A  legacjr  of  10/.  to  an  infant  for  mourning  may  be  directed,  by  a  de- 
cree on  further  di^tioni,  to  be  paid  to  the  fiither,  he  undertaking  to  apply  it  for  the 
benefit  of  the  infitnt    Ker  y.  RwOon^  220. 

8.  Repairs  on  his  EstcUe,']  The  court  will  order  a  reference  to  the  Master  to  inquire 
whether  it  it  for  the  interest  of  an  in&nt  petitioner  to  expend  money  in  repairs  of 
real  estate  of  which  he  is  tenant  in  tail  in  expectancy.    Hood  v.  Bridport^  271. 

See  Parent  and  Chiuo. 


INJUNCTION. 

1.  Promise  to  Forego,"}  L.  IkL,  while  a  feme  sole,  became  the  owner  of  a  bond  and  war* 
rant  of  attorney,  upon  which  judgment  had  been  entered  up,  which  the  plaintiff,  J. 
W.  B.  M.,  had  dyen  to  secure  the  repayment  of  1,200/.,  and  she  repeatedly  pro- 
mised not  to  enforce  the  securities,  upon  which  the  plaintiff,  J.  W.  B.  M.,  contracted 
irreyocable  engagements.  L.  M.,  after  her  marriage,  jointly  with  her  husband,  took 
proceedings  at  law  against  J.  W.  B.  M.  to  enforce  payment  of  these  securities ;  and 
upon  a  biff  filed  by  him :  — 

Beklj  that  as  L.  M.  had  by  her  representations  induced  J.  W.  B.  M.  to  enter  into 
irreyocable  engagements,  she  could  not  repudiate  her  assurances,  and  the  co^irt 
granted  a  perpetual  injunction  to  restrain  her  proceeding  to  enforce  payment,  and 
directed  satLsmction  to  be  entered  upon  the  judgment,  with  costs.  Money  y.  Jordtn^ 
162. 

2.  To  restrain  eoUecHon  of  a  Debt.']  The  court  will  restnun  a  part^  from  enforcing  a 
legal  claim  where  promises  have  been  made  to  the  person  le^ly  liable,  not  to  en- 
force it,  upon  the  faith  whereof  obligations  haye  been  entered  mto.    /5. 

INSURANCE. 

Insurable  InteresL]  A  testator  bequeathed  certain  chattels  to  A,  and  afterwards  in- 
sured them  from  loss  by  sea.  Tike  testator  embarked  with  these  goods  in  a  ship, 
which  was  totally  wrecked,  and  he  and  the  chattels  perished  together :  — 

Heldj  that  A  had  no  interest  in  the  money  recoyered  oy  the  executors  from  the  insu- 
xanoe  office*    Durrant  y.  Fnend,  2. 

INTEKEST. 

Against  ExecutorsJ]  An  executor  may  be  chained,  on  further  directions,  with  interest 
on  his  balances,  though  it  be  prayed  by  the  buL    HoUingsworth  y.  Shakesha/tf  308. 

Action  for  J] 

See  MoRTOAGE. 

INTERPLEADER 

Relief  J  G.  P.,  the  elder,  was  the  owner  of  one  third  of  a  ship,  Messrs.  S.  M.  k  Co., 
of  Calcutta,  were  the  owners  of  another  tUrd,  and  were  mortgagees  of  the  other 
third,  of  which  G.  P.,  the  younger,  was  the  owner.  R  I.  &  Co.,  of  London,  were 
the  agents  of  S.  M.  &  Co.,  and  they  appointed  Messrs.  T.  the  ship's  brokers,  who  as 
such  receiyed  the  freight,  which  amounted  to  2,721/.  2s.  7  l-2d.,  and  pud  one  third, 
907/.  Os,  \0d^  to  G.  r.  ^e  elder.  R.  I.  &  Co.,  accepted  seyeral  bills  of  exchange 
drawn  against  this  freight,  and  before  they  became  due,  stopned  payment  S.  M.  & 
Co.  also  stopped  payment,  and  finally  became  insolyent  Claims  were  then  made 
upon  Messrs.  T.  for  the  whole  freight  by  R  L  &  Co.,  and  also  by  the  holders  of  the 
bills  drawn  by  them,  as  well  as  on  behalf  of  S.  M.  &  Ca  and  G.  P.  the  younger,  and 
upon  a  bill  filed  by  Messrs.  T.,  that  the  defendants  might  interplead  in  xespeot  of 
the  1,814/.  U  9d.:  — 
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BMf  that  no  decree  could  be  made  in  the  snit  to  compel  the  plamtiiTs  to  bring  the  en* 
tire  freight  into  court;  that  as  no  d^endant  askea  to  have  the  bill  dismisfled,  the 
court  must  make  a  decree  of  interpleader;  and  that  such  decree  would  ovfy  protect 
them  to  the  extent  of  1,8  Uf.  Is.  9<f.    Toubnin  y.  Reid,  44. 

INTERLOCUTORY  ORDER. 
See  CoKFLiCT  oj*  Laws. 

JOINT  STOCK  COMPANY. 

1.  Contributory.']  One  clause  of  a  joint-stock  company's  partnership  deed  declared 
that  no  meml)er  should  in  any  case  (as  between  lumself  and  the  partnership)  be  lia- 
ble for  any  debts,  calls,  or  demands  upon  the  said  company  afber  he  should  haye 
ceased  to  be  a  member,  **  saye  only  and  except  for  and  in  respect  of  any  sum  or 
sums  which  he  shall  or  may  be  liable  to  pay  by  reason  of  any  forfeiture,  penalty,  or 
misconduct"  A  subsequent  clause  declared,  that  after  tranaer  '<  the  former  or  hist 
proprietor  thereof  shall  thenceforth  be  foreyer  acquitted  and  discharged  of  and  from 
all  covenants,  agreements,  regulations,  obligations,  and  liabilities  whatsoeyer  "  in  re- 
spect of  the  shares  transferred,  "  saye  only  m  respect  of  aoy  penalty,  forfeiture,  or 
liability  which  shall  have  been  previously  incurred  by  him,  her,  or  iJiem  in  reg^ird 
thereto." 

Hddj  first,  tiiat  the  saying  as  to  liability  in  the  first  clause  meant,  in  respect  of  any  per- 
sonal liability  of  the  member  to  the  company.     Croxton^  ex  partem  227. 

2.  Construction  of  Deed,]  Secondly,  that  the  saying  in  the  latter  clauae  must  be  constru* 
ed  to  mean  the  same  personal  liability,  for  that  to  giye  it  a  larger  construction  would 
be  to  annul  the  discharge  flrom  liability  previously  given.    lb. 

ft.  Contributory,"]  A  person  having  applied  for  and  accepted  an  allotment  of  shares 
in  a  completely  registered  joint«tock  company,  paid  a  deposit  on  the  shares  allotted, 
but  ^d  not  sign  the  deed  of  settlement  of^the  company,  oy  which  it  was  provided, 
inter  aliay  that  immediately  upon  the  execution  of  such  deed,  the  person  executing 
the  same  should  be  forthwith  entered  on  the  register  of  shareholders,  and  duly  re- 
turned to  the  loint-stock  registry  ofiice,  under  the  provisions  of  the  R^stration  Act, 
and  should  thenceforth,  but  not  before,  assume  the  liabilities  and  privileges  of  a 
shareholder.  The  directors  of  the  company  nevertheless  entered  the  name  of  the 
allottee  upon  the  register,  and  returned  it  to  the  registry  office :  — 

Held,  that  the  allottee  was  properly  placed  upon  the  Est  U  contributories  to  the  debts 
and  liabilities  of  the  company.     leUand,  ex  parte,  281. 

.4.  Contributory.]  The  partner  in  a  joint-stock  company,  by  their  deed  of  partnership, 
in  1830,  covenanted  for  themselves  respectively,  that  the  company  thereby  agreed  to 
be  formed  should  continue  for  the  term  of  ninety-nine  years  from  its  formation,  un- 
less sooner  dissolved  as  therein  provided.  The  shares  were  to  be  deemed  personal 
property,  and  there  was  to  be  no  right  of  survivorship,  and  the  shareholders  were 
to  be  entitled  to  profits  and  liable  to  losses  in  proportion  to  their  shares.  A  propri- 
etor of  shares  died  in  1838,  leaving  both  real  and  personal  property,  and  having  bj^ 
his  will  devised  the  real  property.  For  several  years  the  executrixes  received  divi- 
dends upon  the  shares,  as  executrixes.  The  company  subsequently  fell  into  diffi- 
culties and  was  dissolved,  and  its  afiairs  were  ordered  to  be  wound  up  under  the 
Winding-up  Acts.  It  wsCs  admitted  that  no  liability,  for  which  contribution  was 
sought,  existed  at  the  death  of  the  testator,  but  were  all  incurred  subsequently. 
The  personal  estate  having  been  all  exhausted,  the  question  was,  whether,  under 
the  Stat.  3  &  4  WilL  4,  c.  104,  the  devisees  were  liable  in  respect  of  the  real  estate, 
for  debts  of  the  testator  not  due  at  his  death,  but  subsequenQy  accruing  due  under 
his  personal  covenant :  — 

Held,  reversing  the  decision  of  the  court  below,  that  the  devisees  of  the  real  estate 
were  properly  placed  on  the  list  of  contributories.    Homer,  ex  parte,  257. 

6.  Stat.  3^4  Will.  4,  c.  104.]  The  true  construction  of  the  stat  3  &  4  Will.  4^  c.  104, 
is,  that  it  charges  aU  debts  of  every  description  on  the  real  estate  of  the  testator ; 
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therefore  a  debt  accruing  after  the  death  of  the  testator,  but  arising  out  of  a  previ- 
ous obligation,  is  a  debt  within  the  meaning  of  that  act    lb. 

See  Pabties.    Winding-up  Acts. 

JOINT  TENANT. 
See  Will. 


JUDGMENT. 

Judge's  Order. "]    A  was  entitled  to  a  sum  of  stock  carried  over  to  his  account  in  a  suit. 

B,  a  judgment  creditor  of  A,  obtained  a  judge's  order  under  the  1  &  2  Vict.  c.  110, 

charging  the  stock,  and  then  filed  a  claim  against  A,  and  served  him  with  it    The 

claim  was  brought  on,  and  A  did  not  appear :  — 
Held,  that  B  could  not  obtain  the  stock  without  a  petition  to  be  presented  in  the  suit, 

but  that  it  was  not  necessary  to  serve  A  with  the  petition.    Reece  y.  Taylor,  127. 

JURISDICTION. 
See  Conflict  of  Laws. 


LACHES. 
See  Railways. 

LANDLORD  AND  TENANT. 

1.  Lease."]  In  carrying  an  informal  contract  for  a  lease  into  effect,  the  Master  will  be 
directed  to  regard  previous  leases  containing  special  covenants.  BeU  v.  Barchard, 
67. 

2.  Specific  Performance.]  A  landlord,  hj  memorandum,  agreed  to  cancel  a  lease  for  four- 
teen years,  containing  special  covenants,  and  to  grant  a  new  lease  for  twenty-eight 
years  at  a  reduced  rent  After  the  decease  of  the  landlord,  the  solicitors  of  the 
devisee  and  tenant,  to  avoid  a  suit,  agreed  that  the  term  should  be  reduced  to  twenty- 
one  years ;  but  upon  the  draft  being  sent,  the  lessor  refused  to  forego  a  covenant  not 
to  assign  the  lease  without  consent    Upon  a  claim  by  the  tenant :  — 

Heldf  that  he  was  entitled  to  a  specific  performance,  and  though  the  letter  of  proposed 
arrangement  by  the  tenant  said,  ^*  the  lease  to  contain  all  covenants  usual  and  ordi- 
nary m  farming  leases,"  it  was  referred  to  the  Master,  who,  in  settling  the  lease,  was 
to  have  regard  to  the  lease  previously  held  by  the  tenant    lb. 

8.  Agreement.']  In  consideration  of  200/.  premium  paid  by  A,  a  lease  was  granted  to 
A  of  a  house  at  a  certain  rent  for  a  certain  term.  This  term  expired.  B  agreed  to 
grant  A  a  lease  for  a  certain  term  at  a  certain  rent,  under  and  subject  to  the  same 
covenants,  clauses,  and  a^eements  as  were  contained  in  the  old  lease :  — 

Held,  that  this  agreement  did  not  include  the  term  that  A  should  pay  B  a  preminm  of 
200/.    Martin  v.  Pycroft,  110. 

4.  Renewal  of  Lease.]  The  vendor  of  leaseholds,  held  under  an  ecclesiastieal  corpo- 
ration, previously  to  his  contract  for  sale,  was  in  treaty  with  the  lessors  for  a  renewal 
of  the  lease,  and  continued  such  treaty  after  the  contract :  — 

Held,  that  this  did  not  throw  upon  him  the  obligation  of  procuring  such  renewal  finr 
the  benefit  of  the  purchaser.    Monro  y.  Tayhr^  1 75. 

LAND  OWNER 
See  Railways. 
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See  LAin>LOBD  and  Txnakt. 

LEASEHOLD. 

See  Will. 

LEGACY. 

1.  Set-Off.  A  testator  eave  his  refiduary  estate  e<]iia]]}r  among  his  six  children, 
and  directed  that  sums  of  money  appearing  by  his  pnyate  leger  to  be  doe  finom  them, 
dionld  in  the  division  be  brought  into  account:  — 

Held,  that  allowance  must  be  mi^e  for  all  sums  appearing  due,  though  they  were  ba> 
red  by  the  statute  of  limitations.    Ro9e  v.  GouIOf  10. 

2.  lUegitimate  San,']  A  testator  gave  the  residue  of  his  estate  to  B,  the  interest  to  be 
paid  to  her  until  ner  first-bom  son  should  attain  the  ase  c^  twenty-one  years ;  one 
half  of  the  said  principal  sum  then  to  be  paid  to  her  sJoresaid  son,  the  oUier  hiedf  to 
be  pud  to  his  mother.  Should  his  mother  die  before  the  said  son,  the  whole  to  be 
paid  to  him.  Should  the  aforesaid  son  die  before  his  mother  his  share  to  go  to  her. 
B  had  one  illegitimate  son  at  the  date  of  the  will,  who  was  maintained  by  the  testa- 
tor:— 

Seldf  that  this  aom  was  not  entitled  under  the  above  bequest    Durrant  t.  JFWen^,  2. 

See  Ankuitt.    Will. 

LEX  LOCI 
See  Ck)NFLiCT  of  Laws. 


LIEN. 

1.  Preference  of  CredUon.']  A  opened  an  account  with  a  bank,  it  being  agreed  that 
he  should  be  allowed  to  overdraw  to  a  certain  amount,  but  that  for  fUrther  overdraws 
beyond  that  amount  he  should  find  security.  A  overdrew  beyond  the  specified 
amount  without  depositing  any  securify ;  the  bank  pressed  for  payment  of  the  whole, 
or  at  least  a  portion,  of  the  balance.  A,  in  reply,  wrote  to  the  manager  to  state  that 
the  arrival  or  the  ship  Tagus,  which  was  daily  expected,  would  put  him  in  ample 
funds  to  adjust  the  account,  and  inclosed  a  pobcy  on  the  cai^  of  the  Tagus  for  5,000^1, 
indorsed  payable  to  the  manager  of  the  bank : — 

Held,  that  this  was  not  such  a  specific  appropriation  of  the  caijgo  of  the  Tagus  as 
would  give  the  bank  a  lien  upon  it  in  preference  to  other  creditors  of  A.  Janes  r. 
Starkey,  285. 

2.  To  constitute  a  lien  on  any  property,  there  must  be  a  clear  agreement  for  the  spe- 
.  cific  appropriation  of  that  property.    lb. 

8.  SenibUf  the  leaning  of  the  court  is  against  creating  partial  liens  in  mercantile  trans* 
■ctionB.    lb. 

LIMITATIONS,  STATUTE  OP. 
See  Leoact. 

LUNATIC. 
1.  Traverse  of  Inquisition*']    It  is  a  matter  of  right  that  a  person  found  lunatic  under 
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mn  inquiflition  aballf  if  defliitms,  hare  a  trayene  of  the  inouisition.  Tkb  Lord  Chan- 
ceUor  has,  nevertheleaB,  a  diacredoa  to  exercise  upon  tne  application  for  the  writ 
being  made  to  him,  as  to  whether  the  writ  ought  to  issue  in  the  particular  case.  But 
the  court  will  not,  in  exercising  this  discretion,  enter  into  the  question  of  whether 
the  lunac^r  was  or  was  not  proved  before  the  jury,  but  merely  ascertain,  by  a  per- 
sonal examination  of  the  lunatic,  whether  he  is  capable  of  volition  in  the  matter, 
and  whether  he  really  desires  the  traverse.     Cummingf  in  re,  202. 

2.  SembUy  if  the  court,  upon  the  examination  of  the  hmatic,  entertains  a  doubt  as  to 
the  existence  of  a  desire,  on  the  part  of  the  lunatic,  to  traverse,  the  court  will  look 
to  other  matters  in  fonning  its  determination,    lb. 

8.  QtMET^,  whether  it  is  necessary  for  a  lunatic,  found  so  by  inquisition,  who  is  desirous 
of  traversing  the  inquisition,  to  come  by  petition  to  the  Chancellor,  under  the  6  Greo. 
4,  c.  58,  or  whether  he  may  go  direct  to  tiie  petty-bag  office  and  lodge  his  traT« 
erse?    Ih. 

4.  Jnqmition.']  An  application  hj  persons  interested  under  a  settlement  executed  ten 
vears  back  oy  an  alleged  lunatic,  for  leave  to  attend  by  counsel  at  the  inquisition 
allowed ;  the  object  of  the  commission  being  to  cany  the  lunacy  back  over  a  period 
of  thirty-five  years.    Richard»i  ex  parte,  280. 

MERGEB. 

X.  Noi  Presumed.'l  Meiger  of  a  chaise  in  the  inheritance  is  not  to  be  assumed,  if  it 
would  be  contrary  to  the  interest  of  the  owner  of  the  estate  and  charge.  Dams  t. 
&rrett,dl7. 

2.  Priority  of  SecuriHesJ]  A  devised  an  estate  to  his  heir,  who  in  hu  own  right,  had 
a  charge  on  it  The  ndr  bought  up  an  incumbrance  on  the  estate  amounting  to 
11,666?.,  for  2,000Z:  — 

Held,  that  he  was  entitled  to  the  full  amount  as  against  the  other  incumbrancers,  on  the 
estate,    lb. 

MARRIED  WOMAN. 

See  FsiiE  Coyebt.    Husband  A2a>  Wifb. 


MISDESCRIPTION. 
See  Will. 

MISJOINDER. 

See  MULTIFABIOUSZTESS. 

MISREPRESENTATIONS. 
See  Pabties. 

MORTGAGE. 

1.  Arrears  of  Interest']  Where  there  is  a  mortgage  of  land,  and  a  covenant  by  the 
xnortgagor,  for  himself  and  his  heirs,  to  pay  the  mortgage-money  and  interest,  if  there 
has  been  no  payment  for  a  long  period,  the  land  is  only  charged  wi^  six  years'  ar- 
rears of  interest  under  the  8  &  4  Will.  4,  c.  27,  s.  42,  but  twenty  years'  arrears  may 
be  recovered  by  an  action  on  the  covenant  under  the  3  &  4  Will  4,  c.  42,  s.  8.  Elvy 
T.  Norwood,  224. 
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2.  Tachmg.']  In  such  a  case,  in  a  suit  bj  the  heir  of  the  mortgagor  to  redeem,  the 
mortgagee  may  tack  tiie  personal  liabihty  on  the  covenant  as  against  the  heir.    Ib» 

S.  Secus,  if  the  suit  were  hj  the  mortgagor  himself,  semMe,    lb. 

4.  Trustee  ActJ]  A  mortgage  in  fee  was  made  of  real  estate.  The  mortga^r  died, 
having  devised  the  estate  to  an  in&nt.  A  claim  of  foreclosure  was  filed  hy  uxe  mort- 
gagee against  the  infant,  and  an  order  for  sale  was  made  therein.  A  petition  for  a 
vesting  order,  under  the  7th  section  of  the  Trustee  Act,  1850,  was  disimssed,  on  the 
ground  of  its  being  unnecessary.     Williams^  in  re,  95. 

See  Family  Settlement.    T&ustees. 


MORTMAIN. 

Void  Gift.']    The  testatrix  gave  the  residue  of  her  personal  estate  to  trustees,  to  apply 

the  same  towainis  ^^  establishing  a  school : "  — 
Heldy  that  the  gift  was  void  under  the  Mortmain  Acts.    Zongstaffy.  Eennison,  267. 

MULTIFAKIOUSNESS. 

The  joining  in  a  claim  parties  whose  interest  is  contin|;ent,  to  ask  for  the  preservation 
of  a  fund  is  not  multiiarious,  or  a  misjoinder  of  parties.    Ikwies  t.  Dames,  199. 

NEXT  FRIEND. 
Liability  for  Costs.'} 

See  Costs. 


PARDON. 

Effect  of.']  A  convict  sentenced  to  death  for  felony,  which  sentence  was  commuted  to 
transportation  for  life,  received  a  conditional  free  pardon  in  the  penal  colony :  — 

Held,  that  such  pardon  did  not  alter  the  effect  of  the  attainder  in  vesting  his  property 
in  the  crown.     Church,  ex  parte,  240. 

PARENT  AND  CBDDLD. 

1.  Family  Settlement,']  This  court  will  not  support  the  resettlement  of  fknily  estates 
between  a  father  and  son  when  the  father  obtains  extensive  advantages  to  the  preju- 
dice of  the  son  and  his  family,  in  the  absence  of  unenuivocal  proof  that  the  whole  of 
the  facts  were  known  to  the  son,  that  the  purposes  of  the  deed  were  iiiUy  explained 
to  him,  and  the  operation  of  the  respective  provisions  known  to  him.  Hoghton  v. 
Eoghton,  1S4. 

2.  Where,  therefore,  a  resettlement  of  family  estates  was  made,  in  which  the  son,  as 
tenant  in  tail,  joined  and  resettled  the  estates  to  such  uses  as  the  &thcr  and  son 
should  jointly  appoint,  with  remainder  to  the  father  for  life,  with  remainder  to  the 
son  for  life,  with  remainder  to  the  first  and  other  sons  of  the  son  successively  in  tail 
male,  with  remainder  to  such  uses  as  the  father  surviving  should  appoint,  with  re- 
mainder to  the  second  and  other  sons  of  the  father  for  life,  with  remainder  to  their 
first  and  other  sons  in  taul  male,  with  remainder  to  any  other  son  of  the  father  in  tail 
male,  with  remainder  to  the  daughters  of  the  father  successively  for  life,  with  remain- 
der to  the  first  and  other  sons  of  each  daughter  successively  in  tail  male,  with  remain- 
der to  the  father  in  fee ;  and  power  was  reserved  to  the  father  to  appoint  by  deed 
or  will  a  jointure  of  2,000/.  per  annum  for  any  future  wife,  to  be  reduced  to  I,500/L 
per  annum  in  case  he  appointed  500/.  per  annum  in  favor  of  any  stranger,  it  was  set 
aside.    lb. 


\.  But  various  arrangements  for  the  relief  of  the  family  estates  from  existing  burdens, 
though  the  father  obtained  some  advantages,  were  supported,  on  the  ground  that  the 
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4.  EvideneeJ^  AffidAvits  under  the  13  &  14  Vict.  c.  85,  not  admitted  to  prove  that  the 
son's  marnage  was  entered  into,  on  the  faith  of  that  resettlement   lb, 

5.  Habeas  CorpusJ]  A  &ther  left  his  home  where  he  was  residing  with  his  wife  and  child- 
ren, infants,  four  daughters  then  ten,  nine,  ci^ht,  and  four  rears  of  age,  and  two 
sons  aged  six,  and  three  years.  He  was  appreoended,  committed,  and  arraigned  for 
the  commission  of  an  unnatural  crime,  but  no  witnesses  appearing  he  was  accqitted. 
He  immediately  left  England  and  remained  abroad  eight  months.  Five  years  after 
the  trial  he  petitioned  tms  court  praying  that  his  wife  might  be  ordered  to  deliver  up 
the  children  (the  dauj^hters  being  fifteen,  fourteen,  thirteen,  and  nine  years  old,  and 
the  sons  eleven  and  eightyears,)  and,  if  necessary,  that  writs  of  habeas  corpus  might 
issue  for  that  purpose.  The  petition  was  supported  by  the  affidavit  of  the  petitioner, 
and  was  served  on  the  wife  only  Affidavits  were  filed  on  behalf  of  the  respondent, 
and  amongst  them  an  affidavit  of  the  solicitor  of  the  wife,  who  had  been  solicitor  for 
the  petitioner,  and  in  that  capacity  had  interviews  with  him  while  in  eaol  awaiting 
his  trial,  offering  to  state  conversations  that  took  place  between  them,  if  authorized 
by  the  petitioner  so  to  do,  and  an  affidavit  by  anotner  witness  referring  as  an  exhibit 
to  the  aeix)8itions  taken  before  the  magistrates.  The  petitioner  himself  made  two 
affidavits  in  reply,  in  one  of  which  he  denied  the  charge  against  him,  and  in  the  odier, 
sworn  three  days  later,  he  acain  denied  the  charge,  and  gave  an  explanation  of  the 
cause  why  he  was  at  the  p&ce,  where,  and  in  the  company  in  which  he  was  when 
apprehended.  The  court  being  satisfied  upon  the  materials  before  it  that  the  peti- 
tioner had  so  conducted  himself  as  that  he  ought  to  be  treated  as  if  .he  were  a  guilty 
man,  dismissed  the  petition.    Anonifmous,  281. 

6.  The  court  will  refuse  to  ^ve  possession  of  children  to  their  father  if  he  has  so 
conducted  himself  as  that  it  will  not  be  for  the  benefit  of  the  infants,  or  if  it  will 
affect  their  happiness,  or  if  they  cannot  associate  with  him  without  moral  contamina- 
tion —  or  if,  because  they  associate  with  him,  others  will  shun  their  society.  If  it  be 
established  to  the  satisfaction  of  the  court  that  the  father  of  the  children  from  ten  to 
two  years  of  age  is  to  be  considered  as  guilty  of  the  perpetration  of  an  unnatural 
crime,  it  is  impossible  to  permit  any  sort  of  intercourse  witn  his  children  even  after 
he  has  escaped  conviction.    lb. 

7.  Semble,  that  under  such  circumstances,  if  the  children  were  with  their  father,  it 
would  be  the  duty  of  the  court  to  remove  them.    1  b, 

PARTIES. 

1.  Bill  by  one  Partner.']  A  bill  stated,  that,  by  fraudulent  misrepresentations,  W.  ob> 
tained  from  Sir  J.  B.  a  grant  of  coal  mines  in  Labuan,  and  from  the  crown  a  charter 
to  incorporate  a  company  for  working  such  coal-mines,  and  for  other  conunercial 
purposes,  which  grants  W.  devoted  to  his  own  purposes  by  collusion  with  M.  and  A., 
and  other  persons,  directors  of  the  company ;  that,  by  similar  fraudulent  misrepre- 
sentations, W.  and  M.  and  A.  inducea  plaintiff  and  several  other  persons  to  take 
shares;  but  the  bill  stated  no  particular  misrepresentations  to  have  been  made  to  the 
plaintiff  individually.  The  bill  prayed  that  the  money  paid  by  the  plaintiff  as  calls 
on  his  shares  might  be  repaid  to  nim,  and  that  the  company  misht  be  restrained  from 
making  further  calls,  and  from  entering  into  contracts  on  which  the  plaintiff  might 
be  liame,  and  for  an  indemnity  to  the  plaintiff  for  his  liabilities  already  incurred  :  — 

Held^  that  the  plaintiff's  bill,  filed  against  the  company  and  the  directors  by  name,  was 
demurrable,  for  want  of  parties ;  and  that  he  must  either  sue  on  behalf  of  all  others 
in  the  same  interest,  or  make  all  the  individual  shareholders  defendants ;  one  part- 
ner cannot,  bv  himself  alone,  ask  repayment  of  his  money  on  the  pound  of  traud 
on  him  and  all  other  partners  except  the  directors.    McBride  v.  Lindsay^  249. 

2.  The  bill  alleged  that  the  plaintiff  did  not  know  who  were  the  other  shareholders ; 
but  it  appeared  by  his  bill  that  he  had  referred  for  other  purposes  to  the  joint-stock 
companies  registration  office :  — 

Held^  that  the  l^re  allegation  was  not  sufficient,  and  that  it  must  be  held  that  he  might 
have  learned  at  that  office  who  were  the  shareholdej^    lb. 

8.  I^£isrepresentaiions.'\  The  misrepresentations  alleged  by  the  bill  to  have  been  prac- 
tised on  Sir  J.  B.  and  on  the  crown  might  be  ground  for  causing  the  charter  to  be 
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revokedi  or  the  ffrant  of  tbe  mines  to  be  set  aside,  but  did  not  afford  foundation  for 
the  relief  prajedby  the  plaintiff,    lb. 

4.  SharehMer."]  Whether  a  person  becomes  a  member  of  a  chartered  joint-stock 
company  by  merely  taking  snares,  qucere  f  But  $emble,  under  the  circumstances, 
that  he  did  become  so  by  taking  shares  and  executing  the  deed  of  settlement,  thoo^ 
the  company  was  not  then  ready  to  commence  operations.    lb, 

5.  Demurrer,']  The  Inll  stated  that  the  directors  (the  de&ndants)  alleged  that  the  other 
(absent)  sliareholders  had  precluded  themselves  from  complaining:  — 

Heldf  that  this  allegation  did  not  protect  the  bUl  against  the  demurrer  for  not  jcuning 
the  other  shareholders.    lb. 

6.  Feme  Covert."]  Suit  by  a  feme  covert  in  respect  of  her  separate  estate,  in  which 
her  husband  was  namea  as  a  defendant  The  plaintiff  proved  at  the  hearing  that 
her  husband  was  out  of  the  jurisdiction :  — 

Heldf  that  the  suit  was  properly  constituted.    Monday  t.  JVaghorUy  1. 

See  Adschcistratob.    CoNrucT  of  Lawb.    Tbusteks. 


PARTNERSHIP. 
See  Joint-Stock  Compant.    Pabtuss. 

PAYMENT  INTO  COURT. 

Order  for.]  A  purchaser  having  bought  under  a  decree  of  the  court  property  descri- 
bed as  tithe-free,  raised  a  question  on  the  title,  which  remained  to  be  decided  in  the 
cause,  whether  the  tithe  passed  under  the  will  of  the  testator ;  and  applied  in  the 
cause  for  leave  to  pay  the  whole  of  his  purchase-money  into  court,  and  that  he  nught 
thereupon  be  let  into  possession  of  the  purchased  property,  without  prejudice  to  an^ 
application  he  might  thereafter  make  for  compensation,  in  case  a  title  could  not  idti- 
mately  be  made  to  the  tithes.  The  court,  considering  that  a  claim  to  compensation 
only  was  asked  to  be  reserved  to  the  purchaser,  made  an  order  accordingly.  Man 
Y.Iiickeas,  299. 

PAYMENT  OUT  OF  COURT. 

Application  that  payment  out  of  court  of  a  sum  of  89Z.  mi^ht  be  made  on  a  York  pro* 
Date  refused.  Cope  y.  Cope,  840.  [The  practice  has  smce  been  modified.  Vide 
the  cases  in  the  note,  p.  840.] 

PAYMENT. 
See  Trustees. 

PERPETUITIES. 
See  Timber. 

PLEADING. 
See  Parties. 


POWER. 

1.  Of  Sale,]    A  testator  gave  a  power  of  sale  to  two  trustees  and  the  survivor,  ^'  his 

heirs,  executors,  and  administrators  " :  — 
Heldf  that  a  title  dependent  on  a  sale  by  the  devisee  in  trust  of  the  survivor,  was  too 


INDEX.  619 


Chaaceiy. 


doubtful  to  force  on  a  purchaaer;  and  secondly,  that  tbe  defect  was  cured,  hj  the 
felease  of  all  the  ceatuig  que  tru$t  to  the  repreeentadves  of  the  surviving  trustee. 
Macdonald  t.  WaUcer^  824. 

2.  Consideration  of  the  cases  of  Cook  t.  Crawford  and  Tidey  v.  Woittenkclme.    Ih, 


PRACTICE. 

1.  Discharge  of  Orders.']  Applications  to  discharge  orders  obtained  as  of  course  at 
the  Rolls  slK>uld  be  made  to  the  court  to  which  the  cause  is  attached.  Cooper  y, 
KnoXf  89. 

2.  On  Appeal."]  On  the  hearing  of  an  appeal  from  the  whole  order,  made  at  the  hear- 
ing of  a  suit  by  claim,  the  same  rule  is  followed  as  to  opening  as  on  an  appeal  from 
the  whole  decree  made  in  a  suit  by  bill.    Sims  v.  HelKng^  42. 

8.  Supplementdl  Answer^  A  supplemental  answer  may  by  consent  be  filed  after  re- 
plication, without  withdrawing  the  replication  already  filed.    Parsons  v.  Hardy ^  57. 

4.  Return  of  Attachment.]  An  attachment  for  want  of  an  answer,  returnable  immedi* 
ately,  against  a  defendant  resident  out  of  the  jurisdiction,  is  irregular.  ZuLueta  v. 
Vinenty  72. 

6.  Defendant  Absconding,]    The  defendant  had  never  been  in  this  country,  and  there 

was  doubt  as  to  the  information  given  him :  — 
Held,  that  he  could  not  be  deemed  to  have  absconded  to  avoid  answering,  or  to  have 

refused  to  obey  the  order  of  die  court;  and  an  application  to  take  the  oill  pro  con' 

fessoy  as  against  him,  was  refused    Ih.  78. 

6.  Affidavits.]  An  inquiry  was  directed  to  be  made  by  the  Master ;  the  Master  made 
his  report,  which  was  not  excepted  to.  The  parties  were  held  to  be  at  liberty,  at 
the  hearing  of  the  cause  for  further  directions,  to  refer  to  the  affidavits  and  other 
materials  used  before  the  Master  on  his  inquiry.    Nedhy  v.  Nedby,  106. 

7.  Foreclosure  ClainL]  At  the  hearing  of  a  foreclosure  claim,  an  issue  was  directed 
as  to  a  question  of  notice,  which  issue  was  afterwards  abandoned  by  the  defend- 
ant:— 

Held,  that  before  the  claim  could  come  on  again  for  hearing,  an  order  must  be  made 
on  motion,  that  the  issue  should  be  taken  pro  confesso,    Sartland  v.  Dancox,  112. 

8.  Oral  Examination.]  A  psurty  to  a  matter  may  be  examined  vn^  voce  by  the  Master 
on  an  inquiry  directed  to  him.    Kirby's  Trusty  in  re,  128. 

9.  Decree  against  Witness.]  Qucere,  whether  the  effect  of  the  statute  6  &  7  Vict  c 
85,  is  to  enable  the  court  to  make  a  decree  against  a  defendant  in  equity  who  haa 
been  examined  as  a  witness  in  the  cause.    Rowland  v.  WUherden,  131. 

10.  Party  in  Contempt.]  A  party  in  contempt  in  a  suit  in  another  branch  of  the  court 
will  be  ordered  to  be  brought  up  if  wanted  for  examination.    Hill  v.  Travis,  197. 

11.  Order.]  The  court  will  not,  by  one  order,  direct  a  reference  as  to  the  propriety 
of  a  proposed  reinvestment,  and  as  to  title,  and  for  the  completion  of  the  purchase  by 
payment  to  the  yendors,  and  for  taxation  and  payment  of  costs.  DucklCf  ex  parte, 
238. 

12.  Approval  of  Court.]  After  the  Master  has  approved  of  the  title  and  settled  the 
conveyance,  the  matter  must  come  again  to  the  court  for  approval  and  further  direc- 
tions.   Ih. 

18.  Delay  in  presenting  a  Petition.]  A  petition  to  discharge  a  winding-up  order,  di»- 
missed  with  costs,  on  account  of  delay  in  presenting  it  Chepstow,  Gloucester,  Sfc, 
R.  Co.  in  re,  281. 

14.  Co-Defendants.]  When  a  plaintiff's  case  wholly  fails,  it  cannot  be  aided  by  the 
gift  or  waiver  of  one  defendant,  as  against  his  co-defendant  HoUingsworth  T.  Shake- 
shaft,  308. 

16.  Abatement.]    When  a  suit  abates,  the  plaintiff's  solicitor  should  certify  this  &ct 
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to  the  registrar,  in  order  to  prevent  its  coming  into  the  paper.    In  cases  of  defiuilt, 
the  defendants  are  entitled  to  the  costs  of  the  day.    Saner  v.  Deavin,  888. 


Security  for  Costs."] 

See  Costs. 


PRECATORY  WORDS. 
See  Will. 

PREFERENCE. 
See  Lien. 

PRINCIPAL  AND  SURETY. 

Promise  to  /'ay.]  A  surety,  upon  being  informed  that  proceedings  are  contempbited 
against  himself  and  his  principal,  states  by  letter  his  intention  to  pay  the  debt :  — 

Held,  after  his  decease,  that  the  letter  was  a  promise  to  pay ;  that  his  undisputed  right 
to  payment  was  a  sufficient  identity  of  the  plaintiff,  whose  address  was  not  set  out 
in  the  claim;  and  that  the  forbearance  to  sue  was  a  sufficient  consideration  for  the 
promise.    Jones  t.  Beach,  200. 

PROCHEm  AMI 
See  Costs. 

PROMISSORY  NOTE. 

1.  Legacy  J]  A  testatrix  gave  a  voluntary  promissoiy  note,  and  referred  to  it  in  her 
will.  Qtuere,  whether  this  constituted  a  good  debt,  or  whether  it  was  a  legacy  ? 
Lonystaffy.  Rennisoiij  267. 

2.  Power  of  Judge.']  Such  a  question  is  not  one  which  can  be  decided  by  the  assist- 
ance of  a  common-law  judge.    Ib» 

RAILWAYS. 

1.  Foreign  Railway,]  A  railway  company  in  Belgium  was  established  as  a  "sociiU 
anonyme."  There  were  English  and  forei^  directors.  Deposits  on  allotted  shares 
were  paid  in  to  the  bankers.  Disputes  took  place  between  tne  English  and  Belgian 
directors,  in  consequence  of  whicn  all  the  former  resigned.  In  the  following  month 
.J.  and  G.,  two  of  the  English  directors,  to  whose  account  the  deposits  had  been 
.paid,  returned  the  deposits  to  all  the  allottees  who  were  willins  to  take  them,  and 
.they  also  purchased  back  some  shares,  which  had  been  aJlotted,  for  the  benefit  of  the 
company.  Accounts  of  all  this  were  laid  before  the  committee  of  management,  and 
the  oalance  remaining  in  the  hands  of  the  English  directors  was  paid  over,  and  the 
transactions  were  approved  by  a  general  meeting.  A  shareholder  filed  a  bill  on  be- 
half of  himself  and  all  the  other  shareholders  not  defendants,  against  J.,  the  assignees 
of  G.,  and  the  committee  of  management,  praying  the  repayment  of  the  monev  re- 
turned to  the  allottees,  and  for  an  account,  but  me  bill  was  dismissed  at  the  Rolls, 
and  on  at>{)eal,  the  decree  was  affirmed ;  the  court  holding  that  by  the  law  of  Belgi- 
um the  plaintiff  was  not  competent  to  sue  for  such  a  purpose,  and  by  the  law  of  Eng- 
land he  nad  shown  no  case  for  Uie  suit  against  the  English  directors.  Kent  v.  Jach- 
son,  95. 

2.  Specific  Performance,]  A  railway  company,  about  to  make  a  branch  line,  agreed 
with  a  land-owner  to  take  so  much  of  certain  specified  lands  as  should  be  required 
for  the  branch  line,  at  a  stated  price  per  acre,  which  price,  as  to  one  part,  was  to 
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include  cooseauential  dftmages,  in  consideration  of  his  withdinwin^  his  opnosition  to 
the  bill  in  parliament.    The  opposition  was  withdrawn,  and  the  bill  passed  in  July, 

1847.  On  the  Ist  of  Sej>tember  following,  a  formal  agreement  was  tendered  to  the 
company  for  their  execution,  but  their  soucitors  altered  it  into  a  contract  conditional 
on  toe  rormation  of  the  line,  and  did  not  return  it  to  the  land-owner's  solicitors  until 
the  Dth  of  December,  1848.    Before  this,  the  land-owner,  on  the  18th  of  March, 

1848,  had  died,  and  on  the  14th  of  October,  in  the  same  year,  the  company  gave 
notice  of  their  abandonment  of  the  line.  A  claim  for  a  specific  performance  was 
filed  by  the  devisees  in  trust  of  the  will  of  the  land-owner,  on  the  18th  of  June, 
1850,  but  it  was  not  brought  to  a  hearing  until  the  21st  of  February,  18o2.  The 
compulsory  powers  of  taking  land  given  by  the  act  expired  on  the  9th  of  July,  1850, 
but  the  tmie  for  the  completion  of  the  line  would  not  terminate  until  the  9th 
of  July,  1852.  The  Master  of  the  Bolls  decreed  specific  performance;  but  on  ap* 
■peal :  — 

Held,  that  the  pUunttfiTs  could  have  complete  relief  at  law,  if  they  were  entitled  to  hare 
any ;  that  the  principle  of  mutuality  wholly  failed ;  and  that  tneir  laches  either  from 
the  passing  of  the  act,  or,  at  any  rate,  from  the  time  of  notice  of  abandonment  of  the 
line  to  the  ^e  of  the  filing  of  the  claim,  was  fatal  to  the  suit,  and  that  specific  per- 
formance could  not  be  decreed.  Stuart  v.  The  London  and  North  W.  Railway  Co., 
112. 


RECEIPT. 


A  receipt  signed  by  more  than  one  person,  but  one  of  the  signers  only  having  power  to 
give  such  a  receipt,  is  good  as  to  that  one.    Miller  v.  Priddon^  74. 


See  Tbustees. 


RECITALS. 
In  a  Deed.} 

See  Family  Settlemekt. 


REHEARING. 
See  Husband  and  Wife. 

RELEASE. 
See  Husband  and  Wife. 

RELIEF. 
See  Parties. 


At  Zatr.] 


Apportionment  of. 2 


REMEDY. 
See  Railways. 

REMOTENESa 

See  Will. 

RENT. 
See  Will. 
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SESIDUE. 
See  Wux. 

BESTRAINT. 
See  DuBESS. 


SALE. 
Of  Jted  EstaU.'] 

See  LA2a>L0RD  and  Tenant.    Spbcivio  Febtobmance. 


SECUBITY. 
See  Costs.    Lien. 

SETTLEMENT. 
See  Husband  and  Wife. 

SEPARATION. 
See  Husband  and  Wife. 


Deed  o/:} 


Transfer  of] 


HfHtat  consiUutes  a.] 


SET-OFF. 
See  Leqact. 

SHARES. 
See  Winding-up  Acts. 

SHAREHOLDER. 
See  Fabties. 

SOLICITOR. 
See  Attobnet. 

SPECIFIC  PERFORMANCE. 

1.  Uncertain  Boundaries.']  In  a  contract  for  sale  the  lands  were  described  as  partly 
freehold  and  partly  leasehold.  The  tide-deeds  did  not  clearly  define  the  boondaries  ana 
extent  of  the  two  properties ;  but  the  nnoertainty  did  not  arise  from  an  instrutaient 
incapable  of  legal  construction  in  that  respect :  — 

Held,  tnat  such  an  uncertainty  was  not  an  objection  to  a  decree  ibr  specific  perform- 
ance.   Monro  t.  Taylor^  175. 

2.  Contract  of  Sale.]  Spedfic  performance  of  a  contract  for  tiie  sale  of  a  bargei 
stores,  &c.,  decreed  in  equity  upon  a  claim.     Claringbould  t.  CurtiSj  197. 

8.  Abandonment  of  Contract.]    A  purchase  was  to  be  completed  on  the  25th  of  Octo- 
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ber.    Before  that  day  amred,  thejmucliaser,  at  the  Tendor's  request,  extended  the 
tune  to  the  5th  of  NoTember.     The  title,  however,  was  not  completed  on  that 
day:  — 
Heldy  that  the  purchaser  was  at  liberty  to  abandon  the  contract    Parkin  t.  Thorold^ 

275. 

» 

A*J)efaulL']  Houses  described  in  the  particulars  as  in  the  respectire  occupations  of 
specified  onder^enantB,  and  as  let  to  Messrs.  L  "  at  the  very  low  rent  of  50/.  per 
annum,  who  hare  received  notice  to  quit"  at  a  day  past,  but  with  a  subsequent 
written  permission  to  occupy  on  the  same  terms  as  before  until  the  tenements  are 
sold,  were  contracted  to  be  sold  sulnect  to  a  condition,  that  the  purchaser  should  be 
entitled  to  the  rents  from  a  specified  dav.  On  completion  after  that  date,  the  pur- 
chaser claimed  to  be  allowed  a  rent  at  doe  rate  of  150/.  a  year,  the  sum  which  the 
under-tenants  paid  the  tenant,  on  the  ground  that,  in  allowing  the  tenant  to  continue 
in  possession  at  the  rent  of  50/.  a  year  after  the  date  of  the  contract  for  sale,  the 
vendors  were  guilty  of  wilful  de&mt  On  a  claim  by  the  vendors  to  enfbrce  specific 
performance :  — 

Eeldy  that,  the  purchaser  not  having  required  the  vendors  to  turn  the  tenant  out,  they 
were  not  guilty  of  wilful  default  in  allowing  him  to  remain  at  the  lesser  rent ;  and 
specific  performance  was  decreed,  the  plaintiffs  accounting  only  for  the  lesser  rent 
Urosse  T.  Duke  of  Beaufort^  895. 

See  Family  Settlshent.    Railways. 

STATUTES  CITED,  EXPOUNDED,  &c. 

17Edw.  2,c.  10 208 

86  Edw.  8,  c.  13 208 

2&8Edw.  6,c.8 208 

27Eliz.c.4    .• 166 

8  &  4  Will.  4,  c.  27 • 224 

8&4WiiLc.42 224 

3&4WilL4,c.  104 257 

1  &  2  Vict  c.  110,  B.  14 127 

6  &  7  Vict  C.  85 i    .  181 

13  &  14  Vict  c.  35 184 

14  &  15  Vict  c.  99 128 

STOCKHOLDER. 
See  Parties* 


SUBSTITUTION. 
See  Will. 

SURETT. 
See  PRmciPAL  aki>  Surety^ 

SURVIVORSHIP. 
See  Will. 

TACKING. 
See  MoRTOAOE. 
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TIMBER. 

1.  Right  to  Cut."]  By  Indenture  of  settlement,  dated  in  1832,  certain  real  estates  were 
vested  in  trustees  in  fee,  upon  trust  to  keep  down  the  interest  upon  the  incumbrances 
affecting  the  estates  out  ot  the  rents,  and  oy  mortgages  and  sales  to  raise  moneys 
towards  the  discharge  of  the  principal ;  and  subject  thereto,  upon  trust  for  the  £aii 
of  O.  for  life ;  with  remainder  in  trust  for  his  son,  Lord  H.,  for  life,  without  impeach- 
ment of  waste,  but  subject  to  the  power  thereinafter  given  to  the  trustees  to  fell  tim- 
ber ;  with  remainder  in  trust  for  the  first  and  other  sons  of  the  son  of  Lord  H.  in 
tail  male ;  with  remainder  in  trust  for  the  heirs  and  assigns  of  the  Earl  in  fee.  Power 
was  then  given  to  the  trustees  at  any  time  or  times,  thereafter,  so  long  as  there 
should  be  any  incumbrance  upon  the  estates,  (but,  afler  the  death  of  the  Earl,  not 
without  the  consent  of  the  son,  Lord  H.,  if  living,  in  writing,)  to  fell  timber  upon 
the  estates,  and  to  apply  the  proceeds  in  discharge  of  the  incumbrances.  Afler  the 
death  of  the  Earl,  the  son  claimed  the  right  to  fell  timber,  and  apply  the  proceeds 
for  his  own  use,  and  gave  notice  to  the  trustees  that  it  was  his  intention  not  to  con- 
sent to  any  sale  of  timber  by  them  under  their  power.  Upon  bill  filed  by  the  trus- 
tees for  an  injunction  to  restrain  the  son  from  preventing  the  sale  of  timber  by  them 
80  long  as  there  were  incumbrances  upon  the  estate :  — 

Held,  that  upon  the  true  construction  of^the  settlement,  the  timber  mowing  upon  the 
estate  during  the  life  of  the  defendant,  the  son,  was  to  be  applicable,  not  to  nis  own 
purposes,  but  to  relieve  the  inheritance  from  the  incumbrances. 

fi,Perpetuities.']  Heldf  also,  that  the  power  to  fell  'timber  given  to  the  trustees  was  not 
void,  as  an  infringement  of  the  law  against  perpetuities.  Briggs  v.  Earl  of  Oxford^ 
265. 

TRUST. 

1.  Baron  and  Feme,']  A  sum  of  stock  was  vested  in  trustees  ^pon  trust  to  pay  the 
dividends  to  A.,  a  married  woman,  for  her  life,  for  her  separate  use,  without  power 
of  anticipation,  and,  afler  her  decease,  to  pay  the  capital  to  B.  On  the  petition  of 
A  and  B,  the  court  ordered  the  transfer  oi  a  portion  of  the  stock  to  B,  and  a  sale  of 
such  other  portion  as  would  be  sufficient  to  purchase  a  government  annuity  equal 
to  the  diviaends  of  the  two  sums  of  stock,  and  that  &e  sum  thereby  produced 
should  be  laid  out  in  the  purchase  of  such  annuity  to  be  settled  on  A,  for  her  sepa- 
rate use,  without  power  of  anticipation.    Dodd  v.  Wdke^  6. 

2.  Power  of  Appointment']  A  lady,  upon  the  marriage  of  her  son,  H.  S.  B.,  settled 
several  siuns  of  stock  for  the  benefit  of  him  and  his  wife,  and  the  issue  of  the  mar^ 
riage,  and  in  case  there  should  be  one  or  more  child  or  children,  not  being  an  only 
daughter,  then  the  stocks  were  to  become  vested  in  such  child  or  children  respect- 
ively, or  any  one  or  more  exclusively,  to  be  transferred  and  assigned  to  him  or  them 
respectively,  at  such  age  or  ages,  and  in  such  proportions  as  H.  S.  B.  should  appoint 
by  deed  or  will,  with  remainder  in  default  of  appointment  for  the  benefit  of  the 
children  of  the  marriage.  H.  S.  B.,  upon  the  biith  of  a  son,  appointed  the  stocks 
unto  his  son  C.  S.  B.  absolutely,  and  declared  that  the  same  should  be  a  vested  interest 
in  him  immediately  afler  the  execution  of  the  deed,  but  he  reserved  to  himself  a  power 
of  revocation.  His  wife  being  a^in  enceinte,  H.  S.  B.  executed  another  deed,  re- 
voking the  former  deed,  and  appomting  the  whole  of  the  stocks  to  his  son  C.  S.  B.^ 
and  aU  and  every  other  child  or  children  of  the  marriage  who  should  be  living  at  his 
death  or  born  aflerwards,  equally  to  be  divided.  H.  S.  B.  was  at  that  time  m  very 
ill  health,  and  he  died  shortly  afler,  and  afler  his  death  a  daughter  was  born.  C.  S. 
B.  survived  his  father  about  five  years,  and  upon  his  death  letters  of  administration 
were  taken  out  by  his  mother,  who  had  married  again,  and  upon  a  bill  filed  by  her 
and  her  husband  to  have  the  trusts  of  the  settlement  and  the  deed  of  appointment 
carried  into  execution ;  — 

Held,  that  the  power  in  the  settlement  was  duly  executed,  and  that  children  alone 
were  the  objects  of  the  appointment  for  whom  benefits  were  provided.  Fearon  y. 
Deshrisay,  157. 

8.  Vesting  Order.]  Stock  was  standing  in  the  names  of  A  and  B  upon  trust  for  C,  fiv 
life,  with  remainders  over.    By  an  order  made  in  a  cause  instituted  by  C  against  A 
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and  B,  with  respect  to  the  stock,  it  was  ordered  that  A  and  B  should  tranrfer  the 
stock  to  the  credit  of  the  cause.  A  refused  to  make  the  transfer. '  A  petition  was 
presented  by  C  under  the  Trustee  Act,  1850,  and  in  the  cause,  praying  that  the 
risht  to  transfer  the  stock  migjht  he  rested  in  B  alone :  — 
Hela^  that  the  court  had  not  jurisdiction  to  make  the  cmler.  Mackenzie  t.  Machenxie, 
39. 

TRUSTEES. 

1.  Power  to  Appoint^  A  settlement  contained  a  proviso  that  in  case  either  of  the 
trustees  should  die  or  become  unwilling,  to  act,  the  acting  trustees  or  trustee,  or  the 
executors  or  administrators  of  any  surviving  trustee,  might  nominate  a  fit  person  or 
persons  in  his  or  their  place.  On  the  death  of  one  trustee,  the  survivor  executed  a 
deed,  by  which,  after  reciting  that  he  was  desirous  of  retiring  from  'the  trust,  and 
that  he  had  appointed  another  person  to  be  a  trustee  in  his  pUK^e,  he  conveyed  the 
estate  to  the  new  trustee  upon  tne  trusts : — 

HeXd^  that  the  surviving  trustee  had  power  to  nominate  a  sole  trustee  to  act  in  his  place, 
and  that  the  appointment  by  recital  was  good.    MlUr  v.  Priddon,  74 . 

2.  Receipt,']  Held,  also,  that  a  receipt  ngned  by  more  persons  than  one,  that  one  having 
power  to  give  receipts,  was  a  valia  receipt  by  that  one.    Jb. 

9,  Breach  of  Trugt.!  Trustees  sold  out  trust  stock  and  handed  over  the  proceeds  to 
J,  their  solicitor,  for  reinvestment,  who  misapplied  the  money.  In  a  suit  by  the 
cestws  que  trust  i^nst  the  trustees  and  J.,  the  plaintiffs  exanuned  J.  as  a  witness, 
and  the  bill  was  cOsmissed  as  against  him : — 

Held^  that  a  decree  might  still  be  had  against  the  trustees,  on  the  ground  that  J.  was 
not  a  necessary  party  to  the  suit  in  order  to  obtain  the  relief  prayed  against  the  trus- 
tees.   Rowland  v.  nitherdefiy  131. 

4.  Power  to  give  Receipts.']  A  testator  devised  real  estate  to  A  and  B,  their  executors, 
administrators,  and  assigns,  for  the  term  of  500  years,  upon  trust  to  raise  by  sale  or 
mortgage  the  sum  of  2,400^,  and  directed  them  to  put  out  the  same  on  government 
or  real  securities,  and  call  in  and  replace  out  the  same  from  time  to  time,  and  to  pay 
the  income  to  C  for  life,  and  afler  her  death  to  pay  the  principal  to  such  persons  as 
C  should  appoint  by  will,  and  in  defiiult  of  appointment  to  C  s  children.  The  will 
did  not  contain  a  power  for  the  trustees  to  give  receipts.  A  and  B  mortgaged  the 
estate  to  C  for  2,400/.,  and  C  assigned  the  morteage  to  D :  —   ^ 

Heldt  that  a  power  for  A  and  B  to  give  receipts  for  this  sum  nught  be  implied,  and 
Uiat  D  was  entitled  to  the  mortgage  premises  as  against  the  persons  claiming  under 
the  trusts  of  the  testator's  will.    Lock  v.  Lomas,  154. 

In  this  case,  if  C  had  paid  the  money  to  A  and  B  he  would  not  have  been  bound  to 
see  to  the  application  of  it ;  and  if  the  mortgage  deed  to  G  was  re^lar  on  the  face 
of  it,  D  woub  not  have  been  affected  by  any  oreach  of  trust  in  which  A,  B,  and  C 
might  have  been  implicated.    lb, 

UNDUE  INFLUENCE. 
See  Fabent  and  Child. 

VENDOR  AND  PURCHASER 
See  Specific  Ferforuancb. 

VOLUNTARY  CONVEYANC  . 
See  Familt  Settlement. 

WAIVER. 

See  Winding-up  Acts. 
'  VOL.  XI.  53 
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WASTE. 
See  Timber* 

WILL. 

1.  Absolute  Gift,'^  A  testator  bec[ueatbed  all  bis  property  to  his  widow,  her  Leirs,  ex- 
ecutors, administrators,  and  assigns  for  her  sole  benefit,  in  full  confidence  that  she 
would  appropriate  and  apply  the  same  for  the  benefit  of  bis  children :  — 

Held,  that  this  amounted  to  a  gift  of  an  estate  for  life  in  the  property  to  the  widow, 
with  a  power  of  appointment  in  favor  of  the  children,  with  a  gift  in  default  of  ap- 
pointment to  the  children  as  joint  tenants.     Wace  r.  Mallard^  4. 

2.  Dividends.']  A  testatrix  directed  her  trustees  to  pay  the  dividends  arising  from  her 
personal  estate  invested  at  her  decease  in  or  upon  any  stocks,  funds,  or  securities 
whatiioeyer,  yielding  interest,  to  certain  persons  mentioned  in  her  wilL  The  testa- 
trix, at  her  death,  left  a  balance  in  the  hands  of  her  banker,  who  was  in  the  habit 
of  allowing  his  customers  interest  upon  the  amount  standing  to  their  credit  on  a  par- 
ticnlar  day  in  the  year:— 

Held^  that  this  balance  did  not  come  within  the  terms  used  by  the  testatrix,  but  was 
undisposed  of  by  the  wilL    Archibald  v.  Hartletf^  54. 

8.  Absolute  Estate,']  A  testator  devised  an  estate  to  his  daughter  for  life,  and  after 
her  decease  to  all  and  every  the  children  of  the  body  of  his  daughter  lawfully  begot- 
ten, (in  case  she  should  leave  more  than  one  child,)  their  heirs  and  assigns  for  ever, 
as  tenants  in  common ;  but  in  case  his  daughter  should  have  only  one  child,  then  he 
devised  the  estate  to  such  one  child  in  f^e ;  but  in  case  his  daughter  should  die  with- 
out leaving  any  issue  of  her  body,  then  he  devised  the  estate  to  all  such  children  of 
his  body  as  he  should  leave  or  have  living  at  the  decease  of  his  daughter,  in  fee.  The 
testator's  daughter  had  two  children,  both  of  whom  died  during  her  life :  — 

HeM^  that  the  two  children  of  the  testator's  daughter  took  absolute  and  devisable  es- 
tates in  remainder  under  the  will,  and  their  devisees  were  consequendy  entitled. 
To€ke}fs  Trusty  in  re,  60. 

4.  Legacy  to  next  of  Kin.']  A  testatrix  bequeathed  a  fund  to  trustees  in  trust  for  A  B 
for  life,  with  remainder  to  her  children  at  twenty-one ;  but  in  case  she  died  without 
issue,  then  to  pay  or  assign  and  transfer  the  fund  to  C  D,  if  then  living,  but  if  then 
dead,  then  unto  his  next  of  kin  in  a  leeal  course  of  distribution  ex  parte  matemA. 
C  D  died  in  the  lifetime  of  A  B.  A  B  med  withoutissue.  At  the  death  of  C  D,  A 
B  was  his  sole  next  of  kin  ex  parte  patemd,  and  aSo  his  sole  next  of  kin  ex  parte 
matema ;  at  the  death  of  A  B,  the  then  next  of  kin  ex  parte  matema  of  C  D  churned 
the  fund :  — 

Heldj  affirming  the  decbion  of  the  court  below,  that  the  next  of  kin  were  to  be  ascer- 
tained at  the  death  of  C  D,  and  not  at  that  of  A  B ;  and  that  A  B,  as  next  of  kin  ex 
parte  matema^  was  not  excluded  because  she  also  filled  the  character  of  next  of  kin 
ex  parte  matema;  and,  therefore,  her  representatives  were  entitled  to  the  fund. 
Gundry  v.  Pinniger,  63. 

5.  "  Next  of  kin"  means  next  o[  kin  at  the  death  of  the  party  whose  next  of  kin  are 
spoken  of.    lb, 

6.  Devise  of  Leasehold,]  A  testator  cave  and  devised  all  his  freehold  and  copyhold 
messuages,  farms,  lands,  tenements,  nereditaments,  and  real  estate  situate  at  ^(farket 
Rasen,  to  his  wife  for  life,  and  then  to  his  son,  his  heirs  and  assigns  forever.  The 
testator  had  no  property  at  Market  Rasen,  except  a  leasehold  estate,  held  for  1,000 
years:  — 

Heldf  that  the  leasehold  estate  passed  under  the  above  clause.    Nelson  t.  Hopkins,  66. 

7.  And  read  or,]  A  testator  bequeathed  all  the  rents  and  arrears  of  rent,  with  timber 
felled,  and  other  annual  profits  duo  to  him  at  the  time  of  his  decease,  from  his  Ber- 
wick Hill  estate,  unto  the  person  or  persons  who  should  be  entitled  to  the  freehold 
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**  and  "  inheritaiice  of  the  same  estate  in  possession  at  his  decease.    On  the  death  of 
the  testator,  his  brother  became  tenant  for  life  of  this  estate :  — 
Heldf  that  the  words  ^  freehold  and  inheritance  "  must  be  read  **  freehold  or  inheritance," 
and  that  the  tenant  for  life  was  entitled  to  the  rents,  &c.,  specified  in  the  above 
clause.    StapUion  v.  Stapleton^  90. 

8.  Rents.']  Held^  also,  that  the  tenant  for  life  was  entitled,  under  this  beqnest,  to  the 
rents  payable  from  the  last  quarter-day  up  to  the  day  of  the  testator's  death,  and 
also  to  certain  bricks,  tiles,  and  brick-earth  being  upon  the  estate  at  the  death  of  the 
testator.    Ih. 

9.  Power  of  Appointment  —  Accumulcdions,']  G.  P.,  a  tenant  for  life  of  real  estate, 
with  remainder  for  all  and  every,  or  any  or  one  or  more,  to  the  exclusion  of  the  other 
or  others  of  his  children  as  he  should  by  deed  or  will  appoint,  made  an  appointment 
to  trustees  upon  trust  for  his  son  G.  S.  P.,  bis  heirs,  executors,  administrators,  and 
assigns,  and  to  be  conveyed  to  him  when  and  as  he  should  attain  the  age  of  twenty- 
three  years ;  and  in  case  his  son  G.  S.  P.  should  die  before  he  should  have  at- 
tained the  age  of  twenty-one  years,  to  the  use  of  the  second,  third,  and  fourth,  and 
every  other  son  of  the  testator  successively  in  tail,  with  remainder  to  his  daughters 
in  tail,  with  renudnder  to  his  brother  in  fee.  And  afler  directing  the  payment  of 
two  annual  sums  of  monev  during  the  minority  of  his  son,  he  directed  his  trustees  to 
invest  the  clear  residue  of  the  rents  and  profits  to  accumulate  until  G.  S.  P.,  or  such 
other  sons  as  aforesaid,  should  attain  the  age  of  twenty-three,  and  on  his  or  their 
first  attaining  that  age,  then  upon  trust  to  pay  over  all  such  securities  and  accumula- 
tions unto  G.  S.  P.,  or  to  such  other  sons,  his  executors,  administrators,  and  assigns, 
for  his  and  their  absolute  use  and  benefit :  — 

Held^  that  the  power  of  appointment  was  duly  exercised ;  that  G.  S.  P.  took  an  estate 
in  fee  upon  the  death  of  the  testator  liable  to  be  divested  in  case  of  his  death  under 
twenty-one,  and  that  the  trust  for  accumulation  was  valid  until  G.  S.  P.  attained  the 
age  of  twenty-three.    Peard  v.  Kekewichy  120. 

10.  Survivor  or  SuruivorsJ]  A  testator  gave  a  leasehold  house,  which  was  lei  for 
twenty-eight  years,  to  trustees  to  pay  the  ronts  and  profits  for  the  benefit  of  his  Ave 
children,  whom  he  named,  or  the  survivors  or  survivor  of  them,  in  equal  shares  and 
proportions,  share  and  shaire  alike :  — 

Held,  that  the  words  "  survivors  or  survivor"  referred  to  the  death  of  any  of  them  in 
his  lifetime ;  that  the  words  *^  share  and  share  alike  "  referred  to  those  children  who 
should  survive  him,  and  created  a  tenancy  in  conunon,  and  that  the  interests  were 
vested  in  the  children  on  the  death  of  the  testator.    Ashford  v.  Haines^  152. 

11.  Construction  —  Misdescription.']  A  bequest  of  600/.  to  the  Westminster  Asylum 
for  pregnant  women ;  — 

Heldy  upon  extrinsic  evidence,  and  context  of  the  wHl,  without  any  inquiry,  a  gift  to 
"  The  General  Lying-in  Hospital."     The  General  Lying-in  Hospital  v.  Knight^  191. 

12.  Legacy  to  a  Married  Woman.]  By  will,  the  testatrix  gave  a  share  of  her  property 
to  A,  a  married  woman,  for  her  separate  use  during  her  life,  with  a  general  power 
of  appointment  on  her  decease  ;  and  another  share  to  B,  also  &/eme  covert^  for  her 
separate  use  during  her  life,  with  remainder  to  the  children  of  B.  By  codicil,  revok- 
ing this  disposition,  the  testatrix  declared  that  B  should  have  her  share,  "  the  same 
as  A,  to  be  at  her  own  disposal,  independent  of  her  children,  so  that  no  part  of  it 
should  be  put  under  trust,  as  mentioned  in  the  will,  but  to  be  entirely  at  ner  (B's) 
own  disposal,  to  give  to  any  of  her  children  (the  B's)  who  may  be  kind  and  dutiful 
to  her:"— 

Heldf  that  B  took  an  estate  for  her  separate  use  during  her  life.    Ker  v.  Ruxton,  220. 

13.  Tenancy  in  Common.]  A  testator  gave  certain  property  to  trustees,  upon  trust 
for  his  widow  for  Ufe ;  and  after  her  death,  directed  the  same  to  be  sold,  ana  the  pro- 
ceeds di^nded  into  two  equal  shares,  one  of  which  he  gave,  in  five  equal  shares,  to 
A,  B,  C,  D,  and  £,  and  airected  that,  in  case  of  the  death  of  any  or  either  of  them 
before  the  widow,  their  respective  shares  should  go  to  their  respective  husbands  or 
wives,  if  any,  and  if  not,  then  to  their  respective  children,  and  in  failure  of  children, 
to  the  survivors  of  them,  share  and  share  alike.  He  gave  the  residue  of  the  other 
moiety,  after  payment  of  a  legacy,  as  follows :  "  to  F,  G,  H,  I,  and  K,  and  in  case  of 
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the  death  of  any  or  either  of  them,  then  their  respectire  shares  to  their  children,  if 
any,  and  if  not,  then  to  the  survivors  of  them,  share  and  share  alike : " — 
Held,  that  the  second  moiety  was  given  to  F,  G,  H,  I,  and  E,  in  five  equal  shares,  u 
tenants  in  conmion.    Ice  r.  King,  216. 

14.  Held,  also,  that  the  words  **  in  case  of  the  death,"  in  the  gift  of  the  second  moiety, 
meant  in  case  of  death  before  the  period  of  distribution,  and  applied  to  death  in  the 
testator's  lifetime  as  well  as  to  death  after  the  decease  of  the  testator,  bat  before  the 
decease  of  the  testator's  widow.    lb. 

15.  Held,  also,  that,  although  F  was  dead  when  the  will  was  made,  the  gift  in  &Tor  of 
her  children  took  effect    lb. 

16.  Held,  as  to  each  moiety,  that  the  share  of  each  legatee  who  died  before  the  period 
of  distribution  vested  absolutely  in  such  of  his  chil(&en  as  were  living  at  the  death 
of  their  parent,  or  at  the  death  of  the  testator,  whichever  last  happened,    lb. 

17.  6  died  a  bachelor  in  the  testator^s  lifetime,  leaving  H,  I,  and  K  surviving  him. 
H  died  in  the  testator's  lifetime.  K  survived  the  testator,  but  died  before  the  period 
of  distribution.    I  survived  that  period :  — 

Held,  that,  under  the  gift  over  to  the  survivors,  G's  share  was  divisible  in  moieties  be- 
tween I  and  the  penonal  representatives  of  K.    lb. 

18.  Gift  to  Issue.^  A  testatrix  devised  and  beaueathed  her  real  and  personal  estate 
to  trustees,  upon  trust  to  pay  the  income  to  M.  W.  for  her  life,  and  tnen  to  M.  W.'s 
mother  for  her  Ufe,  (in  case  she  survived  M.  W.,  and  M.  W.  left  no  issue  surviving ;) 
and  after  the  decease  of  M.  W.,  and  also  after  the  decease  of  her  mother,  in  case 
the  gift  to  the  mother  should  take  effect,  upon  further  trust  to  sell  the  real  estate. 
The  testatrix  then  directed  the  sale-moneys  to  form  part  of  her  residuary  personal 
estate;  and  in  the  event  of  M.  W.  d>'ing  leaving  no  issue,  (which  event  happened,) 
she  gave  one  moiety  of  her  l^siduary  personal  estate,  from  and  after  the  decease  of 
the  survivor  of  M.  W .  and  M.  W/s  mother,  unto  and  among  the  child  and  children 
then  living  of  A.  A.,  and  the  issue  then  living  of  any  child  or  children  of  the  said 
A.  A  dying  in  the  lifetime  of  the  said  M.  W.,  and  to  their  respective  executors,  ad- 
ministrators, and  assigns,  share  and  share  alike,  the  issue  of  any  such  deceased  child 
or  children  of  the  said  A  A.  takins  only  tiie  share  or  shares  that  their  respective 
parent  or  parents  would  have  taken  if  living  at  the  death  of  M.  W.  And  the 
testatrix  decbired,  that  if  all  or  anjr  one  or  more  of  the  children  of  the  said  A.  A. 
should  die  without  issue  in  the  lifetmie  of  M.  W.,  then  she  gave  the  share  or  shares 
of  him,  her,  or  them  so  dying  unto  and  among  the  child  and  children  of  M.  H.  who 
should  be  living  at  the  death  of  M.  W.,  and  to  their  respective  executors,  adminis- 
trators, and  assigns,  equally  to  be  divided  between  them,  share  and  share  aJike.  The 
testatrix  died  in  1825.  M.  W.  died  a  spinster  in  1830.  M.  W.'s  mother  died  in 
1850.  A.  A  had  seven  children,  of  whom  the  said  M.  H.  was  one.  Five  of  them 
had  died  without  issue  before  the  date  of  the  will.  M.  H.  was  dead  at  the  date  of 
the  will,  but  left  children,  all  living,  except  one  H.  C,  who  survived  M.  W.,  and 
died  in  the  lifetime  of  M.  W.'s  mother,  leaving  two  children,  who  survived  M.  W.'s 
mother :  — 

Held,  first,  that  the  words  "  then  living  "  referred  to  the  period  of  distribution,  and  that 
H.  C.  took  nothing,  as  she  did  not  survive  that  period.     Coulthurst  v.  Carter,  243. 

19.  Secondly,  that  H.  C/s  children  took  nothinir,  as  she  did  not  die  in  the  lifetime  of 
M.W.    lb. 

20.  Thirdly,  that  the  words  "  dying  in  the  lifetime  of  the  said  M.  W."  were  not  con- 
fined to  the  death  after  the  date  of  the  will ;  and  that  although  M.  H.  was  dead  when 
the  will  was  made,  her  children  who  survived  the  period  of  distribution,  were  ob- 
jects of  the  gift,  and  took  among  them  one  half  of  the  above-mentioned  moiety  cf 
the  trust-fund.    1  b. 

21.  Fourthly,  that  in  the  events  which  had  happened,  the  other  half  of  that  moiety 
was  undisposed  of.    lb. 

22.  Bequest  of  Residue.'j  Bequest  of  residue  to  John  L.,  but  if  he  should  die  in  the 
lifetime  of  the  testatrix,  without  leaving  children,  then  to  Charles  L. :  — 

Heldf  that  the  children  of  John  L.  took  nothing  by  implication.    Addison  y.  Busk,  301. 
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S8.  In  Mich  a  case,  the  nme  words  receive  the  lame  constructkm  in  the  case  of  a  resi- 
due, aa  in  that  of  a  mere  legacy.    lb. 

24.  Life  InterestJ]  A  testator,  by  his  will,  ^tc  a  lecacy  to  his  daughter  for  life,  for 
her  separate  use,  with  remaiuder  to  her  children.  By  a  codicil,  headed  as  '*  instruc- 
tions to  his  solicitor,"  to  add  to  his  will,  he  gave  another  legacy  '*  to  his  daughter  and 
children,  for  their  solo  use  and  benefit,  &c.,  &C.,''  and  one  Said  of  tilie  residue  **  to  his 
daughter  and  children  for  their  sole  use  and  benefit" 

Held,  that  the  daughter  took  a  life  interest  in  the  gifts  by  the  codicil.  Caior  v.  Cator, 
806.  ' 

25.  Of  Personal  Property. "l  A  testator  gave  his  freehold  estate  "  and  proper^,  whether 
real  or  personal,"  to  A&r  life ;  and  atler  her  decease,  he  gave  *^  all  his  said  freehold 
estate  and  property  "  to  B  and  wife  for  life ;  and  afler  their  decease  he  gave  **  all 
his  said  freehold  property  "  to  their  children  **  for  an  estate  of  inheritance  in  fee  sim- 
ple,'* and  in  default  be  gave  "  his  freehold  estate  and  property  "  to  C,  "  his  heirs,  and 
assigns,  in  fee  simple."  He  charged  his  personal  estate  with  some  legacies,  and  he 
gave  the  residue  of  which  he  should  die  possessed,  &c.  to  A 

Held,  that  B  and  his  children  took  no  interest  in  the  personal  estate,  which  belonged 
to  A    HolUngsworth  v.  Shake$haft,  S08. 

26.  RevoccUion.'^  Devise  to  the  children  of  A  held  not  to  be  revoked,  by  an  expres- 
sion in  a  codicil  that  they  were  not  intended  to  take  any  beneficial  interest  under 
the  will  or  codicil.     Cleohury  v.  Beckett,  329. 

27.  A  testator  devised  his  real  estate  to  his  brother  William  for  life  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainders  over ;  and  he  bequeathed  his  resi- 
duary personal  estate  between  his  nephews  and  nieces.    By  a  codicil,  he  revoked 


any 
Held,  that  the  devise  to  the  children  of  William  was  not  revoked.    Ih. 

28.  Joint  Tenancy."]  A  testator  gave  his  real  and  personal  estate  to  A,  B,  and  C,  as 
tenants  in  common.  By  a  codicil  he  declared  that  if  any  of  the  devisees  should  die, 
in  his  lifetime,  his  estate  and  interest  should  "go  to  the  survivors  or  survivor  of  them, 
and  the  heirs,  executors,  administrators  and  assigns  of  such  survivor."  A  died  in 
the  testator's  lifetime :  — 

Held,  that  B  and  C  took  as  joint  tenants  the  share  intended  for  A.  Leigh  v.  Mosley^ 
834. 

29.  Residuary  Estate.']  As  to  the  residue  "  of  his  estate  and  efiiBcts,  whatsoever  and 
wheresoever,  canal  shares,  plate,  linen,  china,  and  furniture,"  the  testator  devised 
and  bequeathed  the  same  to  his  wife :  — 

Held,  that  the  residuary  persqnal  estate  passed,  and  that  the  general  words  were  not 
limited  to  things  ejusdem  generis  with  canal  shares,  &c.    Fisner  v.  Hepburn^  836. 

See  Annuity.    Duress.    Landlord  and  Tenant.  % 

WINDING-UP  ACTS. 

1.  Contributory.]  A  purchased  fifty  shares  in  a  banking  company  from  the  directors 
of  the  company.  Jso  deed  of  transfer  of  these  thares  to  hun  was  executed,  as  re- 
quired by  the  deed  of  settlement  of  the  company,  but  the  directors  gave  him  certifi- 
cates of  the  shares,  and  he  received  the  dividends  declared  on  them  from  time  to 
time.    The  c<Mnpany  was  ordered  to  be  wound  up :  — 

Held,  that  A  was  properly  put  on  the  list  of  contributories  in  respect  of  the  shares. 
Bernard,  ex  parte,  128. 

2.  Waiaer  of  Formalities.]  A  purchased  of  B,  a  shareholder  of  the  company,  thirty 
shares  in  the  company.  No  oeed  of  transfer  was  executed,  as  recjuired  oy  the  deea 
of  settlement,  but  the  directors  gave  A  certificates,  and  he  received  the  dividends 
declared  on  them :  — 

Held,  that  the  formality  had  been  waived,  and  that  the  transfer  had  been  complete ; 
and  that  A  had  properly  been  put  on  the  list  of  contributories  in  respect  of  the 
shares.    lb. 
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ABANDONMENT. 
See  Railways. 

ACCEPTANCE. 
See  Bill  of  Exchaitoe. 

ACCOUNT  STATED. 

1.  AchnowUdgmenf]  An  acknowledgment  of  a  debt,  without  mentioning  the  amounti 
will  not  entitle  the  pUuntifi'  to  recover  nominal  damages  on  a  count  upon  an  account 
stated.    [Erie,  J.  dissenting.]    Lane  t.  Hillf  421. 

ACKNOWLEDGMENT. 
See  Account  Stated.    Fbomisbort  Note. 


ACTION. 
For  Damages  to  MUU.^ 

See  CouuissiONERs.   Coftriqht. 


AGENT. 

1.  Power  o/.]  An  agent  cannot  bind  his  principal  bv  any  act  or  declaration  which  is 
out  of  the  scope  of  his  authority.     Olding  t.  Smithy  424. 

2.  Evidence,']  In  an  action  in  a  county  court  by  a  coUier  against  his  employer  (one 
of  the  directors  of  a  company)  to  recover  wases,  upon  the  ground  that  they  had  been 
paid  in  goods,  in  violation  or  the  Truck  Act,  it  appeared  that  the  plaintiff  had.be^n 
employed  to  cut  coal  for  the  company,  and  they  xcpt  a  shop  for  the  sale  of  goods 
adjoinmg  their  office,  where  the  wa^8  were  paid;  the  workmen  (including  the 
plaintiff)  were  paid  their  wages  monthly,  but  were  of^en  paid  advances  in  ciuh,  at 
the  office,  during  the  currency  of  the  month,  and  that  the  plaintiff  had  received  and 
expended  such  at  the  shop  in  goods  subsequently  to  January,  1851,  and  that  was  the 
amount  he  now  sought  to  recover.  It  also  appeared  that  the  colliers  employed  in 
such  level  worked  under  the  superintendence  of  an  overman,  who  acted  under  the 
directions  of  tibe  coal  agent,  and  had  nothing  to  do,  of  his  own  authority,  with  the 
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hiring  or  diichargiiig  of  tlie  worionen,  or  with  the  payment  of  their  wages.  There 
was  a  coal  clerk,  w£)0e  duty  it  was  to  ascertain  the  amount  of  each  man's  earning 
It  was  proposed,  on  the  part  of  the  plaintiff,  to  give  evidence  of  a  conversation  in 
January,  1851,  between  H.  (the  overman  under  whom  the  plaintiff  worked)  and  the 
plaintiff,  in  order  to  show  that  some  constraint  was  used  to  induce  him  to  deal  at  the 
shop.^  The  judge  at  first  rejected  the  evidence,  but  it  afterwards  appeared,  that  at 
the  time  of  tne  conversation  a  paper  was  produced  by  H.  containing  a  list  of  names 
of  men  working  in  his  level,  including  that  of  the  plaintiff,  and  H.  on  oeins  examined 
respecting  it  said,  "  I  had  die  list  from  the  office  from  W.  H.,  (the  coal  derk^  He 
is  a  clerk  under  B.  (the  coal  agent)  in  the  office.  I  had  the  paper  from  WT  H.  to 
remember  the  names  that  did  not  deal  at  the  shop."  The  judge  tnereupon  held,  that 
what  was  said  by  H.,  when  he  produced  the  list  to  the  plaintiff  was  admissible  against 
the  defendant : — 

Heldy  (on  appeal,^  that  the  evidence  was  not  admissible,  as  H.  had  no  authority  to  bind 
the  defendant  oy  any  act  or  declaration  relating  to  the  disposal  of  the  men's  wages. 
lb, 

Heldf  also,  that  W.  H.  had  no  such  anthority.  Semble^  that  B.  would  have  had  such 
authority.    Ih, 

AGREEMENT. 

See  p.  585. 
To  Mortgage.'] 

See  LAin>LOBD  and  Tenant.    Fbomissort  Notx.    Stamp. 

APPEAL. 

1.  Notice  of,  how  given.']  The  II  &  12  Vict  c.  31,  s.  9,  enacts  that  in  case  a  copy  of 
the  depositions  on  which  an  order  of  removal  is  founded  be  applied  for,  a  period  of 
fourteen  days  ^  after  the  sending  of  such  copy  shall  be  allowed  for  the  giving  of  such 
notice  of  appeal;"  and  by  14  &  15  Vict  c.  105,  s.  10,  notices  of  appeiJ  may  be  sent 
by  post  or  otherwise  in  like  manner  as  orders  of  removal  may  be  sent  by  law : — 

Held,  that  the  notice  of  appeal  may  be  supposed  to  be  given  at  the  time  when,  accord- 
ing to  the  regular  and  usual  course  of  post,  it  ought  to  reach  the  respondents.  Reg- 
ina  V.  The  Inhabitants  of  SlawstonCf  351. 

2.  Due  Time,]  Where,  therefore,  copies  of  depositions  were  posted  by  the  respond- 
ents' solicitors  on  the  Sd,  and  were  received  by  the  appellants  on  the  5th,  and  on  the 
17th  a  letter  containing  a  notice  of  appeal  was  put  into  the  post,  which  in  the  regular 
course  of  post  ought  to  have  reachea  the  respondents  on  the  19th,  but  was  not  in 
fact  delivered  untU  the  20th :  — 

Heldy  that  the  notice  of  appeal  was  in  due  time.    lb. 

8.  Order  of  Maintenance,]  An  appeal  against  an  order  for  the  maintenance  of  a 
lunatic  pauper,  must  be  to  the  Quarter  Sessions  havii^  jurisdiction  in  the  place  from 
which  the  limatic  removed  to  an  asylum.    Regina  v.  The  Justices  of  Lancashiref  372. 

4.  Jurisdiction  of  Quarter  Sessions.]  Where,  therefore,  a  lunatic  pauper  was  removed 
to  an  asylum  from  a  parish  wholly  withih  the  borough  of  Liverpool,  and  afterwards 
an  order  was  made  in  the  borough  by  two  justices  of  the  county  adjudicating  the 
pauper's  settlement,  and  for  his  maintenance :  — 

Held,  that  the  appeal  against  the  latter  order  under  the  8  &  9  Vict.  c.  126,  s.  62,  was 
exclusively  to  Uie  Quarter  Sessions  of  the  borough.    lb. 

Notice  of.] 

See  Bastard. 

From  County  Court.] 


See  p.  563. 
See  Garbibr. 

APPLICATION. 
See  Patent. 
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ASSUMPSIT. 

See  Account  Stated. 

ARBITRATION. 

1.  Sufficiency  of  Atoard^  The  plaintiffs  entered  into  four  separate  written  contracts 
witn  the  defendants  for  the  completion  of  four  separate  portions  of  the  defendama* 
railway,  and  subsequently  into  three  verbal  contracts  for  the  making  of  three  exten- 
sions oi  the  line.  In  the  plaintiffs'  bill  of  charges,  the  several  portions  were  kept  dis- 
tinct and  charged  for  separately.  The  defendants  not  paying  the  full  amount 
claimed,  the  plaintiffs  brought  an  action  of  debt  against  them,  which  before  plea  was 
referred  to  arbitration  with  all  matters  in  difference  relating  to  the  railway  works. 
The  costs  of  the  cause,  reference,  and  award  were  to  abide  the  event  of  the  award. 
Before  the  arbitrator,  the  case  was  opened  separately  and  proved  separately  in  re- 
spect of  the  claim  under  each  contract.  The  plaintiffs  made  further  claims  for  da- 
mage done  to  an  engine  by  the  defendants,  and  for  their  not  delivering  certain  wa- 
j;ons.  The  arbitrator  awarded  that  the  plidntiffs  had  good  cause  of  acuon,  and  that 
in  respect  of  such  cause  of  action,  and  the  other  matters  in  difference,  the  defend- 
ants snould  pay  to  the  plaintiffs  a  specified  sum.  It  was  objected  that  the  award  was 
bad  and  uncertain,  as  it  did  not  find  separately  in  respect  of  the  claims  under  the 
separate  contracts,  the  costs  as  to  each  contract  being,  as  was  contended,  to  abide 
the  event  of  the  award  on  each :  — 

Heldt  that  the  award  was  sufficient,  and  that  it  was  not  necessary  for  the  arbitrator  to 
award  specifically  as  to  each  contracts  Crdwshaw  v.  The  York  Sfc.  Railway  Co^ 
897. 

2.  Time  of  Making  AtoardJ]  A  local  inclosure  act,  afler  providing  for  the  appoint- 
ment of  commissioners,  and  the  allotment  of  certain  lands,  enacted  *^that  two  awards 
should  be  made  by  J.  C.  (one  of  the  commissioners)  within  six  years  from  the  pass- 
ing of  the  act,"  and  pointed  out  the  mode  in  which  J.  C.'s  place  was  to  be  filled  up 
by  election :  — 

Heid^  that  the  clause  as  to  the  making  of  the  award  was  directory  only,  and  that  where 
the  award  was  made  after  the  six  years  the  allotment  was  not,  therefore,  nugatory. 
Doe  d  Roberts  v.  Mostyn,  504. 

3.  Appointment  of  Commissioner."]  Held,  also  that  an  award  made  af\cr  J.  C.*8  death 
by  a  person  who  had  acted  in  the  same  capacity,  was  sufficient  without  proof  of  his 
having  been  formally  appointed  to  succeed  J.  C.  in  the  mode  specified  oy  the  act, 
following  Doe  d.  Nanney  v.  Gore,  2  Mee.  &  W.  821.    Ih. 

4.  Reference  hack  to  Arbitrators^  To  an  action  of  covenant  on  a  mortgage-deed,  the 
defendant  pleaded  non  est  factum,  and  payment.  After  issue  joined,  the  cause  and 
all  matters  in  difference  were  referred  to  an  arbitrator,  the  costs  of  the  cause  and 
of  the  reference  and  award  and  all  other  costs  to  abide  the  event.  The  submission 
contained  the  usual  clauses,  that  ^^  if  either  party,  by  affected  delay  or  otherwise, 
should  wilfully  delay  or  otherwise  wilfully  prevent  the  arbitrator  from  making  the 
award,  he  should  pay  costs.  And  in  case  of  cither  party  disputing  the  validity  of  the 
award,  and  moving  the  court  to  set  aside  the  same,  the  court  should  have  power  to 
remit  the  matter  referred  to  the  arbitrator."  The  arbitrator  awarded  de  pramissis^ 
"  that,  on  a  settlement  of  all  matters  in  difference,  accounts,  claims,  and  demands 
between  the  parties  up  to  the  date  hereof,  there  is  due  from  the  defendant  to  the 
plaintiff  300/.  lbs,  9«/. ;"  and  he  ordered  the  same  to  be  forthwith  paid.  The  de- 
fendant having  moved  to  remit  the  award  to  the  arbitrator,  and  also  that  upon  pay- 
ment of  the  sum  awarded,  satisfaction  should  be  entered  on  a  judgment,  and  that 
the  plaintiff  should  pay  costs  for  having  wilfully  delayed  the  makmgof  the  award  : — 

Held,  first,  that  the  awari,  if  invalid,  might  be  remitted  back  on  the  application  of  the 
defendant,  and  that  the  clause  in  question  was  not  confined  to  cases  in  which  the 
court  might  exercise  the  power  adversely  to  the  party  seeking  to  impeach  the  award. 
Bradley  v.  Phelps,  595. 

Secondly,  that  the  award  was  good  upon  the  face  of  it,  since  it  sufficiently  appeared 
that  the  arbitrator  had  awarded  on  all  the  matters  referred  to  him.    Ih. 
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Without  a  Warrant.^ 


5.  Wilful  Delap."]  Semble,  that  the  clause  respecting  **  wilful  delay "  is  confined  to 
cases  where  the  completion  of  the  award  is  preventedi  and  does  not  apply  where  an 
award  has  been  in  Act  made.    lb. 

See  ComossioNERS.    Costs. 


ASSAULT  AND  BATTERY. 
See  Falsb  Imprisokment. 

ARREST. 
See  False  Impbisonment. 

ASSIGNMENT. 
See  Patent.    Trespass. 

ASSUMPSIT. 
See  Consideration. 

ATTESTATION. 
See  Warrant  of  Attorney. 

ATTORNEY. 


Renewal  of  Certificate,']  T.,  who  whilst  uncertified  had  placed  his  name  as  an  attorney 
upon  briefs  for  counsel  at  Quarter  Sessions,  upon  his  showinff  by  affidavit  that  he 
had  on  those  occasions  acted  gratuitously,  and  trom  motives  of  xindness,  was  allowed 
to  renew  his  certificate  upon  payment  of  three  years'  back  duty,  and  a  fine  of  6/. 
Taylor  J  in  re,  454. 

Duty  of} 

See  Limitations. 


Limitations f  Statute  of] 


Copyright  at  Common  Law,] 


ATTORNEYS  BILL. 
See  Limitations. 

AUTHORS. 
See  Copyright. 

AWARD. 
See  Arbitration. 

BAILEE. 
See  Deed. 
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BAILMENT. 

See  Carriers. 
LoiB  by  R6biberyJ\ 

See  Guaranty. 

BANKRUPTCY. 

1.  Assignment.']  Semblej  that  an  assignment,  though  made  hona  fide^  of  the  whole  of  a 
trader's  stock  for  the  price  of  a  part,  not  because  the  trader  is  obliged  under  pres- 
sure to  sell  his  stock  for  less  than  its  value,  but  because  an  old  debt  is  taken  as  part 
of  the  price,  though  the  moving  cause  of  the  transfer  may  be  a  new  advance,  is  a 
fraudulent  trans^r,  constituting  an  act  of  bankruptcy  within  the  12  &  13  Vict  c 
106,  s.  67.     Graham  v.  Chapman^  498. 

2.  Act  of  Bankruptcy.']  At  all  events,  such  assi^ment  is  an  act  of  bankruptcy,  even 
without  fraud  in  fact,  if  it  conveys  all  the  trader's  property,  including  the  sum  ad- 
Tanced,  and  professes  to  give  the  assignee  a  right  to  take  the  trader's  future  acquired 
property  upon  non-payment  of  his  deot  within  a  certain  time.    Jb, 

8.  Siebert  v.  Spooner,  1  Mee.  &  W.  714 ;  s.  c.  6  Law  J.  Rep.  (n.  8.)  Exch.  249 ;  Lin- 
don  V.  Sharpey  6  Man.  &  G.  895 ;  8.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  67  ;  and  WhU- 
tcell  T.  Thompson,  1  Esp.  68,  considered.    lb. 

BASTARD. 

1.  Notice  of  Appeal]  B  having  been  adjudged  the  putative  father  of  twin  bastard 
children,  two  orders  of  affiliation  were  drawn  up  and  served.  He  gave  notice  of 
appeal,  and  entered  into  two  recognizances,  under  the  7  &  8  Vict  c.  101,  s.  4,  and 
BUDse(]|uently  gave  notice  to  the  mother,  under  the  8  Vict.  c.  10,  8.  8,  that  he  had  en- 
tered mto  **  a  recognizance  "to  try  "an  appeal"  a^'nst  "  an  order"  of  affiliation 
made,  &c.  whereby  he  was  adjudged  to  be  the  putative  father  of  two  bastard  child- 
ren :  — 

Held,  that  such  notice  was  sufficient,  inasmuch  as  it  must  be  taken  to  have  given  rea- 
sonable information  to  the  mother  that  B  had  entered  into  recognizances  to  try  ap- 
peals against  the  two  orders.    Regina  v.  The  Recorder  of  Leeds,  416. 

2.  What  is  Notice.]  The  question  in  such  cases  is,  whether,  looking  at  aU  the  circum- 
stances, reasonable  information  has  been  conveyed  by  the  notice.    lb. 

8.  Sufficiency  of  Order  J]  A  bastard  child  was  bom  on  the  ]Oth  May,  1850,  and  a  sum- 
mons, dated  the  2dd  July,  1851,  was  served  upon  the  putative  father,  which  stated  that 
the  application  had  been  made  "  within  twelve  calendar  months  from  the  date  here- 
of." The  hearing  of  this  summons  was  adjourned  from  time  to  time  till  the  1 1  th 
September,  1851,  when  an  order  was  made,  which,  after  reciting  that  the  mother, 
"  did,  on  the  28th  October,  1850,  having  been  delivered  of  a  bastard  child  within 
twelve  calendar  months  prior  thereto,  make  application,"  &c. ;  that  the  hearing  was 
adjourned  to  the  1 1th  September,  1851 ;  and  that  it  was  proved  that  the  cliild  was, 
on  the  10th  May,  1850,  bom  a  bastard;  adjudged  J.  H.  to  be  the  putative  father, 
and  ordered  him  to  pay  **  2s.  Bd.  per  week  from  the  said  28th  October,  1850,  the  day 
upon  which  such  application  was  made  as  aforesaid  " :  — 

Heldj  that  it  sufficiently  appeared  upon  the  face  of  the  order,  that  the  complaint  had 
been  made  within  twelve  months  from  the  birth,  and  that  the  statement  in  the  sum- 
mons that  the  child  was  bom  within  twelve  months  of  its  date  was  immaterial.  Har" 
rison,  ex  parte,  451. 

4.  Held,  also,  that  the  order  was  good,  although  the  justices  had  directed  payment  from 
the  time  of  the  application,  a  period  of  more  than  thirteen  weeks ;  and  that  the  or- 
der was  not  vitiated  by  reason  of  its  having  been  made  more  than  forty  da^-s  after 
the  service  of  the  summons,  the  delay  being  occasioned  by  the  adjournment    lb. 

BENEFICLiRY. 
See  Deed. 
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BENEFIT  BUILDING  SOCIETY. 

The  Friendly  Societies  Act,  10  Geo.  4,  c.  56,  n.  20,  22,  has  not  the  elTcct  of  increaa- 
ing  the  responBibilitr  of  a  treasurer  of  such  a  society  beyond  that  of  a  bailee,  in  re- 
spect of  the  loss  01  money  immediately  after  its  receipt  Walker  r.  The  Britiih 
Guaranty  A$»ociaiiony  375. 

BILL  OF  EXCHANGE. 

hVoKd  Acceptance.']  A  bill  of  exchange,  drawn  on  a  completely  registered  joint  stock 
company,  by  its  corporate  name,  was  accepted  by  two  of  the  directors  of  the  com- 
pany, as  follows :  "  Accepted,  J.  B.  and  h.  N.,  Directors  c£  the  C.  Company,  ap- 
pointed by  resolution  to  accept  this  bill."  The  bill  was  sealed  with  the  corporate 
seal,  havino"  the  corporate  name  of  the  company  circumscribed,  and  was  counter- 
signed by  uie  secretary :  — 
Held,  in  an  action  upon  the  bill  against  the  company,  that  the  bill  sufficiently  express- 
ed upon  the  face  of  it  that  it  was  accepted  on  behalf  of  the  company,  within  the 
45th  section  of  the  7  &  8  Vict.  c.  110,  and  that  the  company  were  liable  upon  the 
bill.    Edwards  t.  Cameron*g  Coalbrook,  i'c.  Railway  Co,  bOb, 

2j^oti€e  of  Dishonor.']  A  notice  of  dishonor  sent  by  the  indorsee  of  a  bill  of  exchange 
to  the  drawer,  stated  the  amount  of  the  bill  correctly,  but  erroneously  described  it  as 
drawn  by  the  acceptor  and  accepted  by  the  drawer :  — 

Held,  a  sufficient  notice  of  dishonor.    Mellersh  v.  Rippen^  599. 

Beauchamp  y.  Cash,  1  DowUng  &  Ryland,  8,  not  followed.    lb. 

See  County  Court. 

BIRKENHEAD  DOCK  COMPANY. 
See  MoRTOAOE. 


BONA  FIDES. 
A  Question  for  the  Jury.] 

See  Railways.    Trespass. 


BOND. 

1.  Validity  of]  The  plaintifiT,  being  judge  of  a  county  court,  upon  the  removal  of  a 
plaint  in  replevin  from  his  court,  into  a  superior  court,  under  the  9  &  10  Vict  c.  95, 
ss.  121,  127,  took  a  bond  in  the  usual  form,  except  that  he  himself  was  the  obligee, 
instead  of  the  other  parties  in  the  suit,  as  directed  by  the  1 27th  section.^  The  l^nd 
having  been  forfeited  by  reason  of  the  suit  in  the  superior  court  not  being  prosecuted 
with  effect,  the  judge  of  the  county  court  brought  an  action  upon  the  bond  :  — 

Heldj  first,  that  the  bond,  though  irregular,  was  not  void,  and  tnat  the  plaintiff  might 
sue  upon  it  as  a  voluntary  bond.     Stansfeld  v.  Hellawell,  559. 

2.  County  Court.]  Secondly,  that  although  the  suit  was  improperly  removed  into  the 
superior  court,  the  proceedings  afler  the  removal  were  valid.    lb. 

8.  CosU.]    Thirdly, 
as  trustee  for  the 

the  full  amount  of  the  costs  incuxred  in  the  replevin  suit  might  be  recovered  in  this 
action.    75. 


',  that  it  appearing  at  the  trial  that  the  plaintiff  had  taken  the  bond 
other  parties  in  we  replevin  suit,  and  was  suing  upon  it  for  them, 


BRIDGE. 
See  Railways. 
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Of  a  Carrier  —  Effect  o/] 


BY-LAW. 
See  Gabbier. 

CARRIERS. 


1.  Special  Contract — Negligence,']  A  railway  company  letting  tracks  for  hire  for  tlie 
conveyance  of  horses,  dehyered  to  the  owner  of  the  horses  a  ticket,  in  which  it  was 
stated  that  the  owners  were  to  undertake  all  risks  of  injury  by  conveyance  and  other 
contingencies,  and  further  stipulated  that  the  company  would  not  be  liable  for  any 
damages,  however  caused,  to  horses  or  cattle :  — 

Held,  that  the  owner  of  the  horses  could  not  recover  for  damage  done  to  them  through 
the  breaking  of  an  axle,  which  was  attributable  to  the  culpable  negligence  of  the 
company's  servants.    Austin  v.  The  Manchester^  {fc.  Railway  Co,  506. 

2.  Effect  ofBy-LawsJ]  The  plaintiff,  a  passenger  on  the  defendant's  railway  to  a  cer> 
tain  station  Uiereon,  having  taken  ana  paid  for  a  second  class  ticket,  dehvered  her 
luggage  to  a  porter  of  the  defendants,  telling  him  to  what  station  she  was  going,  and 
after  seeing  him  label  it,  took  her  seat  in  the  train.  On  her  arrival  at  her  destinar 
tion  one  of  her  boxes  was  missins.  By  the  defendant's  act,  5  &  6  WilL  4,  c.  107,  s. 
144,  they  were  impowered  to  miuce  by-laws,  which  were  to  be  painted  on  a  board 
and  huBg  up  at  the  stations,  and  were  to  be  binding  on  all  parties.  One  of  the  by- 
laws was  as  follows :  '*  Every  first  class  passenger  wiU  be  allowed  112  lbs.,  and  eveiy 
second  class  passenger  56  ll».  of  luggage,  free  of  chaise,  but  the  company  will  not 
be  responsible  for  the  care  of  Uic  same  unless  booked  and  pud  for  accordingly.*  It 
did  not  appear  that  the  plaintiff  knew  of  the  b^-law,  or  that  it  had  been  affixed  ai 
the  stations  as  required  by  the  act  It  was  adnutted  by  the  defendants  that  the  box 
had  been  stolen.  The  plaintiff  having  sued  the  defendants  in  a  county  court  for  the 
loss,  the  judge,  on  the  aoove  facts,  held  the  defendants  liable,  and  gave  the  plaintiff 
a  verdict  for  the  full  value  of  the  box :  — 

Held,  on  appeal,  that  the  jud^ent  must  be  affirmed,  as  the/>rtm£  fade  lialnlity  of  the 
defendants  was  not  conclusively  rebutted,  and  there  was,  therefore,  evidence  to  sup* 
port  the  finding.     Hie  Great  Western  Railway  Co.  v.  Goodman^  546. 

8.  Semhle^  that  to  obviate  the  defendants'  liability  at  common  law,  the  knowledge  of 
the  by-law  must  have  been  brought  home  to  the  plaintiff.    lb, 

4.  Qucere.  Whether  any  of  the  by-laws  are  "  binding  on  all  parties*  unless  affixed  to 
the  stations?    lb. 


CASES  OVERRULED,  QUALIFIED,  &c. 

Beauchamp  ▼.  CosA,  1  Dowling  k  Ryhind,  3,  not  followed,        ....  599 

Bessey  y.  Windham,  6  Q.  B.  Rep.  166,  overruled, 515 

Byers  v.  Dobey,  1  H.  Black.  236,  distinguished, 555 

0>«  V.  PZa//,  5  Eng.  Rep.  491,  affirmed, 556 

Cutts  V.  Surridge,  9  Q.  B.  Rep.  1015,  qualified, 459 

Ihe  d.  Nanney  v.  Gore,  2  Mee.  &  Wels.  321,  affirmed, 504 

Glave  V.  Wentworth,  6  Q.  B.  Rep.  17S,  note,  affinned, 620 

Halford  v.  Cameron*$,  ifc.  Railway  Company,  3  Eng.  Rep.  309,  affinned,    .        .  666 

Lake  v.  Billers,  1  Ld.  Raym.  738,  supported, 620 

Lamprell  v.  The  Billericay  Union,  3  Exch.  R.  288,  doubted,      ....  445 

lAndon  v.  Sharpe,  6  M.  &  G.  895,  considered,        .         .        :        .        .        .  498 

Lodge  v.  Dicas,  3  Baraewall  &  Alderson,  611,  virtually  overroled,        •  .  680 

Jlfara'nv.  Pocf^er,  5  Burrows,  2631,  supported, 620 

OKve  V.  Smith,  5  Taunton,  56,  qualifiea, 537 

Reeves  v.  Copper,  5  Bing.  (n.  c.)  136,  approved,     ..;...  586 

Siebert  v.  Spooner,  1  M.  &  W.  714,  considered, 498 

Thompson  v.  Percival,  5  Barnewall  &  Adolphus,  925,  affirmed,         .        •        •  680 

Whitwell  V.  Thompson,  1  Esp.  68,  considered, 498 
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CESTUI  QUE  TRUST. 
See  Deed. 

CHATTEL. 
See  MoBTOAGS. 

COLLECTOR. 
See  Poor  Law  Commissioneb. 

COLLIERS. 
See  Agent. 

COMMISSIONERS. 

1.  Extinction  of  PowertJ]  Sect  1  of  stat  1  Geo.  1,  at  2,  c.  24,  empowered  peisons 
to  make  a  river  navigable,  and  to  maintain  the  navigation,  and  to  erect  weirs  and 
dams  in  the  river  and  upon  the  lands  adjoining,  and  from  time  to  alter,  repair, 
and  amend  the  same,  the  said  undertakers  nrst  mving  the  satisfaction  to  the  owners 
of  lands,  mills,  &c,  as  thereinafter  directed,  ny  sect  2,  commissioners  were  ap» 
pointed  to  mediate  between  the  undertakers  and  the  owners  of  lands,  tenements, 
and  hereditaments,  and  to  settle  the  satisfaction  with  the  aid  of  a  jury.  By  sect  18, 
if  any  person  should  sustain  damage  in  his  lands  or  mills,  by  the  owners  of  the  navi- 
gation raising  or  diverting  the  water,  the  commissioners  were  required  to  assess  the 
oamages  by  a  jury,  and  appoint  a  receiver  of  the  tolls,  who  should  pay  the  amount 
of  the  compensation  to  the  party  srieved.  All  the  commissioners  named  in  the  stat- 
ute were  dead^  and  no  successors  nad  been  appointed :  — 

Held^  by  Erlb,  Wightman,  and  Crompton,  ^.J.,  that  the  powers  given  to  the  own- 
ers of  the  navigation  by  sect  1,  for  the  purposes  of  the  navigation,  were  not  taken 
away  by  the  loas  of  the  right  of  the  owners  of  lands  or  mills  to  compensation  for  con- 
sequential damaoe  under  sect  18,  because  there  were  no  commissioners.  The  Comr 
pony  j*c.  of  the  Kennel  jr  Avon  Canal  Navigation  v.  WOkerington^  472. 

2.  SeniJ>le^  by  Erlb,  J.,  an  acdon  would  lie  agunst  the  company  for  not  making  com- 
pensation.   Ih, 

8.  But  held  by  Lobd  Campbell,  C.  J.,  that  the  powers  given  by  sect  1  were  onl^  to 
be  ezercisea  while  the  owners  of  the  navigation  took  care  that  compensation  might 
be  obtained  in  the  manner  prescribed.    lb. 


AppovnJtmeniof^ 


COMMISSIONER. 
See  AwABD. 

COMPENSATION, 

See  CoMiassiONEBs. 

COMPLAINT. 


See  Obdeb. 
VOL.  XI.  54 
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CONFLICT  OF  LAWS. 
See  County  Court. 

CONSIDERATION. 

What  is  sufficient.']  The  acceptance  hj  a  creditor  of  the  separate  liability  of  one  of 
seyeral  persons  jointly  liable,  is  a  sufficient  consideration  for  the  discharge  of  the 
others  from  their  joint  liability.    Lyth  v.  Atdt,  580. 

Lodge  y.  Dicas,  3  Bamewall  &  Alderson,  611,  virtoally  overruled.    Ih, 


Of  Statutes,"} 


In  Restraint  of  Trade  J] 
When  Joint.} 
Under  Seal} 


CONSTRUCTION. 
See  Railway. 

CONTRACT. 

See  p.  460. 

See  Joint  Contract. 

See  Corporation.    Pleading. 

COPYRIGHT. 


h  Action  for  Infringement']  Under  the  Copyright  Act,  5  &  6  Vict  c.  45,  an  action  mil 
lie  at  the  suit  of  the  owner  of  the  copyright  in  a  musical  composition,  for  lithograph- 
ing copies  of  it  for  the  private  use  at  the  members  of  a  musical  society,  who  perform 
gratuitously  and  not  for  the  purpose  of  sale  or  exportation.    Novello  v.  Sudhwy  492. 

2JJ  fr  6  Vict]  The  5  &  6  Vict  c.  45,  s.  2,  declares  the  word  "copyright"  to  mean  "  the 
sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying  copies  "  of  any  book, 
and  the  3d  and  4th  section  defines  the  terms  for  which  such  copyright  is  to  exist 
The  15th  section  provides  that  if  any  one  print  or  cause  to  be  printed  either  for  sale 
or  for  exportation  any  book  in  which  there  is  existing  copyright,  such  ofiender  shall 
be  liable  to  a  special  action  on  the  case :  — 
HeMy  that  this  provision  does  not  restrict  the  right  conferred  by  the  previous  sections  of 
the  act,  and  that  the  owner  of  copyright  is  entitled  by  common  law  to  his  remedy  by 
action  for  the  infiingement  of  that  right.    lb, 

CORPORATION. 

1.  Contract  under  Seal]  Wherever  the  purposes  for  which  a  corporation  is  created 
render  it  necessary  that  work  should  be  done  or  goods  supplied  to  carry  such  pur- 
poses into  effect,  and  such  work  is  done  or  such  goods  are  supplied,  and  accepted  by 
the  corporation,  and  the  whole  consideration  for  payment  is  executed,  the  corpora- 
tion cannot  refuse  to  pay  upon  the  ground  that  the  contract  was  not  under  seaL 
Clark  V.  The  Guardians  of  Cuckfield  Union,  442. 

2.  Where,  therefore,  at  a  meeting  of  a  board  of  the  guardians  of  a  poor-law  union, 
(which  board  was  regularly  constituted,)  a  contract  was  entered  into  not  under  seal, 
for  the  erecting  of  water-closets  in  the  union  workhouse,  and  they  were  accordingly 
put  up,  it  was  held,  that  the  g;uardian8  were  liable  upon  the  contract  for  work  and 
labor,  and  goods  sold  and  dehvered.    lb, 

8.  By  the  4  &  5  Will.  4,  c.  76,  guardians  of  an  union  have  the  government  of  the  work- 
house, and  no  acts  of  the  gui^ians  are  to  be  valid  except  done  at  a  board  when 
three  are  present  By  the  5  &  6  Will  4,  c.  69,  every  umon  is  made  a  corporattoot 
and  may  use  a  common  seal.    lb. 
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4.  SembUj  the  reason  for  which  a  seal  was  required  to  authenticate  the  acts  of  a  corpo* 
ration  do«)  not  exist  with  equal  force  in  respect  to  the  guardians  of  a  poor-law  union 
as  to  municipal  corporations,  and  others  of  a  similar  chuacter,  the  former,  according 
to  the  statute  b7  wnich  they  were  orisiinally  constituted,  act  by  regulations  adopted 
at  a  board  composed  of  not  less  than  three  guardians,    lb. 

(iucere^  whether  the  case  ofLamprely.  The  BiUerka^  Unions  8  Exch.  283,  was  rightly 
decided,    lb. 

CORPORATION. 
Contrail  hyJ] 

See  Bill  of  Exghakqs.    Taxes. 


COSTS. 

1.  ArUtradonJ]  If  an  undivided  claim  to  compensation  by  a  land-owner,  referred  to 
arbitration  under  the  Lands  Clauses  Confiolioation  Act,  be  wholly  disallowed  by  the 
arbitrators,  the  promoters  of  the  undertaking,  to  whom  such  claim  was  sent,  al* 
though  they  made  no  offer  in  respect  of  such  claim,  are  not,  of  necessity,  by  sect  84 
of  the  act,  to  bear  all  the  costs  of  the  arbitration,  and  the  costs  incident  thereto. 
Regina  y.  Byrom^  4S8. 

2.  Neidier  are  they,  under  the  like  circumstances,  to  bear  the  like  costs,  the  conse* 
quence  of  distinct  claims  similarly  disallowed,  though  such  claims  were  joined  with 
others  which  are  allowed.    lb, 

Z.  On  Second  TrialJ]  Where  a  jury,  being  unable  to  agree,  are  discharged  with  the 
consent  of  coimsef,  the  narty  who  obtiuns  the  yerdict  on  the  second  triiu  is  not  enti- 
tled to  the  costs  of  the  nrst  trial  Bostock  y.  The  North  Staffordshire  Railway  Co.^ 
450. 

See  Abbitbatiok.    Bokd.    Highways.    Fbaotice.    p.  664. 

COUNSEL. 
Absence  of.  ] 

See  Kew  Trial. 

COUNTY  COURT. 

« 

Jurisdiction  o/.]  The  plaintiff,  who  rended  at  N.,  drew  there  a  bill  of  exchange  on 
the  defendant,  who  resided  at  L.  The  latter  accepted  the  bill  at  L.  and  sent  it  to 
the  plaintiff  at  N.,  who  there  indorsed  it  oyer.  The  bill  was  dishonored  at  maturity, 
and  the  plaintiff  paid  the  amount  to  the  iDdorsee  and  then,  by  leave  of  the  judge, 
sued  the  defendant  on  it  in  the  county  court  of  N. :  — 

Heldy  that  as  the  defendant  accepted  the  bill  in  L.,  the  whole  cause  of  action  did  not 
arise  in  N. ;  and  therefore  that  the  judge  of  the  county  court  of  N.  had  no  jurisdio* 
tion  to  try  the  cause.     WUde  y.  Sheridan,  880. 


See  Bond.    Nonsuit. 

COUNTY  COURTS  ACTS. 
See  Trespass. 

COVENANT. 

Construction  of.'] 

See  Plsadiko. 
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CULPABLE  KE6LI6ENCR 
See  Cabbxirs. 

DAMAGEa 
See  Account  Stated.    Bokd.    ComnssioNXBS.   Sailwat. 

DEATH. 
Of  Qmmunaner  to  avoard  I>amag€aJ\ 

See  CoMMissiOKSBS. 

DEED. 

L  Detinue  far^    A  etsinn  qm  trust  cannot  maintain  detiniie  for  the  deed  mder 
he  claims,  af^inst  a  bailee  of  the  trustee.    Faster  t.  Crabby  521. 

2.  Poatesshn  of,']  Where  seyend  have  an  interest  in  a  deed,  the  title  to  the  poflsesBioa 
of  it  is  ambuktoiy ;  and  anj  of  the  parties  interested,  having  poflseanon,  may  retain 
it  against  the  other.    lb. 

See  MoBTOAOB.    Tubhpikb. 

DELAY. 
See  Abbitbation.    Pbacticb. 

DELIVEBY. 
See  Mobtoaob. 

DEMUBBEB. 
See  PLBADDfe. 

DETINUE. 

Detinue  "mil  lie  for  a  ces^tit  que  trust  for  the  deed  tinder  which  he  clttmSi  aguml  a 
bulee  of  the  trustee.    Foster  t.  OrM,  521. 

DIBECTOBS. 
Power  of,  in  a  Corporation^] 

See  Bill  of  Exchakob. 


When  a  StaiuU  is  only,] 


DIBECTOBY. 
See  AwABD. 

DISCLADCEB. 
See  PATBif t. 
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DISCBETION  OF  COUBT. 
See  Habeas  Coubt. 


Qmtideration  for.'] 


BISCHABGE. 

See  CONSIDEBATION. 


DISCOVERY. 
See  Patent. 


Notice  of.'} 


DISHONOR. 
See  Bill  of  Exghakgb. 


DOCKa 
See  Taxes. 


Inspection  of] 


DOCUMENTS. 

See  Mandamus. 


EJECTMENT. 

Sect  2  of  Stat  3  &  4  WiH  4,  e.  67,  which  enacts,  <<  that  all  writs  of  execution  may  be 
made  returnable  immediatelj  afler  execution  thereofi"  applies  to  ejectment  Doe  d. 
Howson  T.  EoCf  448. 

See  AwABiK    Landlobd  and  Tenant. 


EVIDENCE. 

See  Account  Stated.  Aoent.  Award.  Inspection  ov  Documents.  Stabcp. 

Tbespabs. 


Not  proof  of  a  JudgmenL] 


EXECUTION. 
See  Trespass. 


EXTORTION. 

« 

Pleading — Misrecital.']  In  a  declaration  agiunst  the  sheriff  for  treble  damages  for 
extortion,  the  statute  was  recited,  under  a  videlicet^  as  of  the  twenty-ninth  year  of 
Elizabeth,  instead  of  the  twenty-eighth.  The  declaration  stated  that  &f.fa.  was  de- 
livered to  the  sheriff,  ind(»8ed  to  levy  debt  and  costs,  and  that  the  sheriff  wrongfully 
look  8/.  more  for  the  execution  than  he  was  entitled  to,  although  he  did  not  levy  any 
sum  of  money  by  virtue  of  the  execution :  — 

Held,  that  the  declaration  was  good ;  that  the  misrecital  of  the  statute  was  immaterial, 
and  that  it  was  necessary  to  negative  the  acts  by  which  a  levy  might  have  been 
made.    Holma  t.  Sparks.  542. 

54* 
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FACTOR. 
Zden  o/J] 

See  LiEK. 


FACTORY  ACT. 
See  Mill  Owiteb. 

FALSE  IMPRIS0I9MENT. 

!•  Suspicum  of  FelonyJ]  Trespass  for  imprisoning  the  plaindff  and  pvtdog  bim  in 
irons.  Plea,  that  the  defendant  -was  the  commander  of  a  ship  of  var  on  the  hig^ 
seas,  and  that  the  plaintiff  -was  steward  of  the  said  ship  and  servant  of  the  defendanti 
and  had  access  to  the  defendant's  cabin  and  charge  of  the  goods  there ;  that  money 
of  the  defendant  had  been  feloniously  stolen  out  of  a  certam  desk  in  the  said  cabin 
on  two  several  occasions,  just  before  the  said  time  when,  &c. ;  and  that  upon  each 
occasion,  the  said  desk  had  been  clandestinely  opened  by  means  of  a  key ;  that  the 
plaintiff  had  access  to  and  could  have  obtained  the  key  of  the  said  desk,  and  could 
nave  opened  the  same  and  carried  away  the  said  money,  and  that  the  defendant 
then  believed  that  no  other  person  had  or  could  have  obtained  access  to  the  key  of 
the  said  desk  without  the  knowledge  of  the  plaintiff;  wherefore  the  defendant,  sus- 
pecting the  plaintiff  for  the  causes  aforesaid,  to  be  guilty  of  or  concerned  in  the  steal- 
ing of  the  said  money,  did,  as  such  commander  as  aforesaid,  put  and  detain  him  in 
irons  (the  same  being  a  reasonable  mode  of  detainer)  until  ne  could  examine  into 
and  investigate  the  circumstances  of  suspicion  against  the  plaintiff  accoidlng  to  law; 
that  the  demndant  did  afterwards  examine  into  and  investigate  the  circumstances, 
and  did  discharge  and  release  the  plundff :  — 

Heldf  (after  verdict,)  that  the  plea  showed  a  sufficient  justification  for  the  imprison- 
ment    BrmighUm  v.  Jackson^  886. 

2.  Mode  of  Detainer.']  Eeldj  also,  that  the  putting  in  irons  must  be  taken  to  bea  reap 
sonable  mode  of  detainer,  and  that  if  there  were  any  excess,  the  plaintiff  ahonld 
bare  new  aongned.    lb, 

FEES. 
See  ExTOBTiOK. 


Suspicion  of  eautefor  Arrest^ 


FELONY. 

e  False  Imprisonment. 

FRAUD. 
See  Cabriers. 

FRAUDULENT  TRANSFER. 
See  Bankruftct. 

FRAUDULENT  JUDGMENT. 
See  SHERiyF* 
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FRIENDLY  SOCIETr  ACT. 
See  Bknxvit  Buildino  Sooibtt. 

GROSS  NEGLIGENCE. 
See  CASBUDie. 


GUARANTY. 

Breach  of.']  A  declaration  on  a  policy  of  guaranty,  wbereby  Uie  defendants  core- 
nanted  to  indemnify  the  plaintiffs  against  any  loss  that  might  be  occaaoned  b}r  the 
acts  or  default  (^  J.  J.  in  the  office  of  treasurer  of  a  certain  oenefit  building  society, 
alleged  that  J.  J.  as  such  treasurer  received  170/.,  the  moneys  of  the  society,  and 
that  he  had  not  paid  over  the  same  monevs  to  the  bankers  of  the  society,  to  the  credit  of 
the  plaintiffs,  within  a  short  time  after  ne  received  the  same,  viz^  durinff  the  next 
day,  or  at  any  other  time,  as  it  ivas  lus  duty  to  do  according  to  the  rules  of  the  soci- 
ety and  the  directions  of  the  trustees.  Plea,  that  after  J.  J.  had  so  received  the 
moneys,  and  before  the  time  when  he  ought  to  or  could  have  paid  to  the  said  bank* 
en,  he  without  any  act  or  de&ult,  or  any  neffligenoe,  or  want  of  due  or  proper  care 
on  his  part,  was  robbed  by  violence  of  Uie  wnde  of  the  said  moneys,  by  tne  same 
being  feloniouoly  and  violently  stolen,  and  carried  away  from  his  person,  whereby 
be  was  unavoidably,  without  any  act  or  default  of  his,  prevented  from  paying  the 
said  moneys  to  the  said  bankers.  Upon  this  plea  a  verdict  was  found  fixr  the 
defendants :  — 
Held,  on  motion  for  judgment  nan  obstante  veredicto,  that  the  &cts  pleaded  were  a  good 
defence  to  the  action.     Walker  v.  The  BrUkh  Quaraniy  AMSodatum^  876. 


When  JoinL] 


Appointment  hyJ] 


See  Joint  Contract. 

GUARDIANa 
See  FooB  Law  Commissionsrs. 

HABEAS  CORPUS. 


lJ)iseretion  of  CourL]  It  is  entirely  in  the  discretion  of  a  judge,  to  grsat  or  reftue  a 
habeas  corpus,  to  enable  a  prisoner  to  attend  to  show  cause  against  a  summons.  Ford 
V.  Graham,  528. 

^JSembte^  that  a  special  ground  should  be  laid  for  such  an  application.    Jb, 

fflGHWAYS. 

1.  6  A*  6  WiU.  4,  c.  50.1  Hie  95th  section  of  the  5  &  $  Will.4,  c.  50,  imposes  amin- 
istenal,  and  not  a  jumcial,  duty  upon  justices  to  direct  an  indictment  to  oe  prefexred 
fi>r  non-repair  of  a  highway,  where  the  liability  to  repair  is  simply  denied  by  the 
party  summoned  before  them.    Regina  v.  The  Justices  of  Surrey,  486. 

2.  Order."]  An  order  made  by  such  justices  is  good,  although  it  subsequently  appear 
that  one  of  them  is  interested  in  the  subject-matter  of  the  order.    1  b» 

3.  A  highway  being  out  of  repair,  G.  summoned  the  parish  surveyor  befinre  the  special 
sessbns  of  highways,  who  denied  the  liability  of  the  parish  U)  lep^r.    The  justioei 
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then  made  an  order  for  preferring  an  indictment  against  the  parish  at  the  Quarter 
Sessions.  At  the  trial  the  defendants  plead^ed  that  one  C,  the  occupier  of  a  fiirm, 
was  liable  to  repair  ratione  tenurcBy  and  a  verdict  was  found  for  the  defendants  upon 
that  plea.  One  of  the  justices  who  nuide  the  order  was  the  landlord  of  C/s  farm. 
The  Quarter  Sessions  infused  to  direct  the  costs  of  the  prosecution  to  be  paid  out  of 
the  highway  rate  of  the  parish :  — 
ffdd,  on  motion  for  a  mandamus,  that  the  order  for  preferring  the  indictment  was  not 
Toid  by  reason  of  one  of  the  justices  who  made  it  haying  an  interest  in  the  question 
which  was  raised  at  the  Quarter  Sessions.    lb, 

4.  Costs."]  Held,  also,  that  the  order  being  good,  and  G.  a  hon&fide  prosecutor,  it  was 
imperative  upon  the  Quarter  Sessions  to  grant  the  prosecutor  his  costs.    lb. 

^.  SemhUj  it  would  have  been  otherwise  if  the  question  before  the  social  sesnons  had 
been,  whether  the  landlord  of  C.'s  farm  or  the  parish  should  be  indicted,  or  if  col- 
lusion had  been  shown  between  the  prosecutor  and  the  justice  who  was  interested 
in  the  subject-matter,  and  who  joined  in  the  order.    lb. 

ILLEGAL  FEES. 
See  Extortion. 


ILLEGITIMATE  CmLDEEN. 
See  Babtarp. 


IMMATERIAL  TRAVEBSE. 
See  Pleading. 

INCLOSURE  ACT; 
See  Award. 

INDICTMENT. 
See  Highway. 

INFRINGEMENT. 
qf  Copy-Right.'] 

See  CoFT-RiQHT.  Patent. 

INSOLVENCY. 
See  Bankrxtft. 

^INSPECTION  OF  DOCUMENTS- 

See  Mandamus. 

INVENTION. 
See  Patent. 


INDEX.  645 


Common  Law. 


JOINT  LIABnJTT. 
See  CoirsiDCBATiOH. 

JOINT  CONTRACT. 

ChtarafUy.'J  Tlie  defendants  had  pren  the  plaintiff  a  goaranty,  wUeli  after  itating 
the  conftderation,  was  in  the  foUowinit  fonn :  *'  We  undertake  and  goarantee  thai 
the  Mdd  sum  of  4002.  and  interest  shaU  be  dolv  paid  to  yon  when  the  said  acceptance 
arriveB  at  maturity,  in  the  proportion  of  200^  each."  This  was  signed  hy  both  the 
defendants ;—» 

Eddj  that  they  were  not  liaUe  jointly  for  the  whole  amount    Fell  T.CrMlwi,  554. 

JOINT  STOCK  COMPANY. 
Contract  5y.] 

See  Bill  of  Exghaxob. 

JOINT  TENANTa 
Bight  to  (he  possession  of  TMe-Deed,} 

See  Deed. 


JUDGE'S  ORDEK. 
See  Pbacticb. 

JUDGMENT. 
Production  of  Execution  not  sufficient  proof  q/I] 

See  Tbssf^ss. 


Cf  County  Court,'\ 
Of  Quarter  Sessions,"] 


Question  for.] 


Jurisdiction  of] 


JUBISDICnON. 

See  CouKTT  Cou&t. 

See  Appeal. 

JURY. 
See  Bona  FxDBB.  Costs. 

JUSTICES. 
See  HiOHWATB. 

LACHES. 
See  AwABD. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

See  Costs. 
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LAND  DAMAGES. 
See  Commissioners. 

LANDLORD  AND  TENANT. 

Half  Yearly  Tenancy,"]  By  agreement  in  writing,  dated  the  19th  April,  1841,  rooms 
in  a  dwcuing-house  were  let  to  H.  G.  '*  at  the  yearly  rent  of  42Z.,  pajrable  quarterly, 
the  first  payment,  11, 13«.  6c?^  to  be  made  on  the  24th  June  next,  being  the  propor- 
tion of  rent  from  the  19th  April,  1841,  to  that  date."  H.  G.  was  to  have  the  rooms 
"  at  the  said  rent  untQ  one  of  the  said  parties  shaU  give  unto  the  other  six  calendar 
months'  notice  in  writing  to  quit  At  tne  expiration  of  any  such  notice,  H.  G.  shall 
leave  the  premises,  with  the  nxturcs,  in  as  good  condition  as  the  same  now  are :  — 

Bdd^  that  the  agreement  created  a  half-yearly  tenancy,  commencing  from  the  24th 
June,  1841,  wnich  nm^ht  be  detennined  by  a  fflx  months'  notice  to  quit,  expiring  at 
Christmas.    Doe  d.  Kmg  v.  Grafion^  488. 

LAW  AND  PACT. 
See  Trespass. 

LEASE. 
See  Landlord  akd  Tenant.    Turnpike. 

LETTER. 
See  Appeal. 

LEX  LOCL 
See  County  Court. 

LIEN. 

1.  By  Factors,]  A  factor  can  only  claim  a  lien  for  his  general  balance,  upon  goods 
which  come  to  his  hands  as  factor.    Dixon  v.  Siansfeldy  528. 

2.  On  tohaU]  A  &  Co.,  who  carried  on  business  at  Hull,  as  merchants,  factors,  ship 
and  insurance-brokers,  and  general  agents,  liad  various  dealings,  as  &ctors,  with  B  « 
Co.  of  London.  Whilst  these  dealings  were  going  on  between  them,  B  &  Co.  wrote 
to  A  &  Co.,  requesting  them  to  get  a  policy  of  insurance  effected  for  them  on  the 

'  ship  Exporter,  for  a  voyage  from  the  Downs  to  South  America,  and  thence  to  the 
West  Indies.  A  &  Co.  procured  the  insurance  to  be  effected,  and  B  &  Co.  remitted 
them  the  premiums  —  the  policy  remaining  in  the  hands  of  A  &  Co. :  — 

Held^  that  A  &  Co.  were  not  entiUed  to  hold  the  policy  as  a  lien  for  the  general  ba- 
lance due  to  them,  as  &ctors,  from  B  &  Co.    Ih, 

LIFE  ESTATE.  * 

See  Will. 

LIMITATIONS. 

1.  Aiiotnexfs  B\IV^  An  attorney  or  solicitor  retained  in  a  suit  at  law  or  in  equity  is 
boond  to  cany  it  on  to  its  termination,  unless  he  gives  a  notice  that  he  shall  dis- 
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continue  if  he  be  not  paid  or  tapplied  with  the  necessary  funds,  or  the  client  dies ; 
and  the  statute  of  limitations  does  not  besin  to  run  against  his  right  to  sue  for  his 
bill  of  costs  until  the  happening  of  one  of  tnose  events.     Whitehead  y.  Lord,  589. 

2.  T^me  of  Commencement,']  The  plaintiff  had,  prior  to  1840,  been  retained  hy  A, 
(whose  administratrix  the  defendant  was,)  to  appear  for  her  in  a  suit  in  equity,  to 
which  she  had  been  made  defendant  by  bill  of  reyivor.  In  1840  the  suit  was  heard, 
and  a  supplemental  bill  ordered  to  be  filed  to  make  certain  next  of  kin  parties,  but 
such  bill  was  not  filed,  nor  any  other  step  taken-  in  the  cause  prior  to  the  death  of  A^ 
which  took  place  in  June,  1851 :  — 

HeUj  that  the  statute  of  limitations  did  not  begin  to  run  until  the  death  of  A.    lb. 

See  AwABD. 

LITHOGRAPHIC  COPIES. 
See  CoPTJUQHT. 

LUNATIC. 
See  App£ai«. 


CorportUion  of."] 


MANCHESTER. 
See  Taxes. 

MANDAMUS. 


1.  Inspection  of  Documents.']  An  order  may  be  made  under  stat  14  &  15  Vict  c.  99, 
8  6,  compelling  parties  to  allow  an  inspection  of  documents,  in  a  proceeding  by  man- 
damus, if  the  mandamus  be  for  the  purpose  of  enforcing  a  civil  rignt  Regina  v.  Thg 
Ambergate,  Sfc,  Railway  Co.  469. 

2.  Pleading,]  Also,  in  such  a  mandamus,  an  order  may  be  made  under  the  stat 
1  Will  4,  c.  21,  s.  3,  that  the  prosecutor  be  allowed  to  plead  several  matters.    3. 

To  Register  Shares.] 

See  Highways.    Railways. 

MILL  OWNER. 

Factory  Act.]  The  occupier  of  a  cotton-mill  is  bound  by  the  statute  7  &  8  Vict  c.  15, 
to  provide  a  secure  fence  for  the  mill  gearing  and  ooachinery,  and  to  keep  up  the 
fence  when  the  parts  required  to  be  fenced  are  m  motion  for  manufacturing  purposes, 
but  not  when  they  are  m  motion  for  other  purposes.     Ooe  v.  Piatt,  556. 

MILLS. 
Damage  to.] 

See  COMMISSIONEBS. 


MISDESCRIPTION. 
See  Bill  of  Exchakob. 

•  MISRECITAL. 

Of  Statute.] 

See  ExTOBTioir. 
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MOBTGAGE. 

1.  Validity  of. 2  Trnstees  were  impowered  under  a  local  act  to  pnrcliase  land,  &c  fiv 
the  porpooe  of  making  public  docks,  and  to  raise  funds  by  borrowing  money  on  die 
security  of  the  rates  ana  tolls  to  be  levied  under  the  act,  and  of  any  property  Tested 
in  the  trustees  by  virtue  of  the  act,  and  the  mortgages  executed  for  wis  object  were 
to  be  nuTBuant  to  a  certain  form,  and  to  be  register^  In  the  course  of  the  execu- 
tion or  the  works  a  large  quantity  of  tools,  machinery,  and  materials  were  purchased 
by  the  trustees  for  the  purposes  of  the  works,  which  they  subsequently  mortgaged  to 
the  contractor  by  two  aeeos,  which  were  not  in  the  form  given  by' the  statute,  or 
registered.  Subsequently  these  materials,  tools,  and  machineiy  were  seixed  under 
an  execution  against  the  company :  — 

ffdd^  that  the  mortgage  was  vaud,  and  the  materials,  &c.  were  not  liable  to  be  seized. 
J^Connick  t.  Parry,  551. 

S.  Cf  Chatkis.}  -^  mortgage  of  a  chattel  may  be  made  without  deed.  Flory  t.  JDm- 
ney,  584. 

MUTUAL  BENEFIT  SOCIETY. 
See  Begistratiok. 

NAVIGATION. 
See  C0MHI88IONEB8. 

NEGATIVE  ALLEGATION. 
See  Extortion. 

NEGLIGENCE. 
See  Carriers. 

NEW  ASSIGNMENT. 
See  False  Imprisonment. 

NEW  TRIAL. 

Absence  of  Counsel']  A  cause  which  stood  No.  6  on  the  list  for  the  day  was  caUed  on 
at  a  quarter  to  eleven  o'clock,  and  no  counsel  or  attorney  appearing  for  the  defend- 
ant, toe  trial  proceeded,  and  a  verdict  was  given  for  the  plaintiff.  A  rule  nisi  for  a 
new  trial  upon  payment  of  costs  was  obtained  upon  the  de&ndant's  affidavit  of  merits ; 
'and  the  absence  of  counsel  and  attorney  was  accounted  for  upon  the  ^und  that 
they  did  not  suppose,  from  the  position  of  the  cause  on  the  list,  that  it  could  be 
reached  so  early :  ^- 

Held,  no  sufficient  ground  for  a  new  trial    Earl  v.  Bowling,  420. 

NOMINAL  DAMAGES. 

See  Account  Stated. 

NONSUIT. 

At  what  stage  of  Cause.]  A  plaintiff  in  a  county  court  has  a  vig^ht  to  elect  to  be  non« 
suited  at  the  latest  moment  before  the  judge  has  pronounced  his  judgment,  or,  whea 
there  is  a  jury,  before  they  have  deliverea  their  verdict    Ottthwaite  v.  Hudson,  563. 
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NOTICE. 
How  gwm  by  Utter."] 

See  Appsal.    Bnx  ov  Exchanox.    Cabbixb. 


NOTICE  TO  QUIT. 
Sex  Lari>lord  and  Teitakt. 


NULLA  BONA. 
Meaning  ofJ] 

See  Shebiff. 


ORDER 

1.  Forpatfment  of  cimtnbuLion.']  An  order  for  payment  of  contribution  of  a  proportion 
of  rent-charge  under  5  &  6  Vict  c.  54,  s.  16,  afler  stating  that  complaint  was  made  on 
oath  before  uae  two  iustices  signing  the  order,  of  the  several  matters  required  to  give 
jurisdiction,  proceeded  —  and  now  at  this  day  the  said  E.  H.  and  E.  W.,  the  parties 
aforesaid,  appear  before  us  the  undersigned  justices,  and  we  having  examined  into 
the  merits  of  the  said  complaint,  do,  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  determine,"  &c. 

Held^  that  there  appeared  no  sufficient  determination  of  the  facts  of  complaint,  and 
therefore  that  the  order  was  bad  on  the  &ce  of  it    Eegina  t.  WUlianUf  854. 

See  Appeal. 

2.  Of  maintenance — lunatic  pauper.'] 

OFFICER. 
Right  to  arrest,] 

See  False  Imprisokment.    Trespass. 

PARTNER. 
IMility  of  retiring  partners*] 

See  Lyth  y.  AuU^  p.  680. 

PATENT. 

1.  Disclaimer  ---  Pleading.]  In  an  action  b^  the  asngnee  of  a  patent  for  its  infiingement, 
the  declaration  alleged  that,  afler  the  assignment,  ^e  erantee  of  the  patent,  pursuant 
to  the  statute,  5  &  6  Will.  4,  c.  88,  entered  with  the  clerk  of  tlie  patents  a  disclauner 
of  part  of  the  title  of  the  invention.  Plea, — that  before  the  making  of  the  dis- 
claimer, the  grantee  assigned  the  patent  to  the  plaintiff,  and  at  the  time  of  making 
the  disdaimer  was  not  a  person  who  could  lawrally  enter  such  disclaimer;  without 
this,  that,  pursuant  to  the  statute,  he  entered  the  disclaimer,  mode  et  forma: —  ' 

Held,  that,  under  this  traverse,  the  only  issue  raised  was  whether  in  point  of  fact  a 
disclaimer  was  entered  by  the  grantee.     WalUngton  v.  Dak^  567. 

2.  Invention  —  when  new.]  A  obtuned  a  patent  for  an  improvement  in  packing  hydrao- 
lic  and  other  machines,  by  means  of  a  fining  of  soft  metal,  and  thereby  of  rendering 
certain  parts  of  such  machines  air  and  fluid  tight  B  afterwards  discovered  that 
soft  metal  had  the  property  of  diminishiog  friction,  and  of  preventing  the  evoluticm 
of  heat  when  applied  to  the  surfaces  in  contact  of  machines  in  rapid  motion  and 
subject  to  pressure,  and  he  embodied  the  application  of  that  discovery  to  machines 
in  a  patent :  — 

Heldy  that  the  application  of  the  soft  metal  by  B  diiSfered  essentiaUy  from  that  of  A ; 
and  that  B's  patent  was  new.    Newton  v.  vaucher,  589. 
VOL.  XII.  5d 
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PAUPER. 
See  Appeal. 

PLEADING. 

1 .  Immaterial  traverse!]  Declaration  in  covenant  against  defendant  for  carrying  on  trade 
alleged  that  the  plaintiff  was  enga^d  in  trade  in  L.,  whereof  the  defendant  had 
notice.  Breach,  that  defendant  earned  on  the  same  trade  in  L.,  contrary  to  his  co- 
venant. Plea,  that  defendant  had  not  notice.  Demurrer  to  the  plea  on  the  ground 
that  it  was  an  immaterial  traverse.  Defendant  applied  to  judge  at  chambers  to  set 
aside  the  demurrer  as  frivolous,  or  to  strike  out  the  allegation  in  the  declaration 
traversed  by  the  plea.  The  judge  having  refused  the  application,  the  court  declined 
to  interfere,  and  held,  that  such  application  was  not  to  be  granted,  unless  the  alle- 
gation was  inserted  in  the  declaration  to  entrap  the  defendant.     Tailis  v.  TaUiSy  455. 

2.  Cutis  T.  Surridgey  9  Q.  B.  1015;  4  Dowl.  &  L.  642;  11  Jur.  585,  questioned  by 
CnoacPTOX,  J.,  and  qualified  by  the  court    I  b. 

3.  Covenant  to  pay."]  In  an  action  by  the  vendor  against  the  purchaser  of  an  estate, 
for  the  non-payment  of  the  purchase-money,  the  declaration  stated,  that,  on  &c.,  in 
consideration  of  90/.  then  paid  to  the  plaintiff  by  the  defendant,  and  of  the  further 
sum  of  820/.  to  be  paid  to  the  plaintiff  on  the  1st  of  November  then  next,  the  plain- 
tiff asreed  to  sell,  and  the  defendant  a^cd  to  buy  a  certain  messuage  &c.,  and  to 
pay  tae  plaintiff  the  residue  of  the  said  purchase-money  on  the  1st  of  November 
then  next ;  and  that  thereupon  a  conveyance  of  the  said  premises,  and  the  freehold 
and  inheritence  thereof,  should  be  made  to  the  defendant  by  all  proper  parties,  at 
the  expense  of  the  plaintiff,  provided  that  the  plaintiff  should  not  be  liable  to  pay 
the  expenses  of  any  attorney  whom  the  defendant  should  employ  to  investigate  the 
title ;  and  the  plaintiff  agreed  to  deduce  a  good  marketable  title  to  the  premises,  but 
the  defendant  was  to  be  satisfied  with  the  usual  conveyance  of  the  freehold  of  the 
premises  from  the  lords  of  the  manor,  &c. ;  that  it  was  further  agreed  between  the 
plaintiff  an^  the  defendant,  that,  if  the  completion  of  the  purchase  should,  from  any 
cause  on  the  part  of  the  plaintiff,  be  delayed  beyond  the  said  1st  of  November,  the 
defendant  should  pay  interest  on  the  unpaid  portion  of  the  purchase-money,  at 
the  rate  of  10s.  per  cent,  and,  if  the  delay  should  be  caused  by  the  defendant,  at  the 
rate  of  5/.  per  cent,  from  the  said  1st  of  November  until  the  day  of  payment,  the 
defendant  being  entitled  to  the  rents  and  profits,  and  to  the  possession  of  the  said 
premises,  on  and  from  the  said  1st  of  November.  The  declaration  contained  a  gene- 
ral averment,  that  the  plaintiff  had  performed  all  things  on  his  part,  &c.  The 
defendant  pleaded,  1st,  that  the  plaintiff  was  not  ready  and  willing  to  convey 
the  premises ;  2dl^,  that  the  plaintiff  did  not  deduce  a  good  marketaUe  tide ;  and 
Sdjy,  that  the  plaintiff  did  not  tender  any  deed  for  conveying  the  premises  to  the 
defendant ;  and  these  pleas  each  concluded  widi  a  verification : — 

Held,  first,  that,  according  to  the  true  construction  <^  the  agreement,  the  defendant 
was  not  bound  to  pay  Uie  residue  of  the  purchase-money  until  a  good  title  to  the 
premises  was  made  out  by  the  plaintiff,  and  he  was  ready  to  convey  to  the  defendant 

Secondly,  that,  as  the  declaration  contained  a  general  averment  of  performance  by  the 
plaintiff,  of  his  part  of  the  agreement,  and  the  defendant  had  pleaded  over,  the  de- 
claration was  good ;  and. 

Thirdly,  that  the  pleas  were  bad  on  special  demurrer  for  concluding  with  a  verification. 
Manby  v.  Cremoninij  573. 

See  Coe  t.  PUut^  551.     Extortion.      False   Imprisokmext.      Mandascus. 

Patent. 


PLEDGE. 
See  MoBTOAOE. 
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POSSESSION. 
Of  Deed — who  h<u  a  right  to,"] 

See  Deed. 
What  is  sufficient  to  maintain  trespass.! 

See  Trespass. 


POOR. 
See  PA0PEH. 


POOR  LAW  COMMISSIONERS. 

1.  Validity  of  Orders,"]  By  an  order  of  the  Poor  Law  Commissioners  of  the  Ist  of 
August,  1837,  under  the  4  &  5  Will  4,  c.  76,  the  guardians  of  the  Poor  Law  Union 
of  G.  were  authorized  to  appoint  collectors  of  poor-rates  for  the  parishes  within  the 
union,  and  to  appoint  the  same  person  to  perform  the  duties  of  an  assistant  overseer. 
Under  this  order  the  guardians  appointed  II.  a  collector  of  rates  for  the  parish  o£  6. 
and  he  entered  upon  and  performed  the  duties  of  the  office.  By  an  order  of  the 
8th  of  June,  1838,  the  commissioners  authorized  the  guardians,  within  one  month, 
to  i^)point  a  collector  for  the  parish  of  G.,  and  in  case  of  death,  resignation,  or  re- 
moval, to  make  a  new  appointment,  and  with  a  like  authority  as  to  the  duties  of  an 
assistant  overseer.  The  guardians  did  not  make  an  appointment  under  this  order, 
and  II.  continued  to  act  as  collector  of  the  parish  of  G.  By  orders  of  the  27th  of 
November,  and  the  27th  of  December,  1888,  the  commissioners  authorized,  within 
a  given  date,  the  appointment  bv  the  guardians  of  an  assistant  overseer  fbr  the 

Parishes  within  the  union,  with  a  like  power  of  appointment  in  case  of  death,  &c. 
?he  guardians  did  not  appoint  within  tne  time  allowed  by  these  orders ;  but  on  the 
31st  of  May,  1842,  they  appointed  F.  collector  and  assistant  overseer  of  the  parish 
of  G.,  who  entered  upon  and  discharged  the  duties  of  the  office  down  to  December, 
1849.  On  the  20th  of  November,  1849,  the  guardians  appointed  H.  assistant  over- 
seer and  collector  for  the  said  parish,  a  minute  of  such  appointment  being  entered 
in  their  minute  book.  This  appointment,  unlike  the  previous  ones,  was  reported  to 
the  commisijioners,  who,  on  tne  15th  of  December,  approved  of  it,  at  the  yearly 
salary  of  120/.,  and  H.  entered  upon  and  discharged  the  duties  of  the  office.  On 
the  26th  of  November,  1849,  the  inhabitants  of  the  parish  of  G.,  in  vestry,  duly 
elected  R.  to  be  assistant  overseer  of  the  said  parish,  under  the  59  Geo.  3,  c.  2,  s.  7, 
at  the  yearly  salary'  of  120/.,  and  he  entered  upon  and  discharged  the  duties  of  the 
office.  Subsequently  the  overseers  of  the  said  parish  paid  to  R.  and  the  guardians 
paid  to  H.  a  quarter's  salary  each.  At  a  subsequent  audit  of  the  accounts  of  the 
guardians  and  the  overseers,  the  auditor  disallowed  the  item  of  expenditure  on  ac- 
count of  H.'s  salary,  and  allowed  that  on  account  of  R.'s  salary.  On  the  28th  of 
October,  1850,  the  commissioners,  at  the  instance  of  the  guardians,  decided  that  the 
auditor  was  wrong,  and  under  their  order,  the  auditor,  at  a  subsequent  audit, 
allowed  the  sum  before  disallowed  to  the  guardians,  and  disallowed  the  sum  before 
allowed  to  the  overseers :  — 
Held,  on  a  rule  obtained  under  the  7  &  8  Yict  c.  101,  s.  35,  to  quash  such  allowance 
and  disallowance,  first,  that  the  commissioners  had  jurisdiction  under  the  7  &  8  Vict 
c.  101,  s.  36,  to  make  the  order  of  the  28th  of  October,  and  that  until  set  aside,  on 
removal  by  certiorari,  that  order  was  to  be  obeyed  under  the  4  &  5  WilL  4,  c.  76, 
8.  105,  and  the  auditor  therefore  bound  to  make  the  allowance  directed  by  it.  Ee^ 
gina  v.  Greene,  841. 

2.  7  ^  %Vict.  c.  101,  s.  61.]  Secondly,  that  by  the  operation  of  the  7  &  8  Vict  c.  101, 
s.  61,  the  appointment  by  the  guaidians  of  H.,  either  as  collector  or  assistant  over- 
seer, or  both,  under  an  existins  unrescinded  prospective  order  of  the  Poor  Law 
Board,  took  away  the  power  of  the  inhabitants  in  vestry  to  appoint  R.  assistant 
overseer  under  the  59  Geo.  3,  c.  12,  and  therefore  that  the  quarter's  salary  to  R.  was 
properly  disallowed.    lb. 
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POOB  LAW  UNIONS. 

See  COBPORATIONS. 

POOB  RATEa 
See  Taxes. 


POWEBS. 

Continuance  ofJ] 

See  COMMIBSIOKBBS. 


PRINCIPAL  AND  AGENT. 
See  Ageitt. 


PRACTICE. 

1.  Judaes  order — rtde  of  Court.l  F.  obtained  a  judge's  order  directing  G.  to  deliver 
np  the  draft  or  drafts  of  a  will,  and  as  G.  did  not  delirer  all  the  drafts  which  F. 
thought  G.  had,  F.  made  the  judges  order  a  rule  of  court  on  an  affidavit  that  the 
order  had  been  served  on  G.,  and  disobeyed ;  the  rule,  therefore,  was  drawn  up  di« 
reding  G.  to  pay  the  costs  of  making  the  order  a  rule : — 

Heldj  that  G.,  on  his  satisfying  the  court  that  he  had  delivered  all  the  drafts  of  the  wiH 
in  his  possession  or  power,  was  entitled,  though  no  demand  had  been  made  for  ihe 
costs,  to  have  rescinded  so  much  of  the  rule  of  court  as  ordered  him  to  pay  the  costs 
of  making  the  order  a  rule  of  court    Farrant  v  Goodrich,  in  re,  892. 

2.  Revieto.']  Applications  to  review  the  decision  of  a  iudge  at  chambers  should  be 
made  in  the  course  of  the  next  term  after  the  decision  has  oeen  made.  Meredith  ▼• 
Gittens,  895. 

8.  DelayJ]  In  April,  1851,  the  plaintiff  recovered  in  a  superior  court  less  than  202. 
In  June,  1851,  a  summons  for  costs,  under  13  &  14  Vict  c.  61,  s.  IS,  was  taken  out 
before  a  judee  at  chambers,  who  indorsed  it "  No  order.**  In  January,  1851,  an  ap- 
plication to  uie  same  effect  was  made  to  tiie  court :  — 

neld^  that  this  could  only  be  by  way  of  appeal  from  the  decision  of  the  judge  at  cham- 
bers, and  was  therefore  too  late.    lb. 

See  New  Trial. 


PRINTING. 
See  CoPTBiOHT. 


PRISONER. 
Right  to  Habea»  Corpw,'] 

See  Habeas  Cobpus. 


PROMISSORY  NOTK 

What  %3  noW]  A  document  in  the  following  form :  *'  Boirowed,  this  day,  of  J.  EL, 
100^.  for  one  or  two  months ;  check,  100/.  on  the  Naval  Bank.  ^Signed)  J.  D.," 
held  to  be  a  mere  acknowledsment,  and  not  to  require  a  stamp  eiUier  as  an  agree» 
ment  or  a  promissory  note.    Hyne  v.  Dewdnej/f  400. 
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PUBLICATION- 
See  CopTRiOHT. 

PUBLIC  PURPOSES. 
See  Taxes. 

PURPOSE  OF  PROFIT. 
See  Registration. 

QUARTER  SESSIONS. 

See  HiOHWATS. 

JurisdicHon  of. 2 

See  Afpeax. 


RAILWAY. 

1.  Action  againstJ]  To  entitle  a  person  to  proceed  against  a  railway  company  for  pe- 
nalties for  interfering  with  an  existing  puDlic  road,  under  the  8  &  9  Vict  c.  20,  s.  57, 
as  "  a  person  having  the  management  of  the  road,"  he  must  be  clothed  with  some 
duty  in  respect  of  the  public,  ejusdem  generis  with  that  of  '*  trustees,  commissioneny 
or  surveyor."    Regina  v.  WUson^  403. 

2.  Where,  therefore,  an  owner  in  fee  of  the  soil,  having  constructed  a  road  and 
made  a  sewer  under  it  in  the  usual  manner,  with  which  no  communication  could  be 
made  without  his  permission  first  obtained,  dedicated  the  road  to  the  use  of  the  pub- 
lic, and  afterwards  repaired  it  at  his  own  expense :  — 

HeJdy  that  he  was  not  entitled,  under  the  above  section,  to  proceed  against  a  railway 
company  who  had  cut  through  the  road,  for  penalties  for  not  restoring  it,  as  required 
by  tne  56th  section  of  the  above  act    Ih. 

8.  Mandamus  to  Register  Shares,']  At  a  general  meeting  of  the  shareholders  of  a  railway 
company  a  resolution  was  passed  deferring  the  cons^cdon  of  the  railway,  and  for  a 
return  of  145.  per  share  of  the  paid  up  capital  to  the  shareholders,  which  was  after- 
wards confirmed  by  resolutions  passed  at  subsequent  meetings.  These  resolutions 
were  published  in  the  public  papers,  and  in  pursuance  of  them  an  instalment  of  10s. 
per  share  was  returned  and  received  by  the  several  shareholders,  and  the  certificates 
of  the  shares  bore  an  indorsement  to  that  efiect,  signed  by  the  company's  secretary. 
Subsequent  to  this  return  being  made,  and  after  the  time  allowed  for  the  compulsory 
purchase  of  land  by  the  company  had  expired,  W.  P.  became  the  purchaser  of  five 
shares  from  one  of  the  shareholders  who  had  agreed  to  the  above  resolutions  and  had 
received  the  instahnent  oF  10s,  per  share  in  respect  of  the  said  five  shares,  and  a 
deed  of  transfer  of  the  same  was  duly  executed.  This  deed  W.  P.  delivered  with 
the  certificates  of  the  shares  to  the  secretary  of  the  company,  and  required  him  to 
register  Uie  same  in  the  manner  provided  by  the  8  &  9  Vict  c.  16,  s.  15,  which  the 
secretary  refused  to  do :  — 

Heldy  that  W.  P.  was  not  entitled  to  a  writ  of  mandamus  to  compel  the  registering  of 
such  transfer  deed  under  the  above  section.  That  as  one  of  the  public  he  haa  no 
right  whatever  to  the  writ,  and  that  the  circumstances  under  which  he  had  become 
a  purchaser  of  the  shares  showed  that  he  was  not  proceeding  bona  fide  for  the  pur- 

rof  enforcing  the  rights  of  a  shareholder.    Regina  v.  The  Liverpool,  Manchester, 
Railway  Co.  408. 

4.  8  jr  9  Vict.  c.  20.]  A  railway  company,  in  pursuance  of  the  powers  of  their  act| 
puUed  down  a  county  bridge  and  erected  another,  at  the  same  tmie  entering  into  an 

56* 
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agreement  with  the  trnstees  of  the  road  to  repair  such  portions  of  the  approaches  to 
the  bridge  as  had  previously  been  repaired  by  the  county : — 
JBeldf  that  the  company  had  not  interfered  with  the  road  so  as  to  bring  the  case  within 
the  58th  section  of  the  8  &  9  '^et  c.  20,  and  consequently  a  mandamus  to  the  com- 
pany commanding  them  to  repair  the  road,  would  not  be  granted.  The  Exeter  Road 
Trustees,  exparUf  441. 

5.  Compensation  for  Damaffes.J  By  sect.  11  of  stat  11  &  12  Tict  c.  43,  "in  all  cases 
where  no  time  is  already  or  shall  hereafter  be  specially  limited  for  making  any  such 
comphunt  or  laying  any  such  information  in  the  act  or  acts  of  parliament  relating  to 
each  particular  case,  such  complaint  shall  be  made  and  such  intonnation  shall  be  laid 
within  six  calendar  months  from  the  time  when  the  matter  of  such  complaint  or  in- 
formation respectively  arose."  The  act  passed  on  the  14ih  August,  and,  oy  sect  38, 
it  came  into  operation  on  the  2d  October  followinff.  In  1850  a  complaint  was  made 
by  a  land-owner  to  two  justices,  under  stat  8  &  9  Vict  c.  20,  upon  which  they  made 
an  order  that  a  sum  of  money  should  be  paid  by  the  railway  company  as  compensa- 
tion for  damage  done  by  the  construction  of  the  railway  in  1847 : — 

Held,  that  this  was  an  order  to  pay  money  within  stat  11  &  12  Vict  c  48 ;  and  that 
sect  1 1  of  that  statute  was  retrospective,  and  therefore  the  ooogplaint  was  baned  by 
it    Begina  y.  The  Leeds,  jrc.  Railway  Co.  484. 

See  Cabbisb. 


RATES. 
See  Taxsb. 

REFEBENCE. 

See  Abbitration. 

REGISTRATION. 

Purpose  of  Profit]  A  mutual  benefit  society  consisted  of  more  than  twenty-five  mem- 
bers, and  had  a  joint-stock  fund  raised  by  subscriptions,  portions  of  which  were  from 
time  to  time  advanced  to  m^bers  of  the  society  by  way  of  loan  at  5/.  per  cent  in- 
terest; the  sums  so  advanced  were  put  up  to  competition  among  the  members,  and 
the  member  who  bid  highest  obtained  the  loan :  — 

Held,  not  a  socie^  or  company  established  '^fi>r  any  {rarpose  of  profit,**  within  sect  8 
of  stat  7  &  8  Vict  c.  110,  and  therefore  not  requiring  to  be  registered.  Bear  y. 
Brondey,  414« 

RELEASE. 
See  CoKsiBEBATioir. 

removal: 

Order  of  1 

See  Appeal. 

RENT. 
See  Obdeb. 


INDEX. 
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Of  Bighwayt.'] 


REPAIRS. 

See  Railwatb. 

See  HiOHWATB. 


REPLEVIN. 
SeeBoin>. 

RESTRAINT  OF  TRADR. 
See  p.  460. 

RETURN. 
See  Shebiff. 


0/  Judges  Deetnon.] 


REVIEW. 
See  Pbagtics. 


ROADS. 
See  HiQHWATS.    Railways. 


Latslfif.] 


ROBBERY. 
SeeGuABAKTT. 


RULE  OF  COURT. 
See  Pragtigb. 


0/ Goods.'} 


SALE. 
See  Stamp. 


SEAL. 
When  not  necessary  to  a  contract  toUh  a  CorporaiionJ} 

See  CoBPOiiATioK.   Moktoaob.    Tcbnfiki* 

SETTLEMENT. 
See  Appeal. 


SEVERAL  CONTRACT. 

See  JOIKT  CONT&ACT. 
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SHERIFF. 

Return.']  A  return  of  nuHa  bona  to  a  writ  ofjt.fa,,  means  no  goods  applicable  to  the 
plaintiff's  writ  Therefore,  where  a  declaration  for  a  &l8e  return  of  nulla  bona,  al- 
ledged  that  the  sheriff  took  in  execution  goods  of  the  jud^ent  debtor  of  the  value 
indorsed  on  the  writ,  and  levied  the  same  thereout ;  to  which  the  defendant  pleaded, 
that  he  did  not  levy  modo  et  forma :  — 

Seld,  that  the  defendant  might,  under  that  plea,  show  that  the  plaintiff's  judgment 
was  obtained  hj  fraud,  and  that  the  defendant  had  paid  over  the  proceeds  of  the  levy 
to  another  execution  creditor,  although  the  writ  of  the  latter  was  subsequent  in  date 
to  that  of  the  plaintiff's.    Shattock  v.  Garden,  570. 

lAdbilUyfor  J&xtortion.] 

See  ExTOBTiOK.  Trespass. 


SPECIAL  CONTEACT. 
See  Cabbieb. 


STAMP. 

Agreement  for  Sale,"]  0.  &  W.  beine  indebted  to  the  defendant  in  iSL  1S«.,  the  fol- 
lowing document  was  drawn  up  ana  delivered  to  the  plaintiff:  "  To  Messrs.  C.  &  W. 
I  request  vou  will  supply  A.  J3.  (the  plaintiff)  with  such  parcels  of  cement  as  he 
shall  require,  to  the  vanie  of  48/.  ld«.,  and  chai*ge  the  same  to  the  amount  standing 
with  you  to  my  credit  (signed  by  defendant.")  **  To  Mr.  A.  B.  (the  plaintiff.)  On 
the  consideration  above  named,  we  agree  to  supply  to  your  order,  when  you  shall 
require  it,  cement  at  1&  per  bushel  to  the  amount  of  48£  13s.  (signed)  C.  &  W.":  — 

Held,  that  this  was  an  agreement  relating  to  the  sale  of  goods,  &c.  and  did  not  require 
a  stamp.     Chatfield  v.  Cox,  401. 

See  Pbomissobt  Note. 


STATUTES  CITED,  EXPLAINED,  &c. 


29  Eliz.  c.  4  .        . 

8  &  9  Will.  3,  c.  30,  s.  6 

9  Anne,  c.  20,  s.  1 

1  Geo.  1,  St  2,  c.  24 

8  Geo.  2,  c.  85     . 

5  Geo.  2,  c.  30,  s.  28 
32  Geo.  8,  c.  58,  s.  1 
49  Geo.  3,  c.  192 
51  Geo.  8,  c.  118  . 

58  Geo.  8,  c.  119 

59  Geo.  8,  c  12 
8  Geo.  4,  c.  126 

10  Geo.  4,  c.  56,  s.  20,  22 

11  Geo.  4,  &  1  Will  4,  c.  68 
1  Will.  4,  c.  21,  8.  3      . 

1  &  2  WiU.  4,  c.  87  •        . 

8  &  4  Will  4,  c.  67    . 

4  ac  5  Will.  4,  c.  76 

5  &  6  Will.  4,  c.  50     . 
5&  6  Will.  4,0.69 

5  &  6  Will.  4,  c.  88    . 

5  &  6  WiU.  4,  c.  107,  8. 144    . 

6  &  7  WilL  4,  c.  82    . 
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874 
.    470 

472 
.    474 

587 
.    471 

867 
.    505 

474 
•    841 

884 
.    875 

548 
.    469 

424 

.    448 

841,  442 
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546 
.     875 
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8  Vict  c. 
8  Vict  c. 
8  Vict  c. 
8  Vict  c. 
8  Vict  c. 
8  Vict  c. 
8  Vict  c. 

8  Vict  c. 

9  Vict  c. 
9  Vict  c. 
9  Vict  c. 
9  Vict  c. 
9  Vict  c. 
9  Vict  c. 

10  Vict  c. 
10  Vict  c. 

10  Vict  c. 

11  Vict-c. 

12  Vict  c. 
12  Vict  c 

12  Vict  c. 

13  Vict  c. 

13  Vict  c. 
18  Vict  c. 

14  Vict,  c 

14  Vict.  c. 

15  Vict  c. 
15  Vict.  c. 


&  1  Vict  c  65 
110,8.9  . 
45 

54,  fl.  16 
15 

69  . 
79 

101,  fl.  2,3,4 
101,  8.  4 
101,  8.  68 
110 

110,8.45 
10,  8.  3  . 
16  : 
18, 8. 145 
20  . 
20,  8.  20 
106,  8.  3 
126,  a.  62 
95  . 
95,  8.  60 
155  . 
203 
31,8.  9 
43,  8.  11 
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144 

45,  8.  11 
106,  8.  67 
61,  8.  13 
61,  8.  14 
99,  8.  6 
105,  8. 10 
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SUBSTITUTION. 

See  Consideration. 


SUSPICION. 

0/ Felony — Reasonable  cause  of.'] 

See  False  Impbisoi^uekt. 


TAXES. 

1.  Docks —  Toll  paid  for  use.']  The  Hull  Dock  Company  are  the  owners  and  occu- 
jHers  of  several  docks  and  basins,  communicating  with  each  other,  formed  under  va- 
rious statutes  at  different  times,  and  which  are  situate  in  several  parishes.  They  are 
entided  to  tonnage  duties  for  every  ship  coming  into  or  going  out  of  the  harbor, 
docks,  or  banns,  or  unloading  or  loading  any  of  their  carso  within  the  port,  such 
duties  being  payable  as  soon  as  the  vesseU  enter  any  of  the  docks  or  the  harbor.  By 
one  of  their  acts  no  vessel  passing  up  or  down  the  rivers  Hull  or  Humber,  without 
entering  any  of  the  docks  or  basins,  is  to  be  subject  to  toll,  unless  it  shall  loai  or  dia- 
chaige  part  of  its  cargp  in  the  old  harbor,  or  within  that  part  of  the  Humber  which 
is  in  the  port  of  Hull,  in  which  event  tonnage-rates  are  to  oe  paid  only  in  respect  of 
ffoods  so  landed  or  discharged.  It  was  further  provided,  that  if  any  ve»el  using  the 
Socks  should  remain  there  for  a  longer  time  than  ten  months,  tibere  should  be  piud 
in  respect  of  such  vessel  a  further  rate  of  1-2^.  per  ton  per  week,  and  that  the  sev« 
end  duties  authorized  to  be  taken  should  be  charged  eqiudly,  and  after  die  same  rate 
in  respect  of  the  same  description  of  vessel  and  same  description  cf  goods  upon  the 
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flune  Toyage,  provided  alwajs  that  a  vessel  proceeding  from  the  port  of  Hull  to  any 
other  port  or  place,  and  returning  thence  to  Hull,  or  vive  versA,  should  be  considered 
as  performing  the  same  voyage.  A  dock  and  haven-master  was  to  be  appointed, 
who  should  Imve  power  to  regulate  the  position,  mooring,  placing,  or  removing  witiiia 
the  docks,  or  any  of  them,  of  any  vessels  entering  into,  l>ing  in  or  going  out  of  the 
same  respectively ;  and  whenever  the  despatch  of  business  should  be  obstructed  by 
reason  of  any  vessel  lying  in  the  docks,  whether  her  cargo  should  or  should  not  have 
been  discharged,  the  dock-master  might  remove  any  sucn  vessel  fVom  one  of  the  said 
docks  into  any  other  of  the  said  docks ;  and  vessels  after  being  discharged  were  to 
be  removed  into  such  part  of  the  docks  as  should  bo  set  apart  for  light  vessels.  No 
separate  accounts  are  kept  for  the  several  docks,  and  there  is  only  one  set  of  officers 
for  the  whole  establishment.  No  distinct  or  separate  rates  or  duties  are  payable 
for  the  use  of  any  particular  dock  or  docks,  nor  any  accumulative  rates  for  the  use 
of  all  or  any  number  of  them,  but  the  same  rates  are  payable  into  whatever  dock 
Tessels  go,  and  whether  they  use  only  one  or  more  of  the  docks,  such  rates  being 
payable  as  soon  as  they  enter  any  of  the  docks.  Vessels  on  the  same  voyage  fre- 
quently use  two  or  more  of  the  docks,  paying  only  one  single  toll,  and  no  additional 
charge  can  be  made  for  a  vessel  lading  her  cargo  outwards  in  one  dock  and  dis- 
charging her  cargo  inwards  in  another  of  the  docks.  The  further  tonnage  dues  pay- 
able for  vessels  remaining  above  ten  months  have  always  been  paid  generally,  and 
without  regard  to  their  remaining  in  one  particular  dock.  The  net  ratable  vaJue  of 
the  whole  of  the  docks  having  l^en  ascertained  by  making  the  proper  deductions 
from  the  gross  receipts  from  the  tonnage  dues  received  by  the  company  in  respect 
of  all  the  docks :  — 
Held^  that  this  entire  ratable  value  ought  to  be  apportioned  among  the  several  parishes 
within  which  the  docks,  &c.  were  situate  in  proportion  to  the  areas  of  the  docks,  &c. 
respectively  within  such  parishes.  Regina  v.  2  he  Dock  Company  at  KingsUm-upon' 
Hull,  357. 

2.  Water  Company — Public  Purpose^  By  virtue  of  a  local  act  the  corporation  of 
Manchester,  in  consideration  of  annual  payments,  purchased  all  the  estate,  &c.,  stock 
in  trade  and  property  of  an  incorporated  water  company.  By  that  act  the  corporar 
tion  were  required  to  supply  water  for  domestic  purposes  to  the  inhabitants  of  the 
borough,  for  which  they  were  to  receive  no  water-rents  or  other  payments,  but  were 
to  be  deemed  to  be  full^  paid  by  the  rates  authorized  to  be  levied.  They  were  ena- 
bled to  levy  a  "  domestic  "  water-rate  on  the  occupiers  of  all  dwellings,  and  a  "  pub- 
lic "  water-rate  on  the  owners  of  all  houses,  &c.  within  the  borough.  The  council 
had  also,  in  exercise  of  other  powers  in  the  act,  entered  into  agreements  with  persons 
occupying  prei&ises  in  the  borough  for  supplying  them  with  water  for  other  than 
domestic  purposes,  and  for  which  they  were  paid  by  water-rents.  They  also,  in  con- 
sideration of  a  fixed  annual  pa^nnent,  agreed  to  supply  the  borough  of  Saltbrd  with 
water.  The  whole  of  the  proceeds  of  the  works  and  water  suppued  and  sold  had 
been  absorbed  by  the  payment  of  the  annual  sums  to  the  water  company.  The  cor- 
poration were  rated  to  the  relief  of  the  poor  of  the  township  of  Manchester,  which  is 
comprised  in,  but  not  coextensive  with  the  borough :  — 

Eeldy  that  they  were  liable  to  be  rated  there.  Regina  v.  The  Mayor,  Sfc.  of  Manches' 
ter,  367. 

TENANTS  IN  COMMON. 
Their  right  to  the  possession  of  their  Title  Deed.^ 

See  Deed.    Will. 


TENANCY. 
HcH/'YeaHy.'] 

See  Landlord  and  Tekakt. 


TIME. 

Lapse  of."] 

See  Award.    Extortion. 
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TITLK 
See  Flbabinq. 

TOLLS. 
See  Taxbs.   Turnpikes. 

TRESPASS. 

1.  Sufficient  Possession.']  In  trespaas,  three  defendants,  who  were  execution  creditors, 
pleaded,  first,  not  guilty,  and,  secondly,  not  possessed ;  and  other  defendants,  who 
were  bailifTs  of  the  county  court  pleaded,  first,  not  ^ilty ;  secondly,  not  possessed ; 
thirdly,  no  notice  of  action ;  fourthly,  that  the  action  was  not  commenced  within 
three  calendar  months. 

It  appeared  that  R.  had  made  a  deed  of  assignment  to  the  pluntifT  of  the  goods  in  a  cer- 
tain house,  to  hold  upon  trust  to  permit  and  suffer  R.  to  hold  the  eoods  and  premises 
until  demanded  of  payment  money  which  should  become  due,  and  with  further  trusts 
to  sell  if  the  money  should  not  be  paid.  The  execution  creditors  obtained  judgment 
against  R.  in  the  county  court,  and  execution  issued,  and  the  goods  mentioned  in 
the  assignment  were  seized.  The  plaintiff  proved  the  seizure  and  scde,  by  the  pro- 
duction of  the  writ,  with  the  levy  indorsed  oy  the  bailiff,  llie  jury  found  Uiat  the 
assignment  was  not  hond^de,  that  the  bailiffs  had  been  indemnified  by  the  other  de- 
fendants and  that  the  bailiffs  acted  bondjide,  believing  that  they  were  actinjg  under 
the  authority  of  the  County  Court's  Act  A  verdict  was  entered  for  the  plamtiff  on 
the  first  issue,  for  all  the  defendants  on  the  second,  and  for  the  defendants  who  were 
bailiffs  on  the  third  and  fourth  issues :  — 

Heldy  that  a  right  to  the  present  possession  of  the  goods  passed  under  the  assignment, 
sufficient  to  entitle  the  plaintifi  to  maintain  trespass.     White  v.  Morris ^  515. 

2.  Evidence  of  Judgment']  That  where  a  sheriff  or  bailiff  sets  up  a  claim  to  goods 
taken  in  execution  by  him  as  against  a  third  party,  he  must  show  a  judgment  against 
the  execution  creditor,  and  that  his  production  d  the  writ  of  execution  alone  is  not 
sufficient  for  this  purpose.    lb, 

8.  Bona  Fides,]  That  the  question  was  properly  left  to  the  jury  whether  the  bailiffs 
acted  bond  Jide,  believing  they  were  authorized  by  the  County  Courts  Act    lb, 

4.  And  that  the  circumstance  of  the  indemnity  being  given  to  the  bailiffs  did  not 
necessarily  negative  the  bona  fides  of  their  conduct    lb, 

5.  Bessey  v.  Windhamy  6  Q.  B.  Rep.  166,  overruled,    lb. 

See  CoHMissiOKEBS.    False  Imprisoi7mekt. 

TROVER. 
See  Detinue. 

TRUCK  ACT. 

1.  Qua;r0,  if  employers  of  workmen  are  also  interested  as  partners  in  a  shop  for  the 
sale  of  goods  adjoining  or  near  to  the  office  where  the  men's  wages  are  paid,  and 
wa^es  are  expended  Uiere  in  goods,  whether  they  can  be  recovered  as  having  been 
paid  in  violation  of  the  truck  act?     Olding  v.  Smithy  424. 

2.  Semble^  they  can,  if  any  constraint  has  been  used  by  the  employers  to  induce  the 
workmen  to  spend  their  wages  at  their  shop.    lb. 

See  Agent. 
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TRUST  ESTATE. 
See  Will. 

TURNPIKE. 

1.  Agreement  to  let  Tolls,']  The  General  Turnpike  Act,  3  Geo.  4,  c.  126,  by  section 
55  enables  turnpike  trustees  to  let  the  tolls  by  auction,  and  prescribes  certain 
requisites  to  be  pursued  on  such  letting,  and  by  section  57,  '^  all  contracts  and  agree- 
ments to  be  made  or  entered  into  for  £e  Arming  or  letting  the  tolls  of  any  turnpike- 
roads,  signed  by  the  trustees  letting  such  tolls  or  by  their  clerk  and  treasurer,  shall 
be  good  and  valid  notwithstanding  the  same  may  not  be  by  deed  or  under  seal " :  — 

Heldj  that  an  a^ement,  signed  by  the  clerk  to  trustees  which  recited  that  A  B  was 
the  highest  bidder  for,  and  had  become  the  rentor  of,  certain  tolls,  and  stated  that 
the  clerk  on  behalf  of  the  trustees  did  thereby  agree  to  take,  the  tolls  and  the  toll- 
house, was  a  suificient  compliance  with  the  statute.    Shepherd  y.  Hodsman,  384. 

2.  Held^  also  that  the  8  &  9  Vict  c.  106,  s.  3,  which  provides  that  a  lease  required  by 
law  to  be  in  writing  of  any  tenements  or  hereditaments  shall  be  void  unless  made  by 
deed,  does  not  apply  to  agreements  for  letting  tolls,  under  the  3  Geo.  4,  c.  126.    J  6. 

VERIFICATION. 
See  pLEADiNa. 

VESTRY. 
Power  of  under  69  Geo*  3,  c.  12.] 

See  Poor  Law  Commissioners 


VIDELICET. 
See  Extortion. 

VIS  MAJOR. 

See  G0ARANTT. 


WARRANT. 

Arrest  mihoutJ] 

See  False  Imprisonment. 

WARRANT  OF  ATTORNEY. 

1.  Attestation  o/.]  Attestation  to  the  execution  of  a  warrant  of  attorney  as  follows : 
Signed,  sealed,  and  delivered  in  the  presence  of  me,  H.  C,  who,  at  the  request  and 
in  the  presence  of  the  sud  J.  H.  B.,  J.  C,  and  J.  IL  P.,  have  set  and  subscribed  my 
name  as  the  attorney  on  their  behalf  attesting  the  execution  hereof,  having  first  read 
over  and  explained  to  them,  and  each  of  them,  the  nature  and  contents  thereof" :  — 

Held^  insufficient,  inasmuch  as  it  did  not  by  necessary  implication  declare  the  witness 
to  be  attorney  for  the  parties  executing  the  warrant  of  attorney,  in  pursuance  of 
sect  9  of  Stat  1  &  2  Vict  c.  110,  Erle,  J.,  dissenting.    Pocock  v.  Pickering,  461. 

2.  Upon  a  motion  to  set  aade  a  judge's  order,  the  affidavits  on  which  the  order  wai 
obtained  should  be  brought  before  the  court  But,  a  rule  to  set  aside  a  judo's  order 
having  been  discharged  on  tiiat  ground,  the  court  allowed  a  second  appucation  to  be 
made.    lb. 
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WATEB  COMPANY. 
See  Taxss. 

WAY. 
See  HzoswATS. 


WILL. 

lift  Eitate,']  A  testator  derited  to  trastees  a  hcnse  and  premifles  npon  tnist  to  re- 
oeiye  the  rents  and  pay  the  same  to  his  daughter,  and  after  her  decease  to  s^'pjlj 
them  towards  the  maintenance  and  education  of  his  dauehter^s  children  then  liTing, 
during  their  minority ;  and  upon  tiie  youngest  liTinff  of  his  dau^hter^s  children  at- 
taining the  age  of  twenty-one  J^us,  he  devised  as  follows :  "  I  give  and  derise  the 
sud  house  and  premises  unto  aU  the  children  of  my  said  daughter,  who  shall  be  then 
livinff,  in  equal  shares  and  proportions,  share  and  share  alike."  Other  houses  were 
also  aevised  to  trustees,  who  had  authority  to  lease  the  whole,  and  an  estate  in  fee 
was  devised  to  one  of  die  daughter's  children  on  his  attaining  twenty-one  years. 

Seldf  that  the  estate  siyen  to  the  trustees  was  restricted  to  the  life  of  the  daughter, 
and  the  minority  ofall  her  children ;  that  the  devise  over  was  a  direct  devise  to  the 
children,  and  not  in  trust  for  them,  and  that  they  took  life  estates  as  tenants  in  com- 
mon in  1^  house  and  premises.    Doe  d.  KMer  y.  Cafe,  576. 

YEARLY  TENANCY, 
See  Lahdlobd  A2n>  TbnaktT 
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